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James  A.  Wright  et  al.,  Eespondents,  v.  Abthub  A.  Brown, 

Appellant. 

If  an  order  of  arrest  is  granted  in  a  case  not  authorized  by  the  Code,  or 
where  the  affidavits  fail  to  establish  one  of  the  specified  causes  of  arrest, 
the  order  may  be  reviewed  in  this  court;  but  where  the  granting  of  the 
order  depends  upon  the  credibility  of  witnesses,  or  upon  inferences  to  be 
drawn  from  circumstances  as  to  which  intelligent  men  may  fairly  differ, 
the  general  rule  of  this  court  is  to  follow  the  conclusions  of  fact  of  the 
court  below. 

Ab  to  whether  the  court  has  power  to  review  the  merits  of  the  order  upon 
the  facts,  quare. 

Where  a  vendee  purchases  property  upon  credit,  knowing  that  he  is 
insolvent,  without  disclosing  that  fact,  and  with  intent  not  to  pay  for 
the  property,  fraud  may  be  affirmed. 

The  alleged  ground  for  an  order  of  arrest  was  fraud  on  the  part  of  defend- 
ant, in  contracting  a  debt  for  the  purchase-price  of  6,000  bushels  of  malt. 
The  affidavits  disdoeed  that  defendant  was  a  brewer;  he  gave  his  notes 
for  the  malt  at  two,  three  and  four  months.    Defendant  was,  at  the 
time,  indebted  to  his  wife  about  $75,000,  and  to  others  about  |56,000, 
a  portion  of  which  was  in  suit  and  liable  at  any  time  to  go  into 
judgment.      His   property  was  all   personal,  worth   about   $20,000. 
The  notes  were  given  January  eighth;  on  the   fourteenth  he  bor- 
rowed of  his  brother  $9,000,  giving  a  chattel  mortgage  on  all  his  prop- 
erty, except  the  malt  so  purchased;  on  the  fifteenth,  he  borrowed  of 
another  person  $4,500,  on  5,000  bushels  of  the  malt;  on  the  eighteenth, 
SiCKELs. — Vol.  XXII.      1 
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he  sold  all  his  property,  except  the  malt,  to  his  wife;  subject  to  the 
mortgage,  the  purchase-price  being  applied  upon  his  indebtedness  to 
her;  and  on  February  eighth  he  sold  to  her  the  malt,  subject  to  the 
loan,  the  balance  being  applied  in  the  same  manner,  and  stopped  busi- 
ness. Defendant's  affidavit  set  forth  facts  tending  to  explain  these  cir- 
cumstances, and  alleged  that  he  intended  to  continue  in  business  and  to 
pay  for  the  malt  when  he  purchased.  No  false  representations  were 
claimed  to  have  been  made  by  him,  and  no  act  or  device  was  resorted 
to,  to  deceive  plaintiJS.  Defendant  was  solicited  to  purchase,  and  urged 
to  increase  the  amount  beyond  what  he  desired  to  purchase.  Held 
(Church,  Ch.  J.,  Eabl  and  Ai«dbbwb,  JJ.,  dissenting),  that  upon  the 
case  made  by  plaintiff  the  inference  was  legitimate  that  defendant  must 
have  known  when  he  purchased  the  malt,  that  he  could  not  continue 
in  business  and  pay  for  it,  and  hence  was  chargeable  with  an  intent 
not  to  pay;  that  to  what  extent  such  case  was  impaired  by  the  averments 
and  explanations  of  defendant,  depended  partly  upon  the  force  to  be 
given  to  the*  facts  and  the  inferences  to  be  drawn  therefrom,  and  the 
conclusion  of  the  court  below,  adverse  to  defendant,  was  justifiable, 
and  so  conclusive  here. 

(Argued  June  18,  187G;  decided  September  19,  1876.) 

Appeal  from  order  of  General  Term  of  the  Supreme  Court 
in  the  second  judicial  department,  affirming  an  order  of  Special 
Term  denying  a  motion  to  vacate  an  order  of  arrest. 

It  appeared  by  plaintife'  affidavit,  that  about  December  23, 
1874,  defendant  contracted,  through  a  broker,  to  purchase  of 
plaintifEs  6,000  bushels  of  malt  for  $7,920.57,  upon  credit, 
except  $4:76  for  storage  and  charges.  The  malt  was  billed  to 
defendant,  December  31, 1874,  and  on  January  8, 1876,  defend- 
ant gave  his  notes  for  the  purchase-price  less  the  sum  so  paid 
in  cash,  at  two,  three  and  four  months.  The  order  of  arrest 
was  applied  for  and  granted  on  the  ground  of  fraud  in  said 
purchase.  The  facts  upon  which  the  charge  of  fraud  was 
based,  and  the  substance  of  the  opposing  affidavit  of  defend- 
ant, are  set  forth  in  the  opinion. 

Hobt  Johnstone  for  the  appellant.  If  defendant  knew  that 
he  was  insolvent  and  intentionally  concealed  this  fact,  his 
silence  was  not  a  fraud  upon  plaintiffs.  {Mitchell  v.  Warden^ 
20  Barb.,  253 ;  Nichols  v.  Pinner,  18  N.  Y.,  295 ;  Brown  v. 
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Montgomery^  20  id.,  293  ;  Hennequinn  v.  Naylor^  24  id.,  139 ; 
Chaffee  v.  FoH,  2  Lans.,  87 ;  Fisher  v.  Concmt,  3  E.  D.  S., 
199 ;  2  Pars,  on  Cont.  [4:th  ed.],  270.)  Fraud  must  be  proved 
aflSrmatiyely.  (18  N.  Y.,  300;  WaJceman  v.  Bailey^  51  id., 
27,  31 ;  Marsh  y.  FaZker^  40  id.,  666 ;  Hathaway  v.  Johnson^ 
55  id.,  95 ;  Sturges  v.  Ourmingshield^  4  Wheat.,  200 ;  Van 
Hoffma/n  v.  OUy  of  Quincy,  4  Wal.,  653  ;  Clafiin  y.  Frank, 
8  Abb.  Pr.,  412.)  To  sustain  an  order  of  arrest  plaintiffs  must 
show  an  intention  to  defraud  existing  in  the  mind  of  the  pur- 
chaser at  the  time  of  the  purchase.  (55  N.  T.,  93  ;  Burchell 
V.  Stra/usSj  8  Abb.  Pr.,  57 ;  Spies  y.  Jael^  1  Duer,  163 ;  People 
V.  Kelly,  35  Barb.,  444.)  If  a  clear  case  of  fraud  has  not  been 
proved,  the  order  of  arrest  will  not  be  sustained.  ( Un.  Bk.  v. 
MoUy  6  Abb.  Pr.,  315 ;  Chc^  v.  Seeley,  13  How.  Pr.,  490 ; 
Hernandez  v.  Comobete,  10  id.,  449 ;  Corwin  v.  FreeUmd,  6 
N.  T.,  566  ;  Falconer  v.  EUas,  3  Sandf.,  731.)  The  fact  that 
defendant  sold  out  to  his  wife  is  no  evidence  of  fraud  in  this 
case.  {Fairbanks  v.  Mathersell,  41  How.  Pr.,  274 ;  Sheldon 
V.  Clancy y  42  id.,  186 ;  Sa/vage  v.  O'l^eil^j  44  N.  T.,  298 ; 
VcmderbUt  v.  Oovld,  39  id.,  639 ;  McCartney  v.  Welsh,  44 
Barb.,  271 ;  Wordsworth  v.  Sweet,  id.,  268 ;  Da/nforth  v. 
Woods,  11  Paige,  9.)  An  appeal  will  lie  to  the  Court  of 
Appeals  from  the  order  of  General  Term  denying  motion  to 
discharge  defendant  from  arrest.  (55  N.  T.,  93 ;  34  id.,  555 
25  id.,  501 ;  Tracy  v.  First  J^at.  Bk.  of  Selma,  37  id.,  523 
Townsend  v.  Hendricks,  40  How.,  143;  Code,  §  11,  sub.  4 
Ghiin  V.  Tompkins,  1  Code  R.  [N .  S.],  ;  Wright  v.  RowUmd, 
4  Keyes,  165  ;  36  How.,  115 ;  Laws  1847,  chap.  280,  §  8;  2 
E.  S.,  167,  §  27 ;  Laws  1854,  chap.  270,  §  1.) 

Winchester  Britton  for  the  respondents.  The  purchase  of 
goods  by  an  insolvent,  concealing  the  fact  of  insolvency,  with 
the  existing  intent  not  to  pay  for  them,  is  a  fraud  upon  the 
vendor,  though  no  aflSrmative  representations  are  made  by  the 
vendee.  {Nichols  v.  Michad,  23  N,  Y.,  264-273 ;  Henne- 
quinn V.  NayloT,  24  id.,  139 ;  Devoe  v.  Brandt,  53  id.,  462.) 
This  court  could  not  review  on  appeal  the  affidavits  on  which 
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the  order  of  arrest  was  granted  to  determine  the  preponder- 
ance upon  conflicting  allegations.  {Ha^Kaway  v.  Johnson^  56 
N.  T.,  93.) 

Per  Curiam.  This  is  an  appeal  from  an  order  affirming  an 
order  denying  a  motion  to  vacate  an  order  of  arrest.  It  is 
competent  for  this  court  to  review  such  an  order  if  it  involves 
a  question  of  law,  as  when  the  order  of  arrest  was  granted  in 
a  case  not  authorized  by  the  Code,  or  when  the  affidavits  fail 
to  establish  one  of  the  specified  causes  of  arrest.  If  the 
party  applying  for  the  order  fails  to  establish  a  proper  case, 
the  order  should  be  denied,  and  if  granted,  it  is  the  legal  right 
of  the  party  to  have  it  rescinded,  and  if  refused,  an  appeal 
will  lie  to  this  court.  But  when  it  depends  upon  the  credi- 
biUty  of  witnesses,  or  upon  inferences  to  be  drawn  from 
circumstances  in  respect  to  which  intelligent  men  may  fairly 
diflEer,  the  general  rule  is  in  this  court  to  follow  the  conclusion 
of  fact  arrived  at  by  the  court  below. 

The  alleged  ground  for  the  order  of  arrest  is  that  the 
defendant  wai  guilty  of  fraud  in  contracting  the  debt  for  the 
malt,  and  the  question  to  be  decided  below  was,  and  in  this 
court  is,  whether  the  fraud  was  sufficiently  established.  It  is 
not  claimed  that  the  defendant  made  any  representations  or 
statements  concerning  his  financial  situation  or  pecuniary 
means,  and  it  is  well  settled  that  a  mere  failure  to  disclose 
insolvency,  although  known  to  the  purchaser  at  the  time,  is 
not  regarded  as  fraudulent  so  as  to  affect  the  title  to  the  prop- 
erty purchased,  or  render  the  purchaser  amenable  to  an  order 
of  arrest.  (18  N.  T.,  295.)  "  If  he  makes  no  false  state- 
ment, and  resorts  to  no  acts  or  contrivances  for  the  purpose  of 
misleading  the  vendor,  it  is  not,  I  think,  a  fraud,  to  say  noth- 
ing on  the  subject."  (Id.,  per  Selden,  J.,  20  N".  T.,  293 ; 
20  Barb.,  253  ;  2  Lans.,  87.)  But  if  there  is  a  condition  of 
known  insolvency  undisclosed,  and  an  existing  intention  on 
the  part  of  the  purcliaser  not  to  pay  for  the  property,  it  has 
been  held  that  fraud  may  be  affirmed.  (23  K  Y.,  264 ;  24 
id.,  139-153 ;  id.,  462.)    That  the  defendant  was  insolvent  at 
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the  time  he  purchased  the  malt,  that  is,  that  his  obligations 
were  much  larger  than  his  assets,  and  that  he  did  not  disclose 
such  insolvency,  is  not  disputed,  and  the  plaintiffs  charge  that 
he  then  knew  that  he  could  not  pay,  and  intended  not  to  pay 
for  the  malt.  The  principal  facts  relied  upon  to  establish  such 
intent,  are  these :  The  defendant  was  a  brewer,  engaged  in  the 
manufacture  of  ale.  He  contracted  for  the  malt  through  a 
broker,  about  the  23d  of  December,  1874,  a  bill  of  the  same 
was  made  the  31st  of  December,  and  notes  given  on  the  8th 
of  January,  1875,  and  the  malt  was  delivered  between 
those  dates.  He  was  indebted  at  the  time  to  his  wife 
about  $75,000,  and  to  other  persons  about  $55,000,  of 
which  latter  smn  about  $15,000  was  in  suit,  and  liable  at 
any  time  to  go  into  judgment  and  execution.  His  prop- 
erty consisted  of  material  and  personal  property  in  and 
about  the  brewery  worth  about  $20,000.  On  the  14th  of 
January,  1875,  he  borrowed  $9,000  of  his  brother  and  gave 
him  a  chattel  mortgage  on  all  the  personal  property,  except 
the  malt  purchased  of  the  plaintiffs;  on  the  next  day  (the 
fourteenth)  he  borrowed,  upon  5,000  bushels  of  said  malt, 
$4,500  from  an  outside  party,  and  on  the  18th  of  January, 
1875,  he  sold  all  his  property  in  and  about  the  brewery,  except 
said  malt,  to  his  wife  for  about  $20,000,  subject  to  the  mort- 
gage which  she  assumed,  and  the  balance  of  the  purchase- 
money  was  applied  upon  the  defendant's  indebtedness  to  her ; 
and  subsequently,  on  the  eighth  day  of  February,  he  sold 
to  his  wife  the  5,000  bushels  of  malt  subject  to  the  loan  of 
$4,500,  the  balance,  about  $1,100,  was  paid  by  applying  it 
upon  her  debt.  The  malt  sold  amounted  to  $7,920.57,  and 
except  $476  in  cash,  was  sold  on  a  credit  of  two  and  four 
months.  Upon  these  facts  it  is  claimed  that  the  defendant 
must  have  known  at  the  time  of  the  purchase  that  he  was 
unable  to  continue  the  business  or  to  pay  for  the  malt,  and 
could  not  have  intended  to  pay  for  it ;  and  that  this  is  confirmed 
by  his  stopping  business  immediately  afterwards,  and  transf er- 
ing  all  his  property  to  his  wife,  including  the  property  pur- 
chased of  the  plaintiffs. 
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There  were  two  motions  to  vacate  the  order  of  arrest,  the 
first  having  been  denied  with  leave  to  renew,  and  the  defend- 
ant, by  way  of  explanation,  alleges  that  at  the  time  he  pur- 
chased the  malt  he  was  solicited  to  pmxjhase  by  the  broker, 
that  he  intended  to  purchase  only  2,000  bushels  at  first,  but 
after  urgent  solicitations  he  consented  to  increase  the  amount 
to  6,000 ;  that  he  purchased  it  in  the  usual  way  for  use  in  his 
brewery,  and  that  he  then  expected  to  continue  the  business 
and  pay  for  the  barley ;  that  he  expected  to  defend  the  action 
for  $12,000  successfully,  and  believed  that  he  would  do  so 
until  the  eleventh  of  January,  when  he  examined  the  evi<ience 
taken  by  commission  in  England,  and  until  that  time  he  sup- 
posed that  he  had  due  him  $19,000  from  his  English  firm, 
and  that  although  disappointed  as  to  both  items  he  still  believed 
that  the  loan  from  his  brother  of  $9,000,  and  the  loan  of 
$4,500  on  the  malt,  would  enable  him  to  continue  business ; 
that  he  had  lost  a  handsome  fortune  in  three  years,  partly  in 
commercial  ventures  and  in  aiding  his  son,  and  partly  in  build- 
ing up  the  brewery  business,  which  he  had  increased  from  a 
business  of  9,000  to  25,000  barrels,  and  that  the  business  was 
then  prosperous,  and  that  during  the  previous  year  he  had 
paid  his  obligations  at  maturity  and  had  paid  out  over  $200,000 ; 
and  he  assigns  as  a  reason  for  transferring  his  property,  his 
continued  illness,  which  became  so  severe  that  he  was  unable 
to  attend  to  his  business,  and  was  then  disheartened  and  dis- 
couraged. Upon  the  case  made  by  the  plaintiflEs  the  inference 
is  legitimate  that  the  defendant  must  have  known  when  he 
purchased  the  barley  that  he  could  not  continue  in  business, 
and  that  he  could  not  pay  for  it,  and  hence  that  he  is  chargeable 
with  an  intent  not  to  pay  for  it ;  and  this  is  confirmed  by  the 
dose  connection  of  events  and  by  finally  transferring  all  his 
property  to  his  wife,  including  the  malt  so  recently  purchased 
of  the  plaintiflEs.  To  what  extent  the  denial  and  explanation 
of  the  defendant  should  be  deemed  to  impair  the  case  made 
by  the  plaintiflEs,  depends  partly  upon  the  force  to  be  given  to, 
and  inferences  drawn  from,  the  facts,  the  most  important  of 
which  are  undisputed.     From  the  whole  case  both  the  Special 
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and  General  Terms  draw  conclusions  adverse  to  the  defendant, 
and  we  cannot  say  that  they  were  not  justified  by  the  facts, 
judging  the  defendant  by  the  ordinary  motives  which  influence 
men  in  the  conduct  of  pecuniary  affairs,  and,  therefore,  within 
the  general  rule  referred  to,  the  decision  of  the  court  below 
should  be  deemed  conclusive  upon  this  court.  To  weigh  tes- 
timony, pass  upon  the  credibility  of  witnesses,  and  draw 
inferences,  is  in  general  not  the  province  of  this  court  in 
reviewing  orders  of  the  Supreme  Court.  As  was  said  in  the 
People  V.  The  Superior  Court  of  New  Yark^  "there  is  no 
standard  by  which  the  weight  of  conflicting  evidence  can  be 
ascertained.  Different  courts  and  juries  and  individuals  would 
entertain  different  opinions  upon  the  subject."  The  deter- 
mination of  such  questions  is,  in  some  sense,  discretionary,  and 
for  that  reason  orders  upon  motions  for  new  trials,  upon  the 
ground  that  verdicts  are  against  the  weight  of  evidence,  are 
not  appealable.  (Id. ;  26  Wend.,  143 ;  53  N.  T.,  325.)  But 
without  passing  upon  the  abstract  question  of  power,  it  follows 
from  the  views  expressed  that  the  order  must  be  affirmed. 

Church,  Ch.  J.  (dissenting).  Assuming  that  this  court 
has  the  power  to  review  the  merits  of  the  order  upon  the 
facts,  as  I  think  it  has,  after  a  careful  examination  of  all  the 
facts,  I  am  not  satisfied  that  the  defendant  at  the  time  he 
purchased  the  malt  had  an  existing  intention  not  to  pay 
for  it. 

When  no  representations  are  made,  and  no  acts  or  devices 
resorted  to,  to  deceive  the  vendor,  the  circumstances  should 
point  with  great  clearness  to  a  want  of  good  faith,  to  justify 
a  finding  of  a  corrupt  intent.  In  this  case  it  is  conceded,  that 
no  representations,  acts  or  devices  were  resorted  to,  and,  in 
addition  to  this,  it  appears  that  the  defendant  was  solicited 
to  purchase  the  property,  and  urged  to  increase  the  amount 
beyond  what  he  at  first  desired  to  purchase.  It  also  appears 
that  the  property  was  purchased  upon  the  usual  terms,  and 
was  needed  for  use  in  the  defendant's  brewery,  and  although 
the  quantity  was  somewhat  large  it  was  not  an  unusual  quan- 
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tity  to  purchase,  and  from  the  fact  that  it  would  stock  the 
brewery  but  two  months,  we  can  see  that  it  was  not  an 
improper  quantity  to  purchase.  The  circumstances  attending 
the  sale  do  not  furnish  any  evidence  of  bad  faith,  and  they 
go  far  in  repelling  any  suspicion  of  an  improper  intent. 

It  is  said  that  his  pecuniary  condition  was  so  embarrassing 
that  he  must  have  known  that  he  could  not  continue  in 
business,  and  could  not  pay  for  the  barley.  To  my  mind  the 
facts  fall  far  short  of  establishing  this  conclusion.  The  debt 
•  to  his  wife  of  about  $75,000,  was  considerably  more  than  to 
all  others,  and  so  long  as  he  continued  in  business,  we  may 
presume  that  he  had  no  fear  of  interference  from  her.  Of 
his  other  debts  amounting  in  all  to  about  $55,000,  it  is  true, 
that  two  of  them,  one  for  $12,000,  and  one  of  $3,000,  had 
been  sued  and  defences  had  been  put  in,  and  one  of  about 
$1,800  was  about  being  sued.  As  to  the  balance  it  does  not 
appear  that  he  was  crowded,  nor  but  that  he  could  meet 
them  at  maturity.  The  action  for  $12,000  was  in  demands 
incurred  by  an  English  firm,  of  which  he  had  been  a  mem- 
ber, and  if  his  evidence  is  to  be  believed,  he  supposed  until 
the  eleventh  of  January,  after  the  purchase,  that  he  had  a 
good  defence.  The  defence  in  substance  was  that  the  action 
was  prosecuted  by  a  nominal  plaintiff,  but  really  for  the 
benefit  of  his  former  partner  in  England,  and  that  such 
partner  was  indebted  to  him  in  the  sura  of  $19,000,  and  the 
defendant  says,  that  not  until  the  eleventh  of  January,  when 
he  examined  the  evidence  taken  on  commission  in  England, 
did  he  ascertain  that  his  defence  could  not  be  sustained,  and 
also  that  his  demand  for  $19,000  was  not  then  available. 
And  he  also  states  that  notwithstanding  this  disappointment, 
he  believed  he  could  still  continue  in  business,  and  on  the 
fourteenth  he  borrowed  $9,000  of  his  brother,  and  $4,500 
upon  5,000  bushels  of  the  malt  purchased  which  he  used  in 
his  business,  but  that  his  illness  became  so  severe  that  he  was 
unable  to  do  business  and  became  discouraged,  and  on  the 
eighteenth  sold  out. 

If  these  statements  are  true,  and  they  are  neither  incredi- 
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ble  nor  improbable,  the  allegation  that  he  must  have  known 
that  he  could  not  continue  in  business  when  he  purchased  the 
malt,  which  was  about  the  twenty-third  of  December,  has 
very  little  foundation.  A  prosperous  business  of  $200,000 
for  the  past  year,  the  obligations  incident  to  which  to  that 
amount  had  been  promptly  met,  would  not,  ordinarily,  be 
closed  by  a  judgment  of  $3,000,  nor  even  by  judgments  of 
$15,000.  It  would  not  require  an  over  sanguine  man  to 
attempt  to  overcome  such  an  amount  of  pressing  demands,  so, 
that  aside  from  the  supposed  alleged  defence  to  $12,000,  it  is 
very  far  from  clear  that  the  defendant  did  not  believe,  on  the 
twenty-third  of  December  that  he  would  be  able  to  weather 
the  storm.  Many  a  business  man  has  bridged  over  a  worse 
situation  than  that  with  a  business  apparently  so  prosperous. 
The  proximity  of  events,  the  purchase  of  the  malt,  and  the 
failure  and  final  selling  out  is  a  circumstance  entitled  to  con- 
sideration upon  the  point,  but  it  is  not  conclusive  nor  inconsis- 
tent with  a  purchase  in  good  faith.  Every  failure  has  its  accu- 
mulation of  embarrassments  and  its  final  culmination,  but  the 
explanation  of  the  defendant  is  not  unreasonable  ;  he  may 
have  struggled  on  in  the  belief  that  he  could  go  through ;  and 
the  increasing  illness  which  incapacitated  him  from  doing 
business,  may  have  rendered  the  failure  inevitable.  In  JVich- 
ols  V.  Pinner  (18  N.  Y.,  295)  Pbati,  J.,  held,  that  upon  a 
question  of  fraudulent  purchase,  in  April,  the  fact  that  the 
purchaser  made  an  assignment  of  all  his  property  for  the 
benefit  of  creditors,  in  August,  did  not  tend  to  prove  that  he 
did  not  intend  to  pay  for  the  property  purchased;  and, 
although  the  case  was  decided  upon  another  point,  there  was 
no  dissent  from  this  position.  In  this  case  the  intervening 
time  was  nearly  a  month,  and  the  fact  is  far  from  being  decis- 
ive under  the  circumstances  developed.  A  person  embarrassed 
often  struggles  along  in  the  hope  of  being  able  to  continue 
business,  under  very  adverse  circumstances,  and  if  he  finally 
fails  it  would  be  a  harsh  judgment  to  attribute  to  him,  during 
this  period  of  uncertainty  and  perhaps  delusive  hope,  a 
fraudulent  intent  in  transacting  his  business  and  in  buying 
SiCKKLS— Vol.  XXII.        2 
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and  selling  in  the  ordinary  way.  'Nov  is  the  circnmstance  that 
the  sale  of  {he  personal  property  was  made  to  the  wife,  and 
the  consideration  applied  upon  her  debt,  decisive.  Tlie  con- 
tinuance of  the  business  was  important  to  its  success.  A  tem- 
porary suspension  would  have  been  fatal,  without  benefiting 
any  one ;  the  price  paid  by  the  wife  for  the  property  was  its 
full  value ;  nothing  appears  to  impeach  her  position  as  a  h<ma 
fde  creditor.  While  her  husband  was  doing  business  she 
was,  doubtless,  a  lenient  creditor,  but  she  had  the  same  legal 
right  to  purchase  this  property  as  any  other  creditor.  A  wife, 
as  a  hona  fide  creditor  of  her  husband,  occupies  the  same 
legal  position  as  any  other  creditor.  In  this  case  she  owned 
the  real  estate  and  purchased  the  personal  property,  subject  to 
the  mortgage  of  $9,000,  and  the  affidavits  state,  paid  its  full 
value,  and  more  than  any  one  else  would  pay  for  it.  The  fact 
that  the  sale  was  made  to  the  wife  instead  of  another,  is  of 
slight  moment  upon  the  question  of  original  fraudulent 
intent.  As  to  the  sale  of  5,000  bushels  of  the  malt  purchased 
to  the  wife,  the  sale  was  not  made  until  the  eighth  of  Febru- 
ary, and  then  was  made  subject  to  the  loan  upon  it  of  $4,500, 
leaving  only  $1,100  purchase-money.  As  a  matter  of  equity, 
considering  the  recent  purchase,  this  balance  of  $1,100  might 
have  been  paid  to  the  plaintiffs.  The  defendant  might  have 
done  this ;  and,  as  it  was  the  avails  of  the  identical  property 
purchased,  perhaps  a  nice  sense  of  honor  would  have  caused 
this  application  of  it.  But  the  question  is  not  whether  the 
actual  disposition  made  was  the  most  just  or  equitable,  but 
what  should  be  its  effect  in  establishing  an  original  fraudulent 
intent.  It  was  a  legal  sale  and  is  not  controlling  upon  the 
point.  The  fact  is  as  consistent  with  innocence  as  guilt  in 
the  original  purchase.  On  the  whole,  I  think  the  plaintiff 
failed  to  establish  so  clear  a  case  of  fraudulent  intent  in  pur- 
chasing the  property  as  the  law  requires,  especially  in  a  case 
where  no  representations  were  made,  and  no  acts  or  devices 
resorted  to  by  the  defendant,  and  when  the  property  was  not 
purchased  until  after  repeated  and  urgent  solicitation,  and  was 
needed  in  the  prosecution  of  defendant's  business.      The 
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defendant  may  have  been  over  sanguine  and  too  hopeful,  and 
may  have  indulged  in  delusive  expectations.  In  tlie  language 
of  Pratt,  J.,  in  18  New- York  {aupra),  "  This  is  an  every-day 
experience  in  the  commercial  world,  and  it  would  be  hard, 
indeed,  if  the  unfortunate  victim  of  hopes,  that  looked  to 
him  at  the  time  as  reasonable,  must,  in  his  misfortunes,  be 
judged  by  the  actual  instead  of  the  possible  results."  It  is  a 
circumstance  in  the  defendant's  favor,  not  conclusive,  but 
competent  to  be  considered,  that  he  and  his  wife,  his  son,  who 
was  conversant  with  the  business,  and  his  book-keeper,  testify 
that,  at  the  time  this  malt  was  purchased,  the  defendant 
expected  to  go  on  with  business,  and  they  believed  that  he 
could  do  so  successfully,  and  could  pay  for  the  malt  and  aU 
other  obligations,  and  the  broker  who  sold  the  malt  states  that 
he  believes  the  defendant  made  the  purchase  in  good  faith, 
intending  to  pay  for  it. 

The  order  of  the  General  and  Special  Term  should  be 
reversed,  and  the  motion  to  vacate  the  order  of  arrest  grantod. 

All  concur  for  affirmance,  except  Ohuroh,  Oh.  J.,  Andrews 
and  Earl,  J  J.,  dissenting. 

Order  affirmed. 


Thomas  E.  Fairfax,  Appellant,  v.  The  New  York  Oektral 
AND  Hudson  River  Railroad  Oompany,  Respondent. 

Plaintiff  purchased  a  ticket  at  Montreal  of  the  G.  T.  R  Co.  to  New  York, 
and  had  his  portmanteau  checked  through.  In  an  action  to  recover  the 
value  thereof  and  of  its  contents,  it  appeared  that  it  was  received  by 
defendant,  transported  to  Kew  York,  and  there  deposited  in  its  baggage- 
TOOUL  When  plaintlif  demanded  it  it  could  not  be  found,  and  no 
account  was  given  of  the  cause  of  the  disappearance.  Eeldf  that,  with- 
out regard  to  the  question  whether  defendant  became  liable  as  common 
carrier,  it  incurred  at  least  the  responsibility  of  a  warehouseman  ;  that 
this  evidence  made  out  a  prima  facie  case  of  negligence;  and  that,  there- 
fore, a  direction  to  the  jury  to  render  a  verdict  for  defendant  was  error. 

MtiffaxY.  New  York  Central  Railroad  Company  (5  J.  AS.,  516)  reversed. 

(Argued  June  18, 1876  ;  decided  September  19,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  City  of  New  York,  affirming  a  judgi^ent  in 
favor  of  defendant  entered  upon  a  verdict.  (Reported  below, 
5  J.  &  S.,  516.) 

This  action  waa  brought  to  recover  the  value  of  a  portman- 
teau and  contents,  alleged  to  have  been  received  by  defend- 
ant to  be  transported  to  New  York. 

Plaintiff  purchased  a  ticket  at  Montreal  of  the  Grand  Trunk 
Railway  Company,  from  that  city  to  New  York,  and  had  his 
baggage,  including  the  portmanteau  in  question,  checked 
through.  The  portmanteau,  with  the  other  baggage,  was 
received  by  the  defendant  at  Troy ;  was  carried  through  to 
New  York  and  deposited  in  its  baggage-room,  where  it  was 
seen  by  the  man  in  charge  for  two  days  thereafter.  Upon  the 
third  day  plaintiff  called  for  his  baggage ;  he  found  and 
received  the  other  pieces,  but  the  portmanteau  was  missing, 
and  no  account  could  be  given  of  the  cause  of  the  disappear- 
ance. It  did  not  appear  that  there  had  been  any  burglary 
or  lai*ceny,  or  that  any  other  baggage  was  missing.  The  court 
directed  a  verdict  for  defendant  on  the  grounds  that  defendant 
did  not  occupy  the  position  of  common  carrier  in  regard  to 
plaintiff  and  his  baggage ;  that  the  baggage  was  carried  to 
New  York  and  was  ready  for  delivery ;  plaintiff  failed  to  call 
for  it  in  a  reasonable  time,  and  it  subsequently  disappeared, 
without  negligence  on  defendant's  part  ;•  to  which,  plaintiff's 
counsel  duly  excepted.  A  verdict  was  rendered  accordingly. 
Further  facts  appear  in  the  opinion. 

Albert  Stickney  for  the  appellant.  Defendant,  whether 
negligent  or  not,  was  liable  absolutely  for  a  conversion. 
{Hobmson  v.  Baker,  5  Cush.,  137;  I^iteh  v.  Nefwberry^  1 
Doug.  [Mich,],  1.)  If  the  baggage  was  delivered  to  defend- 
ant without  plaintiff's  knowledge  or  authority,  he  could  ratify 
that  delivery  by  bringing  this  action.  (2  Greenl.  Ev.,  §  210  ; 
Scmderson  v.  Certon,  6  Binn.,  129.)  The  special  agreement 
made  with  the  agent  when  the  baggage  was  delivered  can  be 
proved.     {Quimhy  v.  Vanderhilt,  17  N.  Y.,  806 ;  Vafi  Bvs- 
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kirk  V.  Roberts^  31  id.,  661.)  The  first  carrier  of  goods,  in  a 
line  of •  SQCcessive  carriers,  is  the  implied  agent  of  the  line,  and 
his  contract  will  bind  them,  whether  made  known  to  them  or 
not.  (2  Eedf.  on  R  R  Cas.,  218.)  The  fact  that  plaintiff 
did  not  travel  with  his  baggage  itf  immaterial.  {The  Elvira 
Harbecky  2  Blatch.,  366 ;  Jordan  v.  JFhll  River  R.  R.  Co.y  5 
Gush.,  69.)  The  question  whether  plaintiff  sent  for  the  baggage 
in  reasonable  time  was  one  of  fact.  {Rtis.  Man,  Co,  v.  JV.  H, 
Se>t  Co,y  50  K  Y.,  121 ;  CuHia  v.  Avon,  etc.  R.  R.  Co.,  49 
Barb.,  149 ;  aUlooly  v.  JV.  Y.  and  S.  Co,,  1  Daly,  197.) 
Plaintiff  was  entitled  to  go  to  the  jury  on  the  question  of 
gross  negligence.  {Steers  v.  If.  Y.  amd  L.  St,  Co.,  57  N.  Y., 
1.)  The  question  whether  the  misdelivery  of  the  baggage 
was  made  by  defendant's  negligence  was  one  of  fact.  {Lub- 
iock  V.  Inglis,  1  Stark.,  104 ;  Price  v.  Oswego  R.  R,  Co.,  50 
K  Y.,  213 ;  HaU  v.  B.  and  W.  R.  R.  Co.,  14  Al.,  439.) 
Defendant  would  be  liable  for  the  tort  of  its  servant.  {Hig- 
gims  V.  Watervliet  Co.,  46  N.  Y.,  23 ;  Story  on  Agency,  §§  400, 
406,  452.)  The  answers  of  the  person  in  charge  of  the  bag- 
gage room,  of  the  superintendent,  of  tlie  agent  and  of  the 
person  who  took  charge  of  baggage  for  defendant  under  a 
contract  with  them,  were  admissible.  {McCorrrdch  v.  Penn. 
R.  R.  Co..,  49  NT.  Y.,  316.)  Plaintiff  was  a  competent 
witness  as  to  the  value  of  the  lost  articles.  (3  Edm.  Stat., 
§  37,  p.  635.) 

F'ra^  Loomds  for  the  respondent.  The  relation  of  carrier 
to  a  passenger  and  his  baggage  did  not  exist  between  plaintiff 
and  defendant.  (Ang.  on  Car.,  §§  107, 110 ;  2  Redf .  on  Rail- 
ways [4th  ed.],  39 ;  Laws  1850,  chap.  140,  §  28,  sub.  9 ;  Glasoo 
V.  iT.  Y.  C.  R.  R.  Co.,  36  Barb.,  557 ;  Jones  v.  JVor.  and  N. 
Y.  Tr.  Co.,  50  id.,  193 ;  CoUms  v.  D.  and  Me.  R.  R.  Co., 
10  Gush.,  506 ;  Maghee  v.  C.  and  A.  R.  R.  Co.,  45  K  Y., 
524 ;  5  J.  &  S.,  516.)  Defendant  fully  discharged  its  duty  as 
carrier  of  passengers  and  their  baggage.  (2  Redf .  on  Rail- 
ways [4th  ed.],  40  ;  Ouimit  v.  Henshmo,  35  Vt.,  605 ;  Hold- 
ridge  V.  U.  and  B.  R.   R.  R.   Co.,  56  Barb.,  191 ;  Roth  v. 
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£.  wnd  8.  L.  JR.  B.  Co.,  34  N.  Y.,  548 ;  BumeU  v.  N.  T. 
C.  B.  B,  Co.,  45  id.,  184.)  Plaintiff,  intending  to  stop  over, 
had  no  right  to  have  his  baggage  checked  through.  {Hedges 
V.  H.  B.  B.  B.  Co.,  49  N.  Y.,  223.)  Any  arrangement 
between  the  Grand  Trunk  Railway  and  defendant  did  not 
constitute,  as  between  plaintiff  and  defendant,  the  relation  of 
carrier  to  the  passenger  and  his  baggage.  {Ifarthrop  v.  Syr. 
cmd  B.  B.  B.  Co.,  5  Abb.  [N.  S.],  425 ;  Fenner  v.  B.  and 
S.  L.  B.  B.  Co.,  44  N.  Y.,  505 ;  Colman  v.  Lwingston,  4  J. 
&  S.,  32 ;  56  K  Y.,  658.) 

Rapallo,  J.  We  think  this  judgment  must  be  reversed 
upon  the  ground  that  it  clearly  appears  that  the  portmanteau 
was  taken  in  charge  by  the  defendant  and  transported  to  New 
York,  and  there  deposited  by  it  in  its  baggage-room.  The 
defendant  thus  incurred  the  responsibility  of  a  warehouseman, 
at  least, without  regard  to  the  question  which  has  been  argued 
whether  it  became  liable  as  a  common  carrier.  When  the  plain- 
tiff demanded  the  article  it  had  disappeared,  and  no  account  is 
given  of  the  cause  of  such  disappearance.  This  is  prima  faoie 
evidence  of  negligence.  {Steers  v.  Liv.,  N.  Y.  amd  P.  Sts.  Co., 
57  N.  Y.,  1.)  The  facts  proved  show  that  the  loss  was  quite 
as  likely  to  have  arisen  from  a  misdelivery  as  from  theft. 
There  was  no  evidence  that  there  had  been  any  burglary  or 
larceny  in  the  room,  or  that  any  other  baggage  was  missing. 
It  is  true  that  the  person  in  charge  of  the  baggage-room  testi- 
fies that  although  he  personally  made  all  the  deliveries  he  did 
not  deliver  this  portmanteau  to  any  one ;  still,  if  he  delivered 
it  by  mistake,  it  is  quite  possible  that  he  would  have  no  recol- 
lection of  having  done  so ;  and  the  facts  testified  to  by  him,  if 
he  is  accurate  in  his  statements,  show  that  it  is  scarcely  pos- 
sible that  the  portmanteau  could  have  got  out  of  the  room 
without  his  having  delivered  it. 

Upon  this  evidence  the  question  of  negligence  was  one  of 
fact  which  should  have  been  submitted  to  the  jury,  as  requested 
by  the  plaintiff's  counsel.  The  proof  of  the  general  care,  with 
which  the  baggage-room  and  its  contents  were  guarded,  was 
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not  sufficient  to  establish  conclusively  that  there  was  no  want 
of  care  in  this  particular  instance.  {Bumell  v.  ITie  N,  T, 
Cm.  R,  R.  Co.,  45  N.  Y.,  184.) 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Owen  Tully,  Plaintiff  in  Error,  v.  The  People  of  the  State 

OF  New  Yoek,  Defendants  in  Error. 

In  an  indictment  for  mayhem,  premeditated  design  must  be  averred; 
but  it  is  not  necessary  to  state  the  manner  in  which  the  premeditated 
design  was  evinced.  The  circumstances  establishing  premeditation  are 
matters  of  evidence  and  to  be  proved  on  the  trial. 

The  distinction  between  the  statute  of  this  State  and  the  English  statute 
defining  the  offence  pointed  out. 

In  an  indictment  upon  a  statute  it  is  unnecessary  that  the  words  of  the 
statute  should  be  precisely  f  oUowed,  but  words  of  equivalent  import  or 
more  extensive  signification,  and  which  necessarily  include  the  words 
used,  may  be  substituted. 

An  indictment  for  mayhem  charged  that  the  accused  did  "  cut,  bite,  slit 
and  destroy "  the  thumb  of  the  prosecutor.  The  offence  proved  was 
that  the  thumb  was  disabled.  The  indictment  was  claimed  to  be 
defective,  in  that  it  did  not  allege  that  the  thumb  was  "disabled"  in 
accordance  with  the  statutory  definition  of  the  offence.  (2  R.  S.,  665, 
§  27.)  Held  J  that  the  word  "  destroy  "  was  a  more  comprehensive  word 
than  "disable,"  and  includes  what  is  signified  by  it,  and  that  therefore 
the  indictment  was  not  defective  by  reason  of  the  substitution. 

(Argued  June  14,  1876;  decided  September  19,  1876.) 

Ebbob  to  the  General  Term  of  the  Supreme  Court,  in  the 
second  judicial  department,  to  review  judgment  affirming 
judgment  of  the  Court  of  Oyer  and  Terminer  of  the  county 
of  Xings,  convicting  plaintiff  in  error  of  the  crime  of 
mayhem. 

The  indictment  charged  that  the  plaintiff  in  error  "  in  and 
upon  one  Walter  Westlake,  in  the  peace  of  God  and  of  the 
people  of  the  State,  then  and  there  being,  willfully  and  f elo- 
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niously  and  with  premeditated  design,  did  make  an  sfisanlt, 
and  that  the  said  Owen  Tully  with  the  teeth  of  him,  the 
thumb  of  him,  the  said  Walter  Westlake,  then  and  there  will- 
fully and  feloniously  and  from  premeditated  design,  did  cut, 
bite,  slit  and  destroy  on  purpose,  with  intent,  then  and  there 
and  thereby,  in  manner  aforesaid,  the  said  Walter  Westlake 
then  and  there  to  maim  and  disfigure,  against  the  form  of  the 
statute  in  such  case  made  and  provided,"  etc. 

The  evidence  tended  to  show  that  the  prosecutor,  Westlake, 
was  riding  in  a  street-car ;  the  accused  got  into  the  car,  but  not 
paying  his  fare  when  called  on,  was  put  off  by  the  conductor ; 
he  got  on  again  and  forced  his  way  into  the  car,  exclaiming  as 
he  did  so,  "  Let  me  in  till  I  eat  somebody."  After  getting  in 
he  caught  hold  of  the  conductor  and  bit  his  thumb.  Westlake 
requesting  him  to  be  quiet,  as  there  were  ladies  in  the  car, 
they  both  sat  down.  After  a  few  moments  the  accused  sprang 
up  and  struck  Westlake,  and  as  the  latter  arose,  seized  his  nose 
with  his  teeth ;  Westlake  put  up  his  hand  to  protect  his  face, 
when  the  accused  caught  his  thumb  in  his  mouth  and  began 
to  chew  it,  and  continued  so  to  do  until  he  was  forced  from 
the  car  by  the  other  passengers,  hanging  on  to  the  thumb 
until  he  reached  the  platform.  Westlake's  thumb  was  stiffened 
and  permanently  disabled. 

The  counsel  for  plaintiff  in  error  requested  the  court  to 
charge  the  following  propositions  : 

First.  "  Under  the  indictment  in  this  case,  the  defendant 
cannot  be  convicted  of  mayhem,  in  cutting  off  or  disabling 
the  thumb  of  the  complainant. 

Second.  "  The  indictment  does  not  all^e  that  the  thumb 
was  cut  off  or  disabled. 

Third.  '^  The  allegation  in  the  indictment  that  the  thumb 
was  destroyed,  is  disproved  by  the  evidence,  the  thumb  still 
being  perfect  on  the  hand  of  the  defendant,  whether  disabled 
or  not. 

Fourth.  "There  is  no  evidence,  in  the  case,  of  premedi- 
tated intent,  such  as  is  called  for  by  the  statute  defining  the 
crime  of  mayhem. 


'  % 
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Fifth.  "  The  premeditated  attempt  required  by  the  statute, 
must  be  evinced  by  lying  in  wait,  or  some  similar  means, 
and  no  such  evidence  has  been  offered  in  the  case. 

Sixth.  "  The  indictment  in  this  case  is  not  suificient  as  an 
indictment  for  mayhem,  and  is  only  good  as  an  indictment  for 
assault  and  battery." 

The  court  declined  to  charge  specifically,  as  requested,  stat- 
ing as  to  the  first  three  propositions  that  the  word  "  destroy," 
as  used  in  the  indictment,  necessarily  included  the  word  "  dis- 
abled," and  that  proof  that  the  thumb  was  disabled  answered 
the  averment,  and  was  sufficient  to  sustain  the  indictment ;  to 
which  the  plaintiff  in  error,  by  his  counsel,  duly  excepted. 

Wm.  F,  Howe  for  the  plaintiff  in  error.  The  indictment 
was  insufficient.  It  should  have  followed  the  precise  words 
of  the  statute.  (3  Just.,  118 ;  3  Chit.  Cr.  Law,  786 ;  Hawkins^ 
I.  2,  c.  23,  §  79 ;  Repvhlic  v.  Ricker^  3  Yeates,  282 ;  2  Bish. 
on  Cr.  Proc.,  §§  856,  857 ;  1  East  P.  C,  402 ;  Comm,  v.  Lent&r^ 
2  Va.  Cas.,  198 ;  Freeman  v.  People^  4  Den.,  9,  29 ;  People 
V.  BviUeTj  16  J.  E.,  203 ;  Oomm.  v.  Humphries^  7  Mass.,  180 ; 
Bedim  V.  People,  22  N.  Y.,  180 ;  2  Bish.  Cr.  Law  [3d  ed.], 
§  176;  1  Kent's  Com.,  464;  People  v.  Goshen  Tpke,  Co.,  11 
Wend.,  596 ;  People  v.  Mather,  4  id.,  229 ;  People  v.  Wilher, 
4  Park.  Cr.,  19 ;  People  v.  Allen,  5  Den.,  76 ;  Wood  v.  People, 
9  Barb.,  671 ;  Briggs  v.  People,  8  id.,  547 ;  People  v.  Enoch, 
13  Wend.,  172, 173 ;  Wood  v.  PeopU,  53  K  Y.,  51 ;  Hale's 
Pleas  of  Crown,  628 ;  Foster's  Cr.  Law,  423  ;  1  Eus.  on 
Crimes,  686  ;  Barb.  Cr.  Law,  73,  332 ;  Enright  v.  People,  21 
How.  Pr.,  383 ;  People  v.  DaA)U,  18  id.,  134 ;  0*Leary  v. 
People,  4  Park.  Cr.,  187 ;  Fellinger  v.  People,  15  Abb.  Pr., 
128 ;  24  How.  Pr.,  341,)  The  defects  in  the  indictment  could 
not  be  supplied  by  evidence  or  cured  by  a  verdict.  (Ruloff  v. 
People,  18  N.  Y.,  180;  People  v.  Da\m,  18  How.  Pr.,'l34.) 

Thoma%  S.  Moore  for  the  defendants  in  error.  The  indict- 
ment was  sufficient  to  sustain  a  conviction  for  mayhem. 
(2  Stat,  at  L.,  §  27 ;  2  E.  S.,  664 ;  Lehman  v.  People,  1  N.  Y., 
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383 ;  Dcmaon  v.  Peojple,  25  id.,  399  ;  Rex  v.  JoneSy  2  B.  & 
Ad.,  611 ;  Bedieu  v.  PeopUj  22  K  T.,  183 ;  Scmchez  v. 
People^  id.,  140;  People  v.  Power^^  6  id.,  50;  People  v. 
Stochham^  1  Park.,  454 ;  Fraaer  v.  People^  64  Barb.,  306 ; 
Brigge  v.  People^  8  id.,  546  ;  Thomson  v.  People^  3  Park.  Or., 
208;  Oodfrey  v.  P6c>pfo,  5  Hun,  376.) 

Andrews,  J.  The  ofEence  of  mayhem  is  defined  by  the 
statute  as  follows  :  "  Every  person  who,  from  premeditated 
design,  evinced  by  lying  in  wait  for  the  purpose,  or  in  any 
other  manner,  or  with  intention  to  kill  or  commit  any  felony, 
shall  (1)  cut  out  or  disable  the  tongue ;  or  (2)  put  out  an  eye ; 
or  (3)  slit  the  lip  or  destroy  the  nose ;  or  (4)  cut  off  or  disable 
any  limb  or  member  of  another  on  purpose,  on  conviction 
thereof,  shall  be  imprisoned,  etc."    (2  K.  S.,  665,  §  27.) 

The  prisoner  was  convicted  under  this  statute  for  disabling 
the  thumb  of  the  prosecutor  by  biting.  The  parties  at  the 
time  of  the  injury  were  in  a  street  car  in  Brooklyn.  The 
prisoner  caught  the  thumb  of  the  prosecutor  between  his 
teeth,  and  held  it  there  for  some  moments,  meanwhile  biting 
through  and  separating  the  joint,  thereby  permanently  stiffening 
and  disabling  it.  The  indictment  charges  that  the  prisoner 
(Tully)  '*  with  force  and  arms  in  and  upon  one  Walter  Westlake, 
willfully  and  feloniously,  and  with  premeditated  design  did 
make  an  assault,  and  that  the  said  Owen  Tully  with  the  teeth 
of  him,  the  thumb  of  him  the  said  Walter  Westlake,  then  and 
there  wiUfuUy  and  feloniously,  and  with  premeditated  design, 
did  cut,  bite,  slit,  and  destroy  on  purpose,  with  intent,  etc.,  to 
maim,  and  disfigure,''  etc. 

It  is  insisted  that  the  •indictment  is  defective  in  not  averring 
the  manner  in  which  the  premeditated  design  was  evinced. 
This  was  unnecessary.  The  offence  is  complete  whenever  a 
person  having  formed  a  design  to  maim  another,  proceeds  to, 
and  does  execute  it.  The  jury  must  find  as  a  fact,  before  there 
can  be  a  conviction,  that  there  was  a  premeditated  design  to 
maim,  and  it  must  be  averred  in  the  indictment.  But  the 
manner  in  which  this  design  was  evinced,  and  the  circumstances 
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eBtablifihing  it  are  matters  of  evidence  to  be  proved  on  the 
trial.  The  issuable  fact  on  this  branch  of  the  case  is  whether 
the  particular  injury  was  deliberately  and  intentionally  com- 
mitted. The  conduct  of  the  accused  before  and  at  the  time 
of  the  transaction,  the  preparation  inade,  and  his  lying  in  wait, 
his  threats  and  declarations  tending  to  show  his  intention  in 
making  the  assault,  with  many  other  facts  and  circumstances 
which  might  be  suggested,  may  be  given  in  evidence  upon  the 
issue  of  premeditation,  but  it  would  be  improper,  and  often 
impracticable,  to  spread  them  out  in  the  indictment.  The 
learned  counsel  for  the  prisoner  in  insisting  upon  this  point, 
has  been  misled  by  a  supposed  analogy,  in  indictments  under 
our  statute,  and  under  the  statute  22  and  23  Caroline  II,  chapter 
1.  That  statute  is,  '^  that  if  any  person  shall  on  purpose,  and 
of  malice  aforethought,  by  lying  in  wait,"  etc.,  do  any  of  the 
acts  specified,  he  shall  be  guilty  of  mayhem.  It  was  held, 
that  an  indictment  under  this  statute  must  aver  a  lying  in 
wait  (3  Chitty  Cr.  Law,  786),  and  for  the  reason  manifestly 
that  without  the  averment,  no  crime  under  the  statute  would 
be  charged.  It  made  the  maiming  of  another  an  offence  only 
when  there  was  premeditation  evinced  in  a  particular  manner, 
viz.,  "  by  lying  in  wait."  The  reason  for  the  decision  under 
the  English  statute  has  no  application  to  indictments  under  our 
statute.  The  intention  of  our  statute  was  to  enlarge  the  defi- 
nition of  the  offence,  and  to  include  within  it  all  cases  of  designed 
and  premeditated  maiming,  and  the  words  "  or  in  any  other 
manner,"  were  inserted  for  that  purpose. 

The  indictment  is  also  claimed  to  be  defective  for  the  reason 
that  it  does  not  allege  that  the  prosecutor's  thumb  was  "  dis- 
abled." The  fourth  specification  of  the  statute  is,  "  or  shall 
cut  off  or  disable  any  limb  or  member,"  and  the  indictment 
charges  that  the  prisoner  did  "  cut,  bite,  slit  and  destroy,"  the 
thumb  of  the  prosecutor.  It  is  a  well-settled  rule  of  criminal 
pleading  that  an  indictment  upon  a  statute  must  state  all  the 
facts  and  circumstances  which  constitute  the  statutory  offence, 
but  it  is  not  necessary  that  the  words  of  the  statute  should  be 
precisely  followed.    Words  of  equivalent  import  may  be  sub- 
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stituted,  or  words  of  more  extensive  signilication,  and  wluch 
necessarily  include  the  words  used  in  the  statute.  The  decisions 
are  by  no  means  uniform  on  the  subject,  and  elsewhere  great 
particularity  has  been  required  in  framing  indictments  upon 
statutes,  and  in  some  cases  it  has  been  held  that  the  precise 
language  of  the  statute  must  be  used.  But  the  rule  in  this 
State  is  in  conformity  with  the  more  liberal  doctrine  above 
stated.  {People  Y.£koch,  IS  Wend. J 172;  People  v.Holirooky 
13  J.  K.,  90 ;  People  v.  EynderSj  12  Wend.,  427  ;  Fraaer  v. 
People,  54  Barb.,  306 ;  People  v.  Thompam,  3  Park.,  208 ; 
see  also  Wharton's  Crim.  Law,  vol.  1,  §  376 ;  Bex  v.  Fuller, 
1  B.  &  P.,  180 ;  State  v.  Little,  1  Vt.,  534 ;  State  v.  Hickman, 
8  Halsted,  299;  United  States  v.  Badielder,  2  Gall.,  15; 
State  v.  Keen,  34  Me.,  500.)  The  word  "  destroy  "  used  in 
the  indictment  is  more  comprehensive  than  the  word  "  disable," 
and  includes  what  is  signified  by  it,  and  the  indictment  is  not 
defective  by  reason  of  the  substitution. 

We  are  also  of  opinion  that  the  evidence  warranted  the 
submission  to  the  jury  of  the  question  whether  the  prisoner, 
by  premeditated  design,  inflicted  the  injury  complained  of. 
It  is  quite  clear  that  there  may  be  a  maiming,  resulting  from 
an  imlawf  ul  assault  which  could  not  be  punished  under  the 
statute  in  question.  The  maiming  must  be  the  result  of  pre- 
meditation and  design,  and  it  has  been  recently  decided  in 
this  court  in  Godfrey  v.  The  People  (63  N.  Y.,  207),  that  the 
design  must  precede  the  conflict,  and  not  originate  with,  and 
grow  out  of  it.  But  in  general  the  question  whether  there 
was  premeditation  will  be  one  of  fact  for  the  jury,  and  not  of 
law  for  the  court.  There  are  circumstances,  we  think,  in  this 
case  from  which  the  jury  might  have  inferred  that  during  the 
interval  between  the  time  the  prosecutor  first  addressed  the 
prisoner  and  the  time  when  the  prisoner  commenced  the  aflEray, 
a  space  of  several  minutes,  he  formed  the  intention  to  inflict 
the  injury  which  followed.  The  case  is  not  without  evidence 
bearing  upon  that  question,  and  it  was  carefully  submitted  to 
the  jury  with  instructions  upon  the  law,  quite  as  favorable  to 
the  prisoner  as  he  was  entitled  to. 
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We  think  there  was  no  error  in  any  of  the  rulings  on  the 
trial,  and  that  the  judgment  of  the  General  Terra  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


John  H.  Whifmore,  Respondent,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  Ciiy  of  New  York,  Appellant. 

The  provision  of  the  act  of  1878  reorganizing  the  local  government  of  the 
city  of  New  York  (§  97,  chap.  335,  Laws  of  1873),  which  authorizes  the 
board  of  apportionment  to  fix  the  salaries  of  all  officers  paid  from  the 
city  treasury,  includes  only  city  officers;  i.  e.,  such  as  are  connected 
with  the  political  organization  of  the  city  government. 

Clerks  of  the  district  courts  of  the  city  are  not  such  officers,  but  judicial 
officers  embraced  within  the  judiciary  system  of  the  State. 

Accordingly  heUd,  that  a  resolution  of  the  board  of  apportionment  fixing 
the  salaries  of  such  clerks  was  inoperative,  and  that  they  were  entitled 
to  the  salaries  given  them  by  the  act  of  1872,  relating  to  courts  in  the 
city  and  county  of  New  York.    (§  1,  chap.  438,  Laws  of  1872.) 

(Argued  June  15,  1876;  decided  September  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  in  favor  of 
plaintiff,  entered  upon  an  order  denying  a  motion  for  a  new 
trial  and  directing  judgment  on  a  verdict.  (Reported  below, 
5  Hun,  195.) 

This  action  was  brought  to  recover  a  balance  of  salary 
alleged  to  be  due  plaintiff  as  clerk  of  the  district  court  of  the 
dty  of  New  York  for  the  third  judicial  district. 

The  salary  of  such  clerk  is  fixed  by  chapter  438  of  the  Laws 
of  1872,  at  $3,000  per  annum. 

The  board  of  estimate  and  apportionment  of  the  city  and 
county  of  New  York,  under  and  pursuant  to  section  97  of 
chapter  335  of  the  Laws  of  1873,  passed  a  resolution  fixing 
the  salary  of  plaintiff  and  other  similar  officers  at  $2,500  per 
annum.    At  that  rate  plaintiff  has  been  paid,  and  he  brought 
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this  action  to  recover  the  difference  between  that  sum  and 
$3,000,  for  the  period  covered  by  his  complaint. 

The  cpmi;  directed  a  verdict  for  the  amount  claimed,  which 
was  rendered  accordingly.  Exceptions  were  ordered  to  be 
heard,  at  first  instance,  at  General  Term. 

D,  J,  Deam,  for  the  appellant.  Plaintiff  was  an  officer 
within  the  meaning  of  section  97  of  chapter  335,  Laws  of 
1873.  {Collins  v.  Mayor ^  etc.y  3  Hun,  681 ;  SvUwan  v» 
Mayor y  etc.,  47  How.  Pr.,  491.) 

James  W.  Fowler^  for  the  respondent.  Section  97  of  chap- 
ter 335,  Laws  of  1873,  does  not  refer  to  plaintiff,  and  included 
only  officers  forming  part  of  the  political  organization  of  the 
city  government.  {Quinn  v.  Mayor,  etc,,  44  How.  Pr.,  266  ; 
53  K  Y.,  627 ;  Bay  v.  Buffim^gton,  11  Int.  Rev.  Rec,  205  ; 
11  Wal.,  113 ;  Freedman  v.  Sigd,  10  Blatch.,  327 ;  London 
V.  Mayor,  etc.,  7  J.  &  S.,  467.) 

Per  Curiam.  We  are  of  the  opinion  that  the  act,  chapter 
335  of  the  Laws  of  1873,  authorizing  the  board  of  apportion- 
ment to  fix  the  salaries  of  all  officers  paid  from  the  city 
treasury,  does  not  include  any  but  city  officers,  such  as  are 
connected  with  political  organization  of  the  city  government. 
The  act  is  entitled  "An  act  to  reorganize  the  local  government 
of  the  city  of  New  York." 

The  plaintiff  is  not  such  an  officer,  but  is  a  judical  officer, 
embraced  within,  the  judiciary  system  of  the  State.  {Quirm, 
V.  Mayor,  etc.,  44  How.  Pr.,  266 ;  affirmed  in  this  court,  53 
N.  Y.,  627 ;  London  v.  Mayor,  etc,,  7  J.  &  S.,  467.) 

If  the  legislature  intended  to  embrace  other  than  strictly 
city  officers,  it  must  be  presumed  that  the  statute  would'have 
so  declared  in  express  terms.  The  constitutional  question 
need  not  be  considered. 

The  judgment  should  be  affirmed. 

All  concur ;  Folgeb,  J.,  absent. 

Judgment  affirmed. 
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John  Lester  Wallack,  Appellant,  v.  The  Society  foe  the 
Reformation  of  Juvenile  Delinquents  in  the  City  of 
New  York,  Respondent. 

The  court  will  not  sustain  an  action  to  restrain  a  prosecution  to  recover  a 
penalty  imposed  by  statute,  on  the  ground  of  the  invalidity  of  the 
statute,  at  least  until  its  invalidity  has  been  determined  in  a  previous 
action. 

Kor  can  an  action  to  restrainsuch  prosecution  be  sustained  as  a  bill  of  peace, 
where  the  plaintiff  brings  it  in  his  own  behalf,  and  not  also  in  behalf  of 
others  claiming  the  same  right. 

Bo,  also,  a  co\irt  of  equity  will  not  issue  an  injunction  restraining  defend- 
ant from  applying  to  such  court  for  equitable  relief  in  the  same  matter; 
especially  where  such  relief  is  expressly  authorized  by  a  statute,  the 
validity  of  which  has  not  been  judicially  questioned. 

Accordingly  hdd,  that  even  assuming  the  unconstitutionality  of  the  act 
of  1872,  " regulating  places  of  amusement  in  the  city  of  New  York" 
(chap.  836,  Laws  of  1872),  plaintiff,  a  theatrical  manager,  could  not 
maintain  an  action  to  restrain  defendant,  "  The  Society  for  the  Reforma- 
tion of  Juvenile  Delinquents,"  etc.,  from  suing  for  the  penalty  imposed 
by  said  act  upon  any  person  exhibiting  a  dramatic  eidiibition  without  a 
license,  or  from  enjoining  such  an  exhibition. 


(Argued  June  16,  1876;  decided  September  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  sus- 
taining a  demurrer  to  plaintiff's  complaint. 

The  complaint  alleged  in  substance,  that  plaintiff  was 
engaged  in  the  business  of  conducting  and  managing  a  place 
of  public  amusement  in  the  city  of  New  York,  known  as 
Wallack's  theatre,  where  public  dramatic  performances  were 
exhibited.  That  under  and  by  color  of  the  provisions  of  chapter 
836  of  the  Laws  of  this  State,  passed  in  the  year  1872  (which 
provisions  plaintiff  averred  were  illegal,  void,  and  unconsti- 
tutional), the  defendant,  "  The  Society  for  the  Reformation  of 
Juvenile  Delinquents"  pretends  and  claims  that  plaintiff, 
before  managing  and  conducting  said  place  of  amusement, 
on  and  after  the  1st  day  of  May,  1874,  shall  apply  for  and 
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receive  from  the  mayor  of  the  city  of  New  York  (as  and  for 
the  act  of  the  other  defendant,  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York)  a  license,  as  required 
by  said  act,  and  under  penalty  after  refusal  or  neglect  to  take 
out  said  license  and  pay  said  fee,  of  being  sued  by  said  society 
to  recover  $100  for  each  dramatic  performance  in  plaintiffs 
said  place  of  public  amusement,  and  that  the  said  defendant 
threatens  the  legal  proceedings  against  plaintiff  mentioned  in 
section  8  of  said  chapter  836  of  the  Laws  of  1872,  to  restrain 
and  prevent  the  exercise  of  plaintiffs  business,  and  is  about 
immediately  to  institute  legal  proceedings  unless  the  license 
aforesaid  be  applied  for  and  obtained.  That  to  sue  plaintiff 
for.  the  penalties  aforesaid,  and  to  shut  up  by  legal  proceed- 
ings plaintiff's  place  of  amusement  aforesaid  for  one  or  several 
nights  or  times,  would  greatly  and  irremediably  injure  the  good- 
will and  present  profits  of  plaintiffs  said  private  business  and 
place  of  amusement  aforesaid,  and  cause  him  great  damage. 

Plaintiff  asked  judgment,  "perpetually  enjoining  and 
restraining  the  defendants,  and  each  of  them,  and  their  and 
each  of  their  attorneys,  agents,  and  servants  from  beginning  or 
prosecuting  against  the  plaintiff  any  of  the  proceedings  which 
are  provided  by  any  of  the  sections  of  chapter  836  of  the  Laws 
of  1872  of  this  State,  hereinabove  referred  to,  and  restraining 
them  from  enforcing  or  imposing,  or  attempting  to  inforce  or 
impose,  any  penalty  or  penalties  against  the  plaintiff  under 
or  by  color  of  any  of  the  provisions  of  said  chapter,  by  suit 
or  otherwise,  and  from  applying  for  any  injunction  to  restrain 
the  plaintiff  from  conducting  or  carrying  on  the  said  business 
and  place  of  amusement  for  performances  as  hereinabove 
mentioned,  and  that,  meantime  and  during  the  pendency  of 
this  action,  the  defendants  be  enjoined  and  restrained  in 
manner  aforesaid,  by  the  order  of  this  court." 

A.  Oakey  IlaU  for  the  appellant.  Coercing  fees  for  a 
license  by  the  State  upon  a  business  is  a  process  convertible 
with  that  of  taxation.  {License  Tax  Cases^  5  Wal.,  462.) 
This  right  can  only  be  used  for  an  object  which  is  within  the 
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purpose  for  which  governments  are  established.  {Loan  Assn. 
V.  Topekay  20  Wal.,  656 ;  Colder  v.  Btdl^  3  Dallas,  388 ; 
Street  v.  HurOmrt^  51  Barb.,  818 ;  If.  Y.  Passenger  Cdses^  7 
How.  [U.  S.],  523 ;  Cooley  v.  Port  Wardens,  12  id.,*  313 ; 
Speer  v.  School  Directors,  50  Penn.,  150 ;  Cornel  Bk.  v.  City 
of  Tola,  2  Dil.,  359.)  If  a  tax  is  not  for  a  public  purpose, 
although  it  passes  through  the  hands  of  a  public  officer,  it  is 
unconstitutional.  {Sharpless  v.  Mayor,  et(^,  21  Penn.,  169  ; 
2  Hoff.  Laws.,  164^171.)  The  remedy  of  action  for  an 
injunction  was  proper.  ( Wood  v.  Brooklyn,  11  Barb.,  426  ; 
Sweet  V.  HurUburt,  51  id.,  319.) 

Edmund  Mandolph  Robinson  for  the  respondent.  There 
was  no  equity  to  warrant  an  injunction.  {MoGidre  v.  Palmer, 
5  Rob.,  607;  Bean  v.  PettengiU,  2  Abb.  Pr.  [N.  S.],  59; 
Seeback  v.  McDonald,  11  Abb.  Pr.,  95 ;  Wolfe  v.  Burke,  56 
K  Y.,  115  ;  Snedeker  v.  Pearson,  2  Barb.  Oh.,  107 ;  N.  Y. 
Dry  Dock  Company  v.  Am,  Trust  Oa,,  11  Paige,  384 ;  Story's 
Eq.  Jur.,  §  825 ;  West  v.  Mayor,  etc.,  10  Paige,  539 ;  Fire 
Dept  Cases,  3  E.  D.  S.,  440.)  Chapter  836,  Laws  of  1872. 
is  constitutional.  (3  E.  D.  S.,  440,  453,  460 ;  6  T.  &  0., 
310 ;  2  R.  S.  [4th  ed.],  §§  8,  11 ;  Const.,  art.  4,  §  2,  sub.  1 ; 
People  ex  rd,  liar.  R.  R.  Co.  v.  Mayor,  etc.,  47  How.  Pr., 
494;  Met.  Bd.  of  Excises.  Barrie,  34  N.  Y.,  668.)  The 
act  is  valid,  even  if  the  use  be  private.  (1  Kent's  Com.,  441 
Chant  V.  Courier,  24  Barb.,  233 ;  Cochran  v.  Van  Surlay, 
20  Wend.,  381;  OuUford  v.  Suprs.,  3  Kern.,  144;  Wyne- 
hamer  v.  People,  id.,  378,  430,  453,  476,  477 ;  Township  of 
Pine  Grove  v.  Talcott,  19  Wal.,  666  ;  People  v.  Flagg,  46  jS". 
Y.,  404 ;  Thomas  v.  Leland,  24  Wend.,  65  ;  People  v.  Mayor, 
4  N.  Y.,  420 ;  Brewster  v.  Syracuse,  19  id.,  116 ;  In  re  Trus- 
tees N.  Y.  P.  K  School,  31  id.,  582,  583;  Darlington  v. 
Mayor,  etc.,  id.,  190  ;  Howell  v.  Buffalo,  37  id.,  267 ;  Litch- 
field Y.Vernon,  41  id.,  123;  People  v.  Lawrence,  id.,  137: 
Guilford  v.  Suprs.,  3  Kern.,  143 ;  State  v.  Tappen,  29  Wis., 
664 ;  McCuUoch  v.  Maryland,  4  Wlieat.,  428 ;  Prov.  Bk.  v. 
BiUvngs,  4  Pet.,  563.)  The  use  is  public,  {Sharpies  v. 
SicKBLs— Vou  XXn.        4 
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Ma/j/or,  eto.y  21  Penn.  St.,  147 ;  Spier  v.  School  DirectorSj 
50  Penn.,  150,  160 ;  59  Me.,  517 ;  Brodhead  v.  CHy  of 
Milwaukee^  19  Wis.,  652 ;  Booth,  v.  Woodhv/ry^  32  Conn., 
128 ;  Curtis  v.  Whipple^  24  Wis.,  355 ;  OlcoU  v.  Svprs.^ 
16  Wal.,  667,  678;  Town  of  Queemlury  v.  Cvlver^  19 
id.,  83,  666,  676,  677 ;  Lowell  v.  Olimefr^  8  AL,  247 ;  Free- 
lamd  V.  Hasfn^ngs^  10  id,,  571 ;  HeUmh  v.  CaMermcm^  64 
Penn.,  154 ;  Merrick  v.  Amh&rst^  12  AL,  500  ;  58  Me.,  590  ; 
AUenY.  Jay^  60  id.,  124 ;  Bank  v.  lola^  2  Dil.,  363 ;  Citizen^ 
Sogs,  Assn,  v.  Topeka^  11  Alb.  L.  J.,  172 ;  Thompsonsr.  Pitta- 
ton^  59  Me.,  545 ;  Tyson  v.  School  Directors^  51  Penn.,  9; 
Kdlyv,  MarshaU^  69  Penn.  St.,  319  ;  Lowdl  v.  Boston^  111 
Mass.,  454;  People  v.  Salem^  20  Mich.,  452;  Hcmson,  v. 
FerTKW,  27  Iowa,  28  ;  Whiting  v.  Sheboygan^  25  Wis.,  167 ; 
iS't^?<3^  V.  Stt/rlberty  51  Barb.,  516  ;  People  v.  Mitchell^  35  N. 
T.,  551 ;  CZarA  v.  Rochester^  28  id.,  605  ;  OouLd  v.  F<?r2.ictf,  29 
Barb.,  442;  Walker  v.  Cincinnati^  21  Ohio  [N.  S.],  14; 
Coole/s  Const.  Lim.,  164, 168,  n;  27  Iowa,  81.)  The  legisla- 
ture  can  constitutionally  tax  or  impose  license  fees  upon  any 
trade,  profession  or  business  carried  on  in  the  State  and 
enforce  payment  by  penalties,  or  by  prohibiting  the  exercise 
thereof  until  the  tax  or  license  is  paid.  {Prov.  Bk,  v.  Billings, 
4  Pet.,  514 ;  License  Tax  Cases,  5  Wal.,  462,  475 ;  Svgs.  Bk. 
Cases,  6  id.,  611 ;  Nathan  v.  Louisiana,  8  How.  [U.  S.],  73 ; 
State  V.  Waples,  12  La.  An.,  343 ;  State  v.  Fellowes,  id.,  344 ; 
Egan  v.  County  Court,  3  Har.  &  McH.,  169 ;  Simmons  v. 
State,  12  Mo.,  268;  State  v.  Gaday,  5  Ham.  [Ohio],  14; 
Len^s  Case,  6  Greenl.,  412 ;  DuraoKs  Appeal,  62  Penn.  St., 
491 ;  IngersoU  v.  Skinner,  1  Den.,  540 ;  People  v.  Coleman,  4 
Oal.,  46  ;  Raquet  v.  Wade,  4  Ham.,  107 ;  State  v.  Stephens,  4 
Tex.,  137 ;  9  id.,  369 ;  The  Oermania  v.  State,  7  Md.,  1 ; 
Boston  V.  Schaffer,  9  Pick.,  415;  City  of  JVew  Orleo/ns  v. 
North,  12  La.  An.,  205  ;  Rowland  v.  Kleber,  1  Pittsb.,  68  ; 
Fire  Dept.  v.  Noble,  3  E.  D.  S.,  452 ;  IngersoU  v.  Skinner,  1 
Den.,  540 ;  People  v.  Lawrence,  41  N.  Y.,  137.)  The  act 
was  valid  as  a  police  regulation.  (34  N.  Y.,  657 ;  5  How. 
[U.  S.],  589 ;  12  id.,  299  ;  State  v.  Alm/md,  2  Houst.  [Del.], 
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612 ;  Com.  v.  Stodder^  2  Cush.,  562  ;  Nightingale  %  Case^  11 
Pick.,  168 ;  ViOage  of  Buffalo  y.  Webster,  10  Wend.,  99 ;  Bush 
V.  Seahvry,  8  J.  E.,  418  ;  Slaitgkter-houM  Cases,  16  Wal.,  62 ; 
Comm,  V.  Cotton,  8  Gray,  488  ;  Tann^&rY,  Albion,^  Hill,  121.) 

Andbews,  J.  The  act,  chapter  836  of  the  Laws  of  1872, 
entitled  ^^An  act  to  regulate  places  of  amusement  in  the  city 
of  New  York,"  makes  it  unlawful  to  exhibit  to  the  public  in 
any  place  within  the  city,  a  dramatic  or  other  exhibition 
mentioned  in  the  act,  until  a  license  therefor  shall  have 
been  obtained  from  the  mayor,  who  is  authorized  to  gmnt 
such  license  on  the  payment  of  a  specified  fee.  The  act 
directs  that  license  fees  received  by  the  mayor  under  the  act 
shall  be  paid  over  by  him  to  the  treasurer  of  the  defendant, 
The  Society  for  the  Bef ormation  of  Juvenile  Delinquents,  in 
the  city  of  New  York,  for  the  use  of  the  society.    (§§  4,  5.) 

The  second  section  subjects  a  person  offending  against  the 
act  to  a  penalty  for  each  imlicensed  exhibition,  and  authorizes 
the  defendant  to  sue  for  and  recover  the  penalty  for  the  use 
of  the  society,  in  the  name  of  the  people.  The  eighth  section 
provides  that,  in  case  any  person  shall  open,  or  advertise  to 
open,  any  theater  or  other  place  for  any  exhibition  for  which, 
by  the  act,  a  license  is  required,  without  having  first  obtained 
it,  it  shall  be  lawful  for  the  society  to  apply  to  the  Supreme 
Court,  or  any  justice  thereof,  for  an  injunction  to  restrain  the 
opening  thereof  until  he  shall  have  compUed  with  the  requi- 
sitions of  the  act  in  obtaining  a  license,  which  injunction  the 
section  declares  may  be  allowed  upon  a  complaint  in  the  name 
of  the  society,  and  in  the  same  manner  as  injunctions  are  now 
usually  allowed  by  the  practice  of  the  court. 

The  platntifE  is  the  manager  of  a  theater  in  the  city  of  New 
York,  in  which  dramatic  representations  are  given,  for  which, 
under  the  act,  a  Ucense  is  required.  He  alleges  in  his  com- 
plaint that  the  act  of  1872  is  unconstitutional,  and  that  the 
defendant  threatens  to  take  legal  proceedings  under  the  eighth 
section  to  restrain  him  from  prosecuting  his  business,  and  is 
about  to  institute  them,  unless  he  obtains  the  license  required 
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by  the  act.  He  avers  that  to  sue  him  for  penalties,  and  to 
shnt  up  by  legal  proceedings  his  place  of  amusement  for  one 
or  several  times,  would  greatly  and  irremediably  injure  the 
good  will  and  present  profits  of  his  business,  and  cause  him 
great  damage.  The  relief  demanded  is  that  a  perpetual 
injunction  issue,  restraining  the  defendant  from  beginning  or 
prosecuting  against  the  defendant  any  suit  for  penalties  given 
by  the  act,  or  from  applying  for  an  injunction  under  the  eighth 
section.  It  is  not  expressly  alleged  that  the  plaintiff  is  con- 
ducting the  theater  without  having  obtained  a  license,  but 
this  is  implied  in  the  allegations  made,  and  unless  the  fact  is  * 
assumed,  the  plaintiff  has  no  standing  in  court.  The  ground 
upon  which  the  unconstitutionality  of  the  act  of  1872  is 
claimed,  is  not  set  out  in  the  complaint,  but  was  stated  upon 
the  argument  to  be,  that  the  license  fee  required  to  be  paid  is, 
in  substance,  a  tax  imposed  upon  the  persons  engaged  in  giving 
the  public  exhibitions  mentioned  in  the  act,  for  the  benefit  of 
The  Society  for  the  Keformation  of  Juvenile  Delinquents,  a 
a  private  corporation,  and  for  a  private  and  not  a  public  pur- 
pose, and  that  the  law  imposing  it  is  an  unauthorised  exercise 
by  the  legislature  of  the  power  of  taxation. 

We  are  not  at  liberty  to  enter  into  the  consideration  of  the 
geneiul  question  of  the  validity  of  the  legislation  in  question. 
We  are  precluded  from  doing  so  by  the  objection  taken  in  limine 
by  the  defendant,  and  which  is  fatal  to  the^laintiff's  action,  that 
assuming  the  unconstitutionality  of  the  act  of  1872,  the  plaintiff 
is  not,  upon  the  facts  stated  in  the  complaint,  entitled  to  an 
injunction.  The  general  rule  is  that  the  court  will  not  restrain  a 
prosecution  at  law,  when  the  question  is  the  same  at  law  and 
in  equity.  {Wolfe  v.  Burke^  56  N.  T.,  118.)  An  exception 
exists  where  an  injunction  is  necessary  to  protect  a  defendant 
from  oppressive  and  vexatious  litigation.  But  the  court  acts 
in  such  cases  by  granting  an  injunction  only  after  the  contro- 
verted right  has  been  determined  in  favor  of  the  defendant  in 
a  previous  action.  On  this  ground  the  Chancellor  in  West  v. 
The  Mayor  (10  Paige,  539)  dissolved  a  temporary  injunction 
restraining  the  defendant  from  prosecuting  suits  against  the 
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eomplainant  for  violation  of  a  corporation  ordinance  claimed 
to  be  invalid. 

The  unconstitutionality  of  the  act  of  1872  would  be  a  per- 
fect defence  to  a  prosecution  for  the  penalties  given  by  it,  and 
the  question  as  to  the  constitutionality  of  the  act  has  not  been 
determined.  It  would,  doubtless,  be  convenient  for  the  plain- 
tiff to  have  the  judgment  of  the  court  upon  the  constitution- 
ality of  the  act  before  subjecting  himself  to  liability  for 
accumulated  penalties.  But  this  is  not  a  ground  for  equit- 
able interference,  and  to  make  it  a  groxmd  of  jurisdiction  in 
such  cases  would,  in  the  general  result,  encourage,  rather  than 
restrain,  litigation.  Nor  can  the  prosecution  for  the  penalties 
be  restrained  in  this  action,  on  the  ground  that  it  is  a  suit  in 
the  nature  of  a  bill  of  peace.  The  plaintiff  does  not  bring  it 
in  behalf  of  himself  and  others  claiming  the  same  right.  It 
does  not  appear  that  the  validity  of  the  law  is  questioned  by 
any  other  person.  The  judgment  in  the  action  would  only 
bind  the  parties  to  it.    {EJdredge  v,  HiUj  2  J.  Ch.,  281.) 

The  plaintiff  also  asks  for  an  injuniction  restraining  the 
defendant  from  applying  for  an  injunction  under  the  eighth 
section  of  the  act.  The  case  of  Wolfe  v.  Burke  {supra)  is  a 
decisive  answer  to  this  part  of  the  prayer  of  the  complaint. 
The  act  expressly  gives  the  right  to  the  defendant  to  make 
the  application.  If  for  any  reason  an  injunction  ought  not  to 
be  granted  on  such  an  application,  it  can  not  be  assumed  that 
it  would  be.  It  would  be  an  anomaly  for  a  court  of  equity  to 
issue  an  injunction  restraining  the  defendant  from  applying  to 
the  same  court  for  equitable  relief  in  the  same  matter,  and 
especially  when  it  is  authorized  by  the  express  terms  of  a 
statute,  the  validity  of  which  has  not  been  judicially  questioned. 

We  do  not  wish  to  be  understood  as  expressing  any  doubt 
of  the  validity  of  the  law  of  1872.  We  simply  leave  that 
question  undetermined,  and  dispose  of  the  case  on  the  ques- 
tion here  considered. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  0.  TBAPHAaEN,  Respondent,  v.  John  Burt  et  al., 

Appellants. 

Plaintiff  and  defendant  entered  into  a  verbal  agreement  to  purchase  and 
improve  real  estate  on  joint  account,  sharing  equally  the  profits  and 
losses.  Under  this  arrangement  two  farms  were  purchased,  Which  were 
conveyed  to  the  parties  jointly.  A  third  farm  was  contracted  for  by 
their  agent  in  his  own  name,  but  defendant,  without  the  knowledge  or 
consent  of  plaintiff,  procured  an  assignment  of  the  contract  and  a  con- 
veyance of  the  farm  to  himself.  The  parties  made  permanent  improve- 
ments from  time  to  time  at  their  joint  expense  upon,  and  purchased 
cattle  and  other  property  for,  all  and  each  of  the  farms.  AU  three 
were  treated  alike,  and  plaintiff,  with  the  knowledge  of  defendant, 
directed  about  work  and  improvements  upon  the  last  one  purchased 
and  made  payments  therefor,  he  and  defendant  visiting  it  together, 
talking  in  reference  to  disposing  of  the  personal  property  thereon  and 
of  an  interest  therein,  without  any  intimation  on  the  part  of  defend- 
ant that  plaintiff  was  not  a  joint  owner  with  him.  Plaintiff  advanced 
money  from  time  to  time  on  account  of  all  the  purchases  without  dis- 
tinction. In  an  action  to  compel  defendant  to  convey  an  undivided 
interest  in  said  farm  to  plaintiff,  Tield,  that  the  agreement  was  not 
within  the  statute  of  frauds,  but  was  valid  as  forming  a  partnership  for 
the  purchase  of  lands;  that  the  farm  in  question  was  included  in  the 
agreement,  and  the  defendant,  having  taken  title  in  fraud  of  plaintiff's 
right,  a  resulting  trust  arose  in  favor  of  the  latter;  that  it  was  not 
necessary  for  plaintiff  to  resort  to  an  action  to  dissolve  the  partnership 
and  for  an  accounting,  but  that  plaintiff  was  entitled  to  the  relief  sought. 

After  discovery  by  plaintiff  of  the  fact  that  the  farm  was  conveyed  to 
defendant,  the  parties  entered  into  an  agreement  that  plaintiff  should 
convey  to  defendant  his  interest  in  one  of  the  other  farms,  and  in  the 
personal  property  thereon,  defendant  agreeing,  among  other  things,  to 
convey  to  plaintiff  an  undivided  one-half  interest  in  the  farm  in  ques- 
tion. The  agreement  was  fully  executed  save  in  respect  to  such  con- 
veyance, which  defendant  refused  to  execute.  Beld,  that  aside  from 
the  question  of  the  copartnership,  plaintiff  was  entitled  to  and  could 
enforce  a  specific  performance  in  this  particular. 

Levy  V.  Brush  (45  N.  Y.,  589)  distinguished. 

(Argued  June  16,  1876;  decided  September  19,  1876.) 

Appeal  from   judgment  of   the    General  Term    of  the 
Supreme  Court,  in  the  second  judicial  department,  affirming 
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a  judgment  in  favor  of  plaintifE,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  sufficiently  set 
forth  in  the  opinion. 

Sartiv^  Hwad  for  the  appellant.  The  parol  agreement 
under  which  plaintiff  claimed  to  have  a  trust  declared  in  the 
land  of  defendants,  was  void  under  the  statute  of  frauds. 
(2  E.  S.,  134,  §§  6,  8 ;  L&mi  v.  Brush,  45  N.  Y.,  589,  696 ; 
Bmith  V.  Bumhwm,  3  Sumn.,  435;  Story's  'Eq.  Jur.,  §§ 
760-762,  763 ;  Cogger  v.  Zamifig,  43  N.  T.,  650  ;  Baldwin 
V.  Palmer,  10  id,  232 ;  6Wr  v.  Carr,  52  id.,  260 ;  Chester  v. 
DecJceraohy  54  id.,  8 ;  Freemam,  v.  Freeman,  43  id.,  34 ;  Lob- 
dM  V.  LobdeU,  36  id.,  347  ;  Eaight  v.  Child,  34  Barb.,  186 ; 
Crosby  V.  Mcl>avl,  3  Ves.,  147.) 

Chmles  Matthews  for  the  respondent.  The  farm  in  ques- 
tion was  partnership  property,  and  a  resulting  trust  could  be 
established  by  parol  in  plaint iflPs  favor.  {Chester  v.  Dickin- 
son, 54  N.  Y.,  1 ;  Buohmh  v.  Swrrmer,  2  Barb.  Oh.,  165,  197, 
207;  BvdMeyY.  Buckley,  11  Barb.,  ^;  Delmonico  v.  Oil- 
laume,  2  Sandf.  Ch.,  336 ;  JSoxie  v.  Carr,  1  Sumn.,  173 ; 
Bayers  v.  ElUott,  7  Humph.,  204;  BoydY.  McClear,  1  J. 
Ch.,  582 ;  Botsford  v.  Barr,  2  id.,  405 ;  2  Story's  Eq.  Jur., 
617 ;  Perry  on  Trusts,  §§  132-134,  137 ;  Swinburne  v.  Swin- 
burne, 28  N.  Y.,  568 ;  Foote  v.  Bryant,  47  id.,  544.) 

MiLLEB,  J.  This.action  was  brought  to  establish  the  right 
of  the  plaintiS  to  an  undivided  equal  interest  in  a  farm  of 
land  called  the  Storms  farm,  the  title  to  which  was  in  the 
name  of  the  defendant  John  Burt.  The  right  of  the  plaintiff 
to  maintain  the  action  rests  upon  the  ground  that  the  farm  in 
question  was  purchased  by  the  defendant  under  an  oral  agree- 
ment between  him  and  the  plaintiff  to  engage  in  the  business 
of  buying  and  selling  farms,  and  it  is  claimed  that  in  violation 
of  this  contract,  the  title  was  taken  by  the  defendant.  It 
appears  that  two  other  farms  were  purchased  under  the  agree- 
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ment  in  question,  as  well  as  some  personal  property,  the  title 
acquired  in  the  name  of  the  plaintiff  and  defendant,  and  the 
business  conducted  and  the  real  estate  and  personal  property 
held  as  co-partnership  property.  As  to  the  farm  in  question, 
the  judge  found,  with  sufficient  evidence  to  support  such 
finding,  that  the  defendant,  without  the  consent  or  knowledge 
of  the  plaintiff,  procured  a  deed  of  conveyance  of  the  farm  to 
be  executed  to  himself,  and  has  since  held  legal  title  to  the 
same  imder  said  deed.  It  was  also  found  by  the  judge,  upon 
the  trial,  that  from  time  to  time  after  said  farms  were  pur- 
chased and  conveyed,  the  plaintiff  and  the  defendant,  at  their 
joint  expense,  made  permanent  improvements  on  each  of  said 
three  farms,  including  the  farm  in  controversey,  and  expended 
a  considerable  sum  of  money  in  so  doing ;  and  also  purchased, 
on  joint  account,  cattle,  and  other  personal  property,  and  put 
same  on  said  fartns  under  the  agreement  which  had  previously 
been  made.  That  the  plaintiff  was  ignorant  of  the  fact  that 
the  title  was  in  the  defendant  for  some  time,  and  he  and  the 
defendant  talked  about  and  treated  the  farm  as  their  joint 
property,  the  plaintiff,  with  the  knowledge  of  the  defendant, 
personally  giving  directions  about  work  and  improvements 
thereon,  and  making  payments  therefor. 

Whatever  criticism  may  be  made  as  to  the  evidence,  and 
the  weight  to  be  given  to  the  same,  as  an  original  question,  it 
cannot  be  denied  that  there  was  considerable  evidence  to 
support  the  findings  last  referred  to.  If  the  testimony  pro- 
duced by  the  plaintiff  is  to  be  believed,  the  declarations,  acts 
and  conduct  of  the  parties  were  of  a  character  which  warranted 
the  conclusion  that  the  plaintiff  and  defendant  both  considered 
the  farm  as  joint  property.  There  was  prdof  showing  that 
they  visited  the  farm  together ;  gave  directions  about  repairs 
thereon;  talked  about  the  disposition  of  personal  property 
upon  it ;  and  the  defendant  spoke  of  the  farm  frequently  as  a 
purchase  made  by  himself  and  the  plaintiff.  There  was  also 
proof  that  when  another  party  desired  to  become  interested  in 
the  farm,  and  the  subject  was  discussed,  the  defendant  did  not 
give  the  slightest  intimation  that  the  plaintiff  was  not  a  joint 


1876.]  Tbaphagbn  v.  Bust  et  al.  33 

Opinion  of  the  Court,  per  Miller,  J.  • 

owner,  but  assumed  that  he  was  such.  Although  the  improve- 
ments claimed  to  have  been  made  upon  this  farm  were  not 
very  extensive,  and  of  themselves  perhaps  not  sufficient  to 
establish  a  right  in  the  defendant  to  his  share  of  the  real 
estate,  yet  in  connection  with  other  testimony  they  tended 
to  establish  that  the  defendant  and  plaintiff  both  understood 
that  the  property  was  held  by  them  jointly,  and  was  embraced 
within  the  terms  of  the  copartnership  agreement. 

In  support  of  the  fact  that  the  farm  was  the  joint  property 
of  the  parties,  it  is  also  found  upon  sufficient  evidence  that  in 
the  spring  of  1871,  after  the  plaintiff  had  discovered  that  the 
title  of  the  Storms  farm  was  in  the  defendant,  he  proposed  to 
the  defendant  that  if  he,  the  defendant,  would  make  the 
plaintiff's  interest  in  one  of  the  farms  owned  in  common 
under  the  copartnership  contract,  and  the  farm  in  question 
clear,  and  would  protect  the  plaintiff  against  certain  trust- 
moneys  which  the  defendant  had  used  in  making  such 
purchases  and  other  liabilities  on  their  joint  account,  and  exe- 
cute a  mortgage  to  the  plaintiff  for  $6,000  on  the  Goble  farm, 
BO  called,  which  was  owned  by  the  plaintiff  and  defendant, 
that  the  plaintiff  would  deed  said  Goble  farm  to  the  defend; 
ant,  and  transfer  to  him  his  interest  in  certain  personal 
property.  This  proposition  was  accepted,  the  deed  delivered 
and  property  transferred,  and  mortgage  executed,  but  the 
defendant  refused  to  release  to  the  plaintiff  an  undivided 
interest  in  the  Storms  farm.  No  such  arrangement  could 
ever  have  been  made  if  the  plaintiff  had  no  interest  in  the  Storms 
farm  under  the  copartnership  contract;  and  the  conclusion  is 
irresistible,  from  the  facts  presented,  that  this  farm  actually 
belonged  to  the  plaintiff  and  the  defendant,  as  joint  owners 
under  the  parol  agreement  for  a  copartnership,  which  was 
executed,  unless  there  is  some  inflexible  rule  of  law  which  stands 
in  the  way  of  enforcing  such  an  agreement.  It  is  established, 
by  abundant  authority  in  this  State,  that  a  partnership  may 
exist  in  reference  to  the  purchase,  sale  and  ownership  of  lands, 
and  that  it  may  be  created  by  a  parol  agreement.  {Chester  v. 
DicJcersoUy  64  N. Y.,  1.)  In  reference  to  the  farms  which  were 
SioKELS. — Vol.  XXII.        5  , 
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conveyed  to  the  plaintiff  and  the  defendant,  jointly,  there  can 
be  no  doubt  that  there  was  a  legal,  vaUd  and  subeisting  partner- 
ship which  bound  the  parties,  and  which  the  law  recognizes.  As 
to  the  Storms  farm,  it  was  as  the  findings  establish,  considered, 
used  and  treated  in  the  same  manner  as  the  other  two  farms. 
The  moneys  advanced  by  the  plaintiff  were  paid  on  account 
of  the  three  farms  together,  without  separating  them  or  apply- 
ing any  payment  upon  any  particular  one.  The  negotiations 
which  led  to  the  conveyance  by  the  plaintiff  of  his  interest 
in  the  Goble  farm  embraced  the  partnership,  real  estate  and 
the  three  farms,  which  were  regarded  as  belonging  to  the 
parties.  In  fact,  the  contract  was  carried  into  effect,  accepted 
and  acquiesced  in  as  an  executed  agreement,  as  an  entirety, 
and  as  embracing  all  the  real  estate  and  personal  property 
which  the  parties  owned  in  conmion,  and  which  had  been 
purchased  for  their  joint  benefit.  Possession  being  thus  had, 
and  improvements  made  and  moneys  advanced  for  the  com- 
mon benefit  and  for  all  the  property,  and  the  interest  of  the 
plaintiff  in  this  farm  especially,  settled  for  and  adjusted  by 
the  conveyance  to  the  defendant  of  the  Goble  farm,  it  is  dif- 
ficult to  see  why  the  rule  of  law  applicable  to  an  executed 
agreement  does  not  apply.  Concede  that  neither  one  of  the 
facts,  stated,  alone  and  of  itself,  establishes  a  valid  contract, 
yet  all,  taken  in  connection  with  the  circumstances,  may  be 
considered  as  making  out  a  valid  and  binding  executed  con- 
tract. 

But  there  is  another  element  which  is  to  be  taken  into 
consideration  :  Under  the  agreement  between  the  plaintiff  and 
defendant,  the  contract  for  the  purchase  of  land  was  to  be 
made  with  an  agent,  and  then  transferred  by  him  to  the  par- 
ties ;  and,  in  violation  of  this  arrangement,  the  contract  for 
the  Storms  farm  was  assigned  to  the  defendant,  and  a  deed  taken 
in  his  name,  of  which  the  plaintiff  was  for  a  long  time  ignorant. 
This,  in  law,  under  the  facts  proved,  was  a  fraud  upon  the 
plaintiff.  Being  such,  under  the  circumstances  presented 
by  the  evidence,  the  deed  cannot  be  regarded  as  conclusive, 
and  the  claim  of  the  appellant's  counsel  that  the  agreement 
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being  by  parol  for  the  purchsfie  of  laude  for  the  joint  benefit 
of  the  parties,  was  within  the.  statute  of  frauds,  cannot  be 
maintained.  We  are  referred,  by  the  learned  counsel  for  the 
appellant,  to  the  case  of  Leimj  v.  Bush  (45  N.  T.,  589)  as  an 
authority  for  the  doctrine  that  such  an  agreement  is  void  under 
the  statute.  (2  B.  S.,  134,  §§  6,  8.)  In  the  case  cited  there 
was  a  verbal  agreement  entered  into  between  the  plaintiff  and 
defendant,  by  which  the  latter  agreed  to  bid  off  in  his  own 
name  and  enter  into  a  contract  for  the  purchase  of  land,  and 
pay  from  his  own  funds  the  necessary  amount  for  the  joint 
benefit  of  both,  half  of  which  was  to  be  reimbursed  and  a 
deed  taken  in  the  name  of  both.  It  was  held  that  the  defend- 
ant having  bid  off  the  knd  in  his  name  and  taken  a  contract 
thereof,  and  refused  to  convey  one-half  to  the  plaintiff,  no 
action  would  lie  to  compel  the  execution  of  the  agreement. 
In  the  case  cited  the  plaintiff  had  done  no  act  of  perfonnance, 
advanced  no  money,  nor  parted  with  any  thing  under  the  con- 
tract, nor  had  the  land  been  accepted,  possessed  aUd  treated  as 
joint  property,  nor  improvements  made  upon  the  same  accord- 
ingly, and  the  contract  regarded  as  carried  into  effect.  In  the 
particulars  stated  there  is  a  broad  distinction  between  the  two 
cases,  and  the  case  cited  is  not,  therefore,  in  point  Where 
a  party  has  partly  performed,  or  parted  with  valuable  property 
upon  the  faith  of  the  contract,  equity  wiU  not  allow  another 
party  to  retain  property  obtained  upon  the  faith  of  a  verbal 
contract  to  consummate  a  fraud  by  retaining  the  property  and 
refusing  to  perform  the  contract.  The  case  at  bar  is  brought 
within  this  equitable  rule  which  is  also  distinctly  upheld  in 
the  case  cited,  and  none  of  the  cases  hold  that  where  the  cir- 
cumstances proven  mark  and  characterize  the  transaction,  that 
the  injured  party  has  no  remedy. 

It  must  be  assumed,  from  the  findings,  that  the  Storms 
farm  was  purchased  on  joint  account  of  the  plaintiff  and 
defendant;  considered  as  a  portion  of  their  real  estate; 
moneys  advanced  by  the  plaintiff  on  account  of  the  same  and 
other  property,  and  finally,  in  consideration  of,  and  as  a  pay- 
ment for  the  plaintiff's  interest,  a  conveyance  executed  to  the 


86  Wait  v.  Rat.  [Sept., 

Statement  of  case. 


defendant,  of  his  interest  in  another  farm.  The  plaintifi  thus 
actually  paid  and  settled  for  his  share  of  the  farm  and  was 
entitled  to  an  undivided  half  thereof  as  a  resulting  trust. 
{Boyd  V.  McClecm^  1  J.  Ch.,  582 ;  BoUford  v.  Bcmn^  2  id., 
405.) 

There  is  no  force  in  the  objection  urged  that  the  action 
should  have  been  for  a  dissolution  of  the  firm  and  an  account- 
ing, and  it  was  properly  brought  to  compel  a  conveyance  of 
the  undivided  interest  of  the  Storms  farm  to  the  plaintiff. 
There  was  no  error  in  allowing  the  plaintiff  to' amend  the  com- 
plaint after  the  decision,  nor  such  change  thereby  in  the  cause 
of  action  as  impaired  or  affected  the  defendant's  rights.  At 
most,  the  order  granted  was  merely  conforming  the  pleadingB 
to  the  facts  proved,  which  was  clearly  within  the  discretionary 
power  of  the  court,  and  could  work  no  injury.  The  ruling  of 
the  judge  upon  the  question  put  to  the  witness,  excluded 
upon  the  trial,  even  if  erroneous,  does  not  effect  the  merits  to 
such  an  extent  as  to  authorize  a  new  trial. 

The  judgmeM  below  waa  right,  and  should  be  affirmed, 
with  costs. 
.  All  concur. 

Judgment  affirmed. 


Andbew  M.  Waft,  Eespondent,  v.  GBOEas  W.  Ray,  as  Sole 

Trustee,  etc..  Appellant. 

The  power  given  to  school  district  trustees  to  contract  with  and  employ 
teachers  (chap.  556,  Laws  of  1864)  is  not  limited  to  an  employment 
during  the  trustees'  term  of  office;  but  a  contract  with  a  teacher  for  a 
period  extending  beyond  their  term,  if  made  in  good  faith,  without 
fraud  or  collusion,  and  for  a  reasonable  period,  is  valid  and  binding 
upon  their  successors. 

(Argued  June  19,  1876.;  decided  September  19, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  in  favor  of 
defendant,  entered  upon  an  order  denying  a  motion  for  a 


1876.]  WATT  V.  Rat.  37 

Opinion  of  the  Court,  per  Eabl,  J. 

new  trial  and  directing  judgment  npon  a  verdict.    (Mem. 
of  dedsion  below,  5  Hun,  649.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract,  under  and  by  which  plaintiff  was 
employed  to  teach  the  district  school  in  District  No.  3,  of  the 
town  of  Norwich,  Chenango  county.  The  facts  suflSciently 
appear  in  the  opinion. 

Oeorge  W.  Ray  for  the  appellant.  The  trustee  of  a  school 
district  has  no  authority  to  hire  a  teacher  for  a  term  to  com- 
mence after  his  term  of  office  has  expired,  and  bind  his  suc- 
cessors in  office  or  the  district.  {Taylor  v.  School  Cam.  No, 
17,  5  Jones^  Law,  98 ;  2  R.  S.  [Banks'  ed.],  131,  §  210 ;  Dil- 
lon on  Munic.  Corps.,  32,  33 ;  School  Code  [1868],  p.  400 ; 
WUUams  v.  Keech,  4  Hill,  168 ;  23  Barb.,  176 ;  7  Wend., 
188 ;  8  Foster  [N.  H.],  58 ;  11  Mass.,  198.) 

Isa,ac  S.  Ifewton  for  the  respondent.  The  contract  of  the 
trustee  was  binding  upon  the  district  and  his  successors  in 
office.  (7  Wend.,  181 ;  4  Hill,  168 ;  OiUis  v.  S^[>ace,  63  Barb., 
177;  Laws  1864,  chap.' 555,  §  48,  sub.  9;  School  Code  [1868], 
127,  §§  30,  32  ;  WiUiama  v.  VU.  of  Dunkirk^  3  Lans.,  61 ; 
N.  T.  and  N.  H.  R.  R.  Co.  v.  Schmjler,  34  K  Y.,  49,  60; 
Feeny  v.  Fire  Ins.  Co.^  2  Robt.,  60 ;  Witt  v.  Mayor^  eto.y  6 
id.,  259.) 

Eabl,  J.  In  October,  1871,  Ransom  0.  Cox  was  elected 
sole  trustee  of  the  school  district,  and  his  term  of  office  expired 
on  the  second  Tuesday  of  October,  1872.  In  March  of  the 
latter  year,  he  made  an  agreement  with  the  plaintiff,  hiring 
him  to  teach  the  district  school  for  three  terms,  as  follows : 
First  term,  of  fourteen  weeks,  to  commence  March  twenty- 
seventh  ;  second  term,  of  fourteen  weeks,  to  commence  August 
nineteenth,  and  the  last  term,  of  sixteen  weeks,  to  commence 
iir  December.  There  was  to  be  a  short  vacation  after  each  term, 
and  plaintiff  was  to  receive  sixteen  dollars  per  week.  Plaintiff 
taught  the  first  two  terms  and  was  paid  for  them,  the  last 
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"^^jipember  twenty-third.     At  the  annnal 

;i-tt  Ti«  :3C«oiid  Tuesdaj  of  October,  1872,  "W.  H. 

tf^  •.'*««t«i  trvslee  of  the  district,  and  he  held  office 

..     t3iL-    :fer««irt«r«  wh^i  the  defendant,  Bay,  was  appomted 

>    %ite«w     Tbtf  trustee,  Sternberg,  refused  to  permit  the 

^..  ..jf  "V  -^ttttirh  cbe  third  term,  and  employed  a  new  teacher 

«     '%  >^!tvs/u  'iod  this  action  is  brought  by  the  plaintiff  to 

^^*.«r*r  ti^  iunages  sustained  by  him  for  the  breach  of  the 

v«N»c«  t\mi»  with  him  by  the  trustee,  Cox. 

VN»  itttiiit  i^nnd  upon  which  this  action  is  defended  is^ 

ihM   th»  ta-wlee,  Cox,  had  no  authority  to  hire  a  teacher  for  a 

M^rKKi^xtc^Kiing  beyond  his  term  of  office,  and  this  contention 

^H  th^  defendant  presents  the  principal  question  for  our 

v^^iwid^N^tion. 

School  districts  are  quasi  corporations,  and  trustees  are 
s^tfEc^r^  of  tliem,  and  when  they  act  officially  and  within  their 
j>iri*itii^tion  they  bind  the  corporation  which  they  represent, 
mm)  their  legal  contracts  can  be  enforced  against  their  sue* 
vit««K)T9  in  office.  {SHoer  v.  OwmTnmgs^  7  Wend.,  182 ;  Wil^ 
tMma  V.  Keechj  i  Hill,  168.)  Trustees  have  power  "  to  con- 
tract with  and  employ  all  teachers  in  the  district  school  or 
whools.'*  (Laws  of  1864,  chap.  555,  p.  1253.)  This  power  is 
general  and  unlimited.  If  it  had  been  intended  that  the  con- 
tracts which  they  are  authorized  to  make  should  not  extend 
iH^yond  their  term  of  office,  this  general  language  would  have 
been  limited.  The  school  year  conmiences  with  the  first  day 
()£  October  and  ends  with  the  thirtieth  day  of  September  in 
each  year  (Laws  of  1858,  chap.  151,  §  1) ;  and  the  term  of 
office  of  a  sole  trustee  is  one  year,  extending  from  the  annual 
meeting  on  the  second  Tuesday  of  October  to  the  next  annual 
rnf»et{ng  on  the  same  day.  (Laws  of  1864,  chap.  555,  pp.  1241^ 
1 247.)  It  would  certainly  be  found  quite  embarrassing  f re- 
rjMmitly  if  no  one  had  the  power,  prior  to  the  second  Tuesday 
iff  Or^f^iber,  to  employ  a  teacher  for  the  remainder  of  the  fall 
Mul  winter,  and  to  have  the  school  brought  to  a  stop  at  that 
tirtiiifual  time.  The  office  of  trustee  may  become  vacant  by 
(Umihf  refusal  to  serve,  incapacity,  removal  from  the  district 
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or  removal  from  office,  and  his  term  of  office  may  thus  be 
curtailed.  And  it  would  be  a  strange  constmction  of  the 
statute  which  would  terminate  the  teacher's  contract  with  every 
such  termination  of  the  trustee's  office.  The  power  to  employ 
teachers  is,  therefore,  very  wisely  made  general;  and  a  con- 
tract for  one  year  or  more,  if  made  in  good  faith,  and  without 
fraudulent  collusion,  must  be  held  binding.  This  power,  like 
every  other  power  confided  to  public  officers,  may  be  abused, 
but  the  fact  that  it  may  be  abused  furnishes  no  argument 
against  its  existence.  The  danger  of  abuse  is,  however,  very 
small,  as  a  hiring  for  an  unusual  time  would  be  strong  evi- 
dence of  fraud  and  collusion ;  and  if  a  teacher,  under  such 
circumstances,  should  persist  in  teaching  against^  the  protest 
of  the  district,  the  State  superintendent  might  find  cause  to 
annul  his  certificate,  and  thus  terminate  his  employment. 
(Laws  of  1864,  chap.  556,  p.  1215.) 

The  contention  of  the  defendant  would  be  more  plausible 
if  there  were  a  general  rule  that  public  officers  could  make 
contracts  to  continue  only  during  their  terms  of  office,  but 
there  is  no  such  general  rule ;  and  as  to  officers  who  have 
general  powers  to  contract,  unless  there  is  some  limitation  of 
their  power,  their  contracts  may  extend  beyond  their  terms^ 
and  bind  their  successors.  The  pubHc  exigencies  demand  that 
public  officers  should  be  clothed  with  such  power,  and  pro- 
tection against  its  abuse  is  found  in  official  integrity,  which  is 
the  rule  rather  than  the  exception,  and  also  in  the  fact  that 
contracts,  the  offspring  of  fraud  or  collusion,  may  be  safely 
repudiated. 

The  view  thus  taken  of  the  statute  is  sanctioned  by  the 
opiaion  of  a  learned  court  in  O^iUis  v.  Spcuje  (63  Barb.,  179). 

We  have  carefully  examined  the  other  exceptions  to  which 
our  attention  has  been  called,  and  it  is  sufficient  to  say  of  them 
that  they  are  not  well  taken. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Chubgh,  Ch.  J.,  dissenting ;  Andbews,  J., 
absent. 

Judgment  affirmed. 
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Danibl  W.  Whitney  et  al.,  Appellants,  v.  Randolph  "W, 

TowNSEND,  Bespondent. 

Where  a  Judgment  has  been  affirmed  by  the  General  Term,  with  costs,  an 
entiy  of  Judgment  without  including  costs  is  regular;  the  respondent 
may  waive  costs,  and,  by  entering  up  judgment  upon  the  order  of 
affirmance  without  inserting  them,  he  does  waive  them. 

The  docketing  of  a  judgment  is  only  necessary  to  create  a  lien  upon  lands. 

Tinder  the  statutory  requirement,  that  Judgments  shall  be  entered  in  a 
"Judgment  book,"  separate  books  are  not  required  for  the  entry  of 
Judgments  in  legal  and  equitable  actions. 

Where  separate  books  are  kept,  a  departure  from  the  usual  practice  of  the 
office  by  an  entry  of  a  judgment  in  one  book  which  properly  belongs  in 
the  other,  may  be  disregarded,  or  the  error  corrected  by  the  court,  in 
its  discretion,  and  its  action  is  not  reviewable  here. 

So  an  order  denying  a  motion  to  set  aside  a  judgment,  because  of  failure 
to  file  a  proper  judgment  roll,  is  not  reviewable  here;  if  what  was  done 
amounts  to  a  legal  nullity,  no  substantial  rights  of  defendant  are 
impaired  by  the  denial ;  if  the  roll  is  not  in  due  form,  or  the  filing,  for 
any  reason,  is  irregular,  the  granting  or  refusing  the  application  is 
discretionary. 

(Argued  June  20,  1876;  decided  September  19,  1876.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  of' 
Special  Term  denying  a  motion  to  vacate  and  set  aside  a  judg- 
ment and  judgment  roll,  and  to  cancel  of  record  any  entry  of 
such  judgment.     (Mem.  of  decision  below,  Y  Hun,  233.) 

This  action  was  brought  to  have  a  deed  declared  to  be  an 
equitable  mortgage,  and  for  an  accounting,  redemption,  etc. 
Judgment  was  rendered  and  perfected  in  favor  of  defendant. 
Plaintiffs  appealed  to  the  General  Term,  where  the  judgment 
was  affirmed  December  30,  1869.  On  the  9th  November, 
18Y2,  a  judgment  roll  was  filed  by  defendant,  containing  the 
printed  case,  a  copy  of  order  of  General  Term,  and  the  follow- 
ing judgment  orpostea:  "  On  reading  and  filing  the  annexed 
order  of  the  General  Term  of  this  court,  and  on  motion  of  R. 
W.  Townsend,  Esq.,  defendant  and  respondent  in  person,  it  is 
ordered  and  adjudged  that  the  judgment  entered  in  this  action 
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on  the  24th  day  of  October,  1869,  in  favor  of  the  said  defend- 
ant and  respondent,  against  the  plaintifis  and  appellants,  be 
and  the  same  hereby  is  in  all  things  affirmed." 

In  the  office  of  the  clerk  of  the  city  and  county  of  New 
York  are  kept  two  books  for  the  entry  of  judgments,  one 
styled  the  "  common-law  judgment  book,"  in  charge  of  a  law 
clerk,  the  other  the  equity  judgment  book,  in  charge  of  the 
equity  clerk.  The  indorsement  of  filing  upon  the  jud^ent  roll 
was  by  the  law  clerk,  and  in  the  common-law  judgment  book, 
after  title  of  cause,  was  this  entry :  ^^  Judgment  of  affirmance 
on  appeal  for  resp'dt  agst.  applts."  No  other  entry  or  record 
of  the  judgment  was  made. 

The  motion  to  set  aside  the  judgment  was  made  upon  the 
following  grounds : 

"That  the  said  pretended  judgment  was  irregularly  and 
improperly  entered;  that  the  said  pretended  judgment  roll 
was  irregularly  and  improperly  filed. 

"  First.  Because  said  pretended  judgment  was  not  entered 
as  directed  by  the  order  of  the  General  Term  of  this  court  on 
which  it  was  based. 

"  Second.  Because  said  pretended  judgment  was  not  prop- 
erly entered  in  the  proper  judgment  book. 

"  Third.  Because  said  pretended  judgment  was  left  by  the 
defendant  with  the  common-law  clerk,  and  was  not  left  with 
the  equity  clerk  in  said  county  clerk's  office,  to  be  filed  with 
judgments  in  equity  cases. 

"  Fourth.  Because  no  fee,  as  required  by  law,  was  paid  for 
filing  or  entering  said  pretended  judgment. 

"  Fifth.  Because  said  pretended  judgment  was  not  a  judg- 
ment of  aMrmance  with  costs,  sb  directed  by  the  order  of  the 
General  Term  of  this  court  on  which  it  was  based. 

"  Sixth.  Because  said  pretended  judgment  was  ent^^d  with- 
out costs  and  without  any  waiver  of  costs. 

"  Seventh.  Because  said  pretended  judgment  was  entered 

without  costs  with  the  common-law  clerk  in  the  county  clerk's 

office,  and  said  papers,  purporting  to  be  a  judgment  roll,  were 

left  by  the  defendant  with  the  common-law  clerk,  and  placed 
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with  the  common-law  papers  in  said  county  clerk's  office^ 
whereby  no  judgment  was  or  could  be  docketed." 

Sen/ry  Z.  QUrUon  for  the  appellants.  'Eo  regular  judg- 
ment affirming  the  decision  of  the  Special  Term  has  been 
entered.  (3  B.  S.  [5th  ed.],  638,  §  10 ;  689,  §§  14, 17 ;  Ctode, 
§§  279,  280 ;  Sche.  and  S.  Plcmk  Road  Co.  v.  Thatcher,  6 
How.  Pr.,  227.)  In  no  sense  has  judgment  been  perfected 
so  that  an  appeal  can  be  taken.  {LentHhon  v.  Mayor,  etc.,  3 
Smdf .,  721 ;  Code,  §§  331,  334-347,  281,  282,  287^310,  311 ; 
MormeU  v.  Wetter,  2  J.  R,  8 ;  EUia  v.  Tutmt,  4  Den.,  553 ; 
Hanleribeck  v.  OiUiee,  2  Hilt.,  239.) 

A.  B.  DyeU  and  Oeo.  F.  Comstoch,  for  the  respondent. 
The  order  appealed  from  was  not  reviewable  in  this  court* 
(Code,  §  174;  Foot  v.  Zathrop,  41  K  Y.,  358;  Ivee  v.  JUemr 
phis,  etc.,  R.  R.  Co.,  58  id.,  630 ;  27  id.,  688 ;  2  id.,  186 ;  3 
id.,  341.)  The  court  below  had  no  power  to  set  aside  the 
judgment  and  direct  another  to  be  entered  in  order  to  idlow 
an  appeal  to  this  court,  the  time  for  appealing  having  elapsed. 
{Cald/wM  V.  Mayor,  etc.,  19  Paige,  572;  Mowroe  v.  WivUer, 
11  id.,  529;  Hvmphrey  r.  ChmriberUn,  11  N.  Y. ;  Sallee 
V.  BuOer,  27  id.,  638;  Wait  v.  Va/n  Alien,  22  id.,  319; 
Morris  v.  Moramge,  26  How.,  247 :  Fry  v.  Bemtett,  16  id., 
385 ;  5  id.,  381 ;  8  id.,  312;  2  B.  S.,  359,  §  2 ;  id.,  424,  §  7, 
sub.;  14  id.,  425,  §  10;  Code,  §  174;  1  Duer,  679;  6 
Bobt.,  472.)  No  allegation  of  fraud  can  be  predicated  upon 
an  omission  to  give  notice  of  the  judgment.  {People  y.  Cooky 
8  N.  Y.,  79;  20  id.,  287;  18  id.,  295  ;  23  id.,  274;  19  Barb., 
249 ;  40  id.,  512 ;  18  Wend.,  608 ;  Brush  v.  Lee,  36  N.  Y.  49.) 

Allen,  J.  If  the  merits  of  the  application  are  reviewable 
upon  this  appeal,  the  order  should  be  affirmed  for  the  reasons 
assigned  in  the  Supreme  Court.  But  in  any  view  of  the  case 
the  order  is  not  appealable  to  this  court  If,  as  is  claimed  in 
behalf  of  the  appellants,  there  has  been  no  judgment  per- 
fected by  the  filing  of  a  judgment  roll  so  as  to  limit  the  time 
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for  an  appeal  and  all  that  was  done  in  that  direction  waa  a 
legal  nullity,  the  substantial  rights  of  the  plamtifiEs  were  not 
impaired,  but  the  way  was  open  to  them  to  proceed  as  if  no 
paper  purporting  to  be  a  judgment  roll  had  been  filed,  or  any 
other  proceeding  taken  after  the  entry  of  the  decision  by  the 
Supreme  Court.  They  had  no  dear  legal  right  to  require  a 
paper  by  which  their  I^al  rights  were  not  affected  to  be  taken 
from  the  files  of  the  court.  Whether  it  should  be  removed 
from  or  remain  in  the  pigeon-holes  of  the  derk,  was  dis- 
cretionary with  the  court  below.  (Bank  of  Genesee  y.  J^^en- 
cer,  18  N.  Y.,  150 ;  Foote  v.  Zathrcfpj  41  id.,  358 ;  Ives  v. 
Memphis  etc.,  R,  JS.  Co.,  68  id.,  630.) 

If  the  roll  was  not  in  due  form,  or  the  filing  thereof  was 
for  any  reason  irregular,  the  granting  or  refusing  the  appliear 
tion  was  discretionaiy,  and  the  order  was  not  appealable.  It 
afibcted  m^i^ly  the  mode  of  procedure,  which  in  all  cases  is 
within  the  control  of  the  court  of  original  jurisdiction. 
{Arthur  V.  Orimoold  Co.,  55  N.  Y.,  400.)  It  was  the  right  of 
the  party  to  waive  the  costs  of  the  appeal  to  the  General  Term, 
and  by  perfecting  a  judgment  upon  the  order  of  affirmance 
without  inserting  them,  he  did  waive  them,  and  the  entry  of 
the  judgment  was  regalar,  notwithstanding  costs  were  not 
included.  There  was  no  occasion  to  docket  the  judgment,  as 
that  is  only  required  to  create  a  lien  upon  lands.  There  was 
at  least  an  attempted,  if  not  an  actual,  compliance  with  the 
statute  requiring  an  entry  of  the  judgment  in  a  ^^  judgment 
book."  The  law  recognizes  no  distinction  between  legal  and 
equitable  relief,  nor  requires  different  judgment  books  for 
different  classes  of  actions.  If  there  was  technically  an  irregu- 
larity or  a  departure  from  the  usual  practice  of  the  office  in 
entering  the  judgment  in  one  rather  than  another  book,  it  was 
the  province  of  the  court  below  to  disregard  it  or  correct  the 
error,  or  make  such  order  as  might  be  proper,  but  the  action 
of  that  court  was  final. 

The  appeal  must  be  dismissed. 

AH  concur ;  Andbews,  J.,  absent. 

Appeal  dismissed. 
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Jahes  Y.  Sohenok,  Beepondent,  v.  Thb  Matob,  Aldebicen 
AND  Commonalty  of  the  City  of  New  York,  Appellants. 

A  board  of  supervisors  has  authority  to  direct  the  purchase  of  such  arti- 
cles of  furniture  as  are  necessary  to  properly  equip  and  furnish  the 
county  Jail,  and  an  account  for  articles  so  purchased  is  a  proper  county 
charge. 

The  supervisors  of  the  county  of  New  York  have  the  same  power  as  to 
furnishing  what  1b  known  and  recognized  by  law  as  the  county  Jail, 

'  i,  e,,  **  the  Ludlow  street  Jail/'  although  such  Jail  may  technically  be  the 
property  of  the  city;  and  this  is  so,  assuming  that  such  jail  cannot  be 
used  for  the  confinement  of  criminals  sentenced  by  State  courts,  and 
that  Judgment  debtors  committed  upon  executions  issued  out  of  courts 
of  record  are  absolutely  bound  to  support  themselves. 

(Submitted  June  20,  1876;  decided  September  19,  1876.) 

Appeal  from  Judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  and  county  of  New  York  aflirm- 
ing  a  judgment  in  favor  of  plaintiff,  entered  upon  the  report 
of  a  referee. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

Wm,  C.  Whitney  for  the  appellant. 

Adam  C,  EUis  for  the  respondent.  The  board  of  super- 
visors had  power  to  purchase  the  goods  in  question.  It  was 
a  corporate  act.  {People  v.  Stout^  23  Barb.,  352 ;  1  Black 
Com.,  81 ;  Hall  v.  Lauderdale^  46  N.  Y.,  70 ;  Bd,  Supra,  r 
Br&iDery  4  Lane.,  24 ;  People  v.  IngersoUy  58  N.  Y.,  1 ;  State 
Bd.  of  AffrictUture  v.  Citizen^  St.  H.  Co.,  17  Am.  E.,  702 
Pecple  V.  Goodwin,  50  Barb.,  562 ;  34  id.,  38 ;  7  Rob.,  592 
6  Abb.  [N.  S.],  63  ;  5  id.,  223  ;  26  Barb.,  256  ;  10  Abb.,  139 ; 
6  K  Y.,  560.) 

Eabl,  J.  This  action  was  brought  to  recover  the  price  of 
certain  blankets,  mattresses,  pillows  and  bedsteads,  alleged  by 
the  plaintiff  to  have  been  sold  and  delivered  by  him  to  the 


1876.]  ScHENCK  V,  Matob.  45 


Opinion  of  the  Court,  per  Earl,  J 


ooimty  of  New  York  for  the  nee  of  the  county  jail.  The 
goods  were  ordered,  audited  and  allowed  by  the  board  of 
sapervisorB  of  the  county  of  New  York,  and  hence  the  only 
question  to'  be  oonsidered  is  whether  they  became  a  proper 
charge  against  the  county.  If  they  did,  then,  under  chapter 
804  of  the  Laws  of  1874,  the  city  is  liable  to  pay  for  them. 

The  various  counties  of  the  State  are  required  to  have  jails, 
and  each  is  to  be  erected  and  maintained  at  the  expense  of 
the  county  in  which  it  is  located.  (1  R  S.,  369,  880  ;  2  id., 
429,  754.)  While  there  is  no  express  authority  to  furnish  a 
jail,  there  can  be  no  doubt  that  the  board  of  supervisors 
of  any  county  has  authority  to  do  so,  by  virtue  of  its  general 
and  incidental  powers,  as  the  local  admmistrator  of  the 
afiEairs  of  the  county  and  its  local  legislature.  A  jail  is  a  place 
for  the  confin^nent  of  prisoners  and  those  persons  in  the  cus- 
tody of  the  law  upon  civil  or  crimmal  process,  and  it  would 
not  be  complete  without  the  means  of  warming,  lodging  and 
feeding  the  persons  confined  therein.  It  is  the  manifest  duty 
of  each  county  to  maintain  its  jail,  in  all  its  equipments,  in  a 
condition  to  safely  and  properly  keep  all  persons  committed 
thereto. 

The  powers  of  a  county,  as  a  body  politic,  can  only  be 
exercised  through  its  board  of  supervisors,  and  it  has  power  to 
purchase  and  hold  such  personal  property  as  may  be  necessary 
to  the  exercise  of  its  corporate  or  administrative  powers,  and 
to  make  such  orders  for  the  regulation  and  use  of  its  corporate 
property  as  may  be  deemed  conducive  to  the  interests  of  its 
inhabitants.  The  board  of  supervisors  of  any  county  has 
power  to  make  such  orders  concerning  the  corporate  property 
of  the  county  as  it  may  deem  expedient,  and  to  examine,  settle 
and  allow  all  accounts  chargeable  against  the  county.  (1  B.  S., 
365,  867.)  The  following  expenses  are  county  charges :  The 
expenses  necessarily  incurred  in  the  support  of  persons  charged 
with,  or  convicted  of,  crimes  and  committed  therefor  to  the  jail 
of  any  coimty ;  the  sxmis  necessarily  expended  in  repairing  the 
court-house  and  jail  of  any  county,  and  the  contingent  expenses 
necessarily  incurred  for  the  use  and  benefit  of  the  county. 


46  ScuBNCK  V,  M^TOB.  [Sept., 

Opinion  of  the  Court,  per  Eabl,  J. 

(1  K.  8.,  387.)  Taking  all  these  proviBionB  and  conBideiing 
them  in  connection  with  the  general  system  of  onr  govern- 
meat  by  which  the  prisons  and  their  management  are  com- 
mitted  to  the-  local  divisions  of  the  State  in  which  they  are 
situated,  with  other  local  affairs,  to  be  administered  and 
managed  by  officers  chosen  by  those  who  are  to  bear  the 
burdens,  there  can  be  no  doubt  that  the  proper  furniture  of  a 
county  jail,  like  the  furniture  of  a  court-house,  clerk's  offioe 
or  poor-house,  is  a  proper  county  charge.  The  provision  of 
the  statute  (2  R.  S.,  439)  which  requires  the  outgoing  sheriff 
to  deliver  to  his  successor  the  jail  and  its  ^^  appurtenances  and 
the  property  of  the  county  therein,"  clearly  has  reference  to 
the  furniture  in  the  jail,  and  shows  that  the  county  is  expected 
to  own  such  property. 

It  is  not  seriously  disputed  that  this  is  so  as  to  all  the  county  jails 
in  the  State  except  the  jail  in  the  county  of  New  York.  It  is 
claimed,  however,  that  that  jail  did  not  belong  to  the  county  of 
New  York,  and  hence  that  the  supervisors  had  no  right  to  incur 
any  expense  in  furnishing  the  same.  No  point  seems  to  have 
been  made  at  the  trial  that  the  Ludlow  street  jail  was  not  a  jail  of 
the  county  of  New  York.  No  proof  whatever  was  given  on  the 
subject  except  that  the  witnesses  all  spoke  of  it  as  the  county  jail 
of  the  county  of  New  York,  and  in  all  the  proceedings  of  the 
board  of  supervisors  it  was  spoken  of  as  such.  This  certainly 
was  enough,  in  the  absence  of  any  contradictory  evidence,  to 
show  as  against  the  county,  that  it  was  a  county  jail.  It  is  so 
called  in  the  statutes.  (1 E.  S.,  380,  2  id.,  429 ;  Laws  of  1860, 
chap.  510,  §  4 ;  Laws  of  1861,  chap.  240.)  It  may  be  that  the  jail 
was  originaUy  bnilt  at  the  expense  of  the  city,  and  that  at  the 
time  these  articles  were  purchased  it  was  technically  tlie  prop- 
erty of  the  city.  These  circxmistances  can  make  no  difference. 
The  law  had  made  it  the  county  jail  and  placed  it  in  the 
custody  of  the  county  and  its  officers.  It  was  then  to  perform 
the  functions  of  a  county  jail  and  was  to  be  treated,  man- 
aged and  controlled  like  any  other  county  jail  except  as  the  law 
changed  its  status. 

It  is  further  claimed  that  the  jail  in  the  county  of  New 
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York  can  only  be  nsed  for  the  confinement  of  persons  com- 
mitted on  civil  process,  and  that  as  snch  persons  must,  by 
statute,  be  kept  at  their  own  expense,  their  expenses  were  not 
a  proper  county  charge.  (2  R.  8.,  377.)  It  is  provided  that 
persons  arrested  by  virtue  of  an  execution  issued  upon  any 
judgment  rendered  in  any  court  of  record,  and  every  person 
surrendered  in  exoneration  of  bail,  shall  be  kept  at  his  own 
expense.  All  other  persons  confined  in  any  jail  are  to  be  kept 
at  the  expense  of  the  county,  such  as  persons  held  upon  mesne 
process  for  civil  or  criminal  contempt,  by  virtue  of  process 
issued  by  courts  not  of  record,  and  persons  detained  afi  wit- 
nesses ;  all  such  persons  are  to  be  confined  by  the  sheriff  in 
the  county  jail.  It  is  true  that  there  is  no  specific  provision 
that  they  shall  be  supported  in  jail  at  the  expense  of  the 
county,  neither  is  there  any  provision  that  they  shall  be  kept 
at  their  own  expense,  as  in  the  cases  above  mentioned.  There 
is  no  doubt  that  their  support  is  a  county  charge  like  that  of 
imprisoned  criminals,  and,  under  our  system  of  government, 
such  support  could  rest  nowhere  except  upon  the  county. 
The  sheriff  is  also  required  to  receive  into  the  county  jail  per- 
sons committed  by  the  United  States  courts,  but  such  persons 
are  to  be  supported  by  the  United  States.    (2  R.  S.,  443,  774.) 

Assimiing,  therefore,  but  not  deciding,  that  the  county  jail 
in  the  city  of  New  York  is  not  to  be  used  for  the  confinement 
of  criminals  sentenced  by  State  courts,  and,  also,  that  judg- 
ment debtors  committed  upon  executions  issued  out  of  courts 
of  record  are  absolutely  bound  to  support  themselves,  yet 
there  was  every  reason  why  the  county  of  New  York  should 
have  a  jail,  well  equipped  and  furnished,  for  the  custody  and 
confinement  of  the  other  persons  mentioned. 

It  follows,  from  these  views,  that  the  judgment  must  be 
affirmed,  with  costs. 

All  concur ;  Ain)BEws,  J.,  taking  no  part. 

Judgment  affirmed. 
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Da£ius  B.  SmitHj  Beepondent,  v.  ^kanoib  Q.  Hall, 
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Appellant. 

Plaintiffs  complaint  alleged,  in  substance,  that  he  pledged  certain  bonds 
to  defendant  as  security  for  advances  to  be  made;  that  he  tendered  the 

.  amount  advanced  and  demanded  the  bonds,  but  defendant  refused  to 
deliver,  and  converted  them  to  his  own  use.  The  answer  denied  these 
143  547  allegations,  and  set  up,  in  substance,  that  the  bonds  were  delivered  to 
defendant  with  authority  to  sell,  etc.  Upon  the  trial,  defendant  offered 
to  prove  that  plaintiff  did  not  own  the  claim  in  suit.  This  was  objected 
to  on  the  ground  that  it  was  not  set  up  in  the  answer,  and  objection 
sustained.  Held,  no  error;  that  in  the  absence  of  an  averment  of  title 
in  a  third  i)erson,  with  which  defendant  connected  himself,  or  that 
plaintiff  was  not  the  real  party  In  interest,  the  evidence  offered  was 
inadmissible. 

Also  held,  that  a  counter-claim  was  not  proper,  as  the  action  was  for 
conversion;  and  that  plaintiff,  by  replying  to  a  counter-claim,  did  not 
waive  the  objection. 

Au8tin  V.  Bawson  (44  N.  Y.,  68)  distinguished. 

(Argued  June  12,  1876;  decided  September  19,  1876.) 

« 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  set 
forth  in  the  opinion. 

K  S.  Berm  for  the  appellant.  It  was  error  to  refuse  to 
allow  defendant  to  prove  that  plaintiff  did  not  own  the  claim. 
{E(ii;t(m  V.  AlgeTy  67  Barb.,  179 ;  Sanfard  v.  Scmford^  45  N. 
Y.,  723 ;  Dams  v.  Hoppock^  6  Duer,  265 ;  Andrews  v.  Bond^ 
16  Barb.,  633 ;  Eocms  v.  WiUicms,  60  id.,  346  ;  Thompson  v. 
M  B.  B.  Co.,  45  N.  Y.,  468  ;  OreenifiM  v.  Mass.  Mut.  Z. 
Ins.  Co.,  47  id.,  480 ;  Ontario  Bk.  v.  iT.  J.  Stbt  Co.,  59  id., 
514 ;  Whjeder  v.  BiUmgs,  38  id.,  268 ;  Genet  v.  Davenport, 
58  id.,  607.)  The  court  erred  in  rejecting  the  counter-claim. 
{Austin  V.  Ba/wdon,  44  N.  Y.,  63 ;  Conaughiy  v.  Nichols,  42 
id.,  83 ;  Seamia/n  v.  Beeve,  15  Barb.,  454.)    So  far  ba  the  error 
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in  rejecting  the  counter-daim  was  concerned,  it  was  not  mate- 
rial  ihethfr  the  action  was  on  contra  or  for  a  conversion. 
{Brown  v.  Budlmighamb^  21  How.,  190 ;  Thompson  v.  Kessal, 
30  K  Y.,  389 ;  Xmia  Bramh  Bk.  v.  Zee^  7  Abb.,  372 ;  2 
Bosw.,  694 ;  Code,  §  150.) 

JST.  Bovmian  Smith  for  the  respondent.  The  offer  to  prove 
that  plaintiff  did  not  own  the  claim  in  suit  was  properly 
rejected.  (6  Bosw.,  154 ;  Add.  on  Torts,  558 ;  Van  Sant.  PL, 
410,  417 ;  SeeUy  v.  Engle^  17  Barb.,  530 ;  Bronson  v.  C,  li. 
L  omd  P.  B.  R.  Co.^  40  id.,  48 ;  Plcmt  v.  Schuyler^  7  Eobt., 
271, 275  ;  Witherypoon  v.  Vcm  Dola/r^  16  How.,  266 ;  Flewry 
V.  Rogetj  5  Sand.,  646 ;  Cadm  v.  Ghmter^  1  Dner,  253 ;  7 
Abb.,  450 ;  £t8sand  v.  Roberts^  6  Bosw.,  154 ;  Raynor  v. 
Timeraon,  46  Barb.,  526;  Code,  121;  60  Barb.,  347;  17 
Abb.,  318 ;  23  How.,  300 ;  11  id.,  380 ;  5  Duer,  605 ;  6  Bosw., 
601.)  This  was  an  action  ex  delicto^  not  upon  contract. 
{I>wr<mt  V.  Mnstemy  5  Robt.,  423 ;  Story  on  Bail.,  §§  122, 
191,  341,  339,  286,  290,  294 ;  Wilson  v.  ZttOe,  2  Com.,  443 ; 
Zevns  V.  Cfraham^  4  Abb.,  106  ;  2  Kent's  Com.,  557 ;  41  K. 
T.,  241 ;  14  Pick.,  497,  505,  509.)  An  action  ex  delicto  Kes 
by  a  pledgor  against  the  pledgee  for  the  conversion  of  a 
pledge.  (  Wilson  v.  lAMe^  2  Com.,  443 ;  Inickey  v.  Oa/rmonj 
37  How.,  134 ;  Irdl.  Bk.  v.  MorUeath^  39  N.  T.,  300  ;  Ma/rk- 
ha/m  V.  Jcmdouy  41  id.,  235 ;  Romame  v.  Va/n  AUen,  26  id., 
309 ;  Reed  v.  Lambert^  10  Abb.  [N.  S.],  428 ;  Haskvns  v. 
KeOy^  1  id.,  63 ;  Lome  v.  Ba/Hey^  47  Barb.,  395 ;  MoNeH  v. 
Te/n^  Nat.  Bh^  55  id.,  59 ;  Taylor  v.  Ketchvm^  35  How., 
389 ;  OampbeU  v.  Pa/rker^  9  Bosw.,  322 ;  Steanms  v.  Mwrsh^ 
4  Den.,  227.) 

Sapallo,  J.  The  complaint  alleged,  in  substance,  that  the 
plaintiff  pledged  to  the  defendant  $3,000  of  town  bonds,  as 
secority  for  advances  to  be  made  by  the  defendant.  That, 
afterwards,  the  plaintiff  tendered  to  the  defendant,  the  full 
amount  of  money  advanced  by  him  for  which  the  bonds  were 
held  in  pledge,  with  the  interest  thereon,  and  demanded  the 
SicKBLS  —  Vol.  XXH.        7 
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bonds,  but  the  defendant  refused  to  deliver  them,  and  had 
converted  them  to  his  own  use. 

The  answer  denied  these  allegations,  and  averred  that  the 
bonds  were  delivered  to  the  defendant  with  authority  to  sell 
them,  and,  after  paying  out  of  the  proceeds  a  certain  indebted- 
ness then  existing  from  the  plaintiff  to  the  defendant,  to  pay 
the  balance  of  the  proceeds  to  the  plaintiff ;  and  in  the  meantime 
to  make  advances  to  the  plaintiff  on  account  of  such  balance. 
That  the  defendant  sold  the  bonds,  but  the  proceeds  were 
insufficient  to  pay  the  amount  due  him. 

The  answer,  also,  set  up  certam  counternslaims  arising  on 
contract. 

On  the  trial,  upon  conflicting  evidence,  the  judge  submitted 
to  the  jury  the  question  of  fact,  whether  the  bonds  were 
delivered  upon  the  agreement  set  up  in  the  answer  and  testi- 
fied to  by  the  defendant,  or  under  the  agreement  testified  to 
by  the  plaintiff,  and  charged  the  jury  that  if  they  found  that 
the  plaintiff's  statement  of  the  case  was  true,  and  the  bonds 
were  given  to  secure  future  advances  only,  the  plaintiff  was 
entitled  to  recover.  He  further  charged  that  in  case  they 
found  for  the  plaintiff,  he  was  entitled  to  recover  the  difference 
between  the  $3,000,  and  the  amount  of  money  advanced  with 
interest,  which  was  conceded  to  be  $2,577.14. 

Exceptions  were  taken  to  these  portions  of  the  charge,  but 
they  have  not  been  argued  upon  this  appeal  The  appellant 
now  insists  upon  certain  exceptions  which  were  taken  during 
the  trial,  and  which  are  as  follows : 

The  defendant's  counsel  offered  to  prove  that  the  plaintiff  did 
not  own  the  claim  in  suit.  Objection  was  made  that  this  was 
not  set  up  in  the  answer  and  the  court  sustained  the  objection. 

This  ruling  was,  we  think,  correct.  The  pleadings  admitted 
that  the  bonds  were  received  by  the  defendant  from  or  on 
the  order  of  the  plaintiff,  and  the  only  dispute  was  as  to  the 
terms  upon  which  they  were  delivered.  In  the  absence  of  any 
averment  of  title  in  a  third  person,  with  which  the  defendant 
connected  himself,  or  of  a  plea  that  the  plaintiff  was  not  the 
real  party  in  interest,  the  evidence  was  clearly  inadmissible. 
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The  defendant  then  oflfered  to  prove  the  amount  of  the  old 
indebtedness  of  the  plaintiff  to  the  defendant.  Objection  was 
taken  to  this  proof  and  sustained,  the  court  holding  that  this 
action  was  for  a  conversion  and  the  defendant  could  not  set 
up  a  counter-claim. 

This  ruling,  also,  was,  we  think,  correct^  the  action  was 
plainly  one  for  conversion,  in  which  a  counter-claim  was  not 
allowable.  The  reply  of  the  plaintiff  was  no  waiver  of  this 
objection. 

The  case  of  Atcstm  v.  Bawdon  (44  N.  Y.,  63),  relied  upon 
by  the  appellant  to  show  that  this  was  an  action  on  contract 
is  not  an  authority  in  his  favor  on  that  point.  That  action 
was  founded  on  an  agreement  by  the  defendants  to  deliver 
certain  securities.  The  allegation  that  the  refusal  to  deliver 
them  was  wrongful,  and  that  the  defendants  wrongfully  difih 
posed  of  and  converted  them,  did  not  make  it  an  action  of 
tort.  All  these  acts  were  simply  a  violation  of  their  contract. 
In  the  present  case  the  right  of  the  plaintiff  to  the  bonds,  is 
founded  upon  his  own  title  and  not  upon  any  promise  of  the 
defendant.  The  wrong  done  is  the  conversion  of  his  property, 
not  the  mere  breach  of  an  agreement  to  deliver  property  to 
him. 

The  proof  offered  was  not  material  for  any  other  purpose 
than  to  establish  a  counter-claim.  If  the  bonds  were  delivered 
as  security  for  the  old  indebtedness,  or  for  the  purpose  of 
satisfying  it,  the  action  must  have  failed,  and  the  court  so 
charged.  It  was  conceded  that  the  amount  tendered  was  only 
that  of  the  subsequent  advances  and  interest.  The  fact  of  the 
old  indebtedness  had  been  proved ;  the  precise  amount  of  it 
was  of  no  consequence.  The  jury  having  found  that  the 
pledge  was  as  security  for  the  new  advances  only,  and  the 
proof  offered,  not  having  any  bearing  on  that  question,  it  was 
wholly  irrelevant. 

The  judgment  should  be  affirmed. 

All  concur ;  Mh^leb,  J.,  not  sitting. 

Judgment  affirmed. 
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James  Maheb,  by  Guardian,  etc.,  Respondent,  v.  Thb  Cen- 
tral Park,  North  and  East  River  Railroad  Company, 
Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  driver  of  one  of  defendant's  street  cars, 
plaintiff's  evidence  tended  to  show  that  he,  an  infant  ten  years  old, 
with  two  companions,  desiring  to  take  passage,  hailed  the  car,  the  driver 
8topi>ed  and  the  boys  started  to  go  to  the  back  platform;  the  driver  told 
plaintiff  to  jump  on  in  front ;  he  did  so,  and  was  on  the  first  step,  attempt- 
ing to  step  on  to  the  second,  when  the  driver  struck  the  horses,  the  car 
gave  a  jog,  knocking  plaintiff  off,  and  he  was  injured.  Held,  that  the 
evidence  justified  a  verdict  for  plaintiff;  that  the  fact  that  he  jumped 
on  to  the  front  platform  did  not,  under  the  circumstances,  establish  con- 
tributory negligence,  as  matter  of  law,  but  it  was  a  question  for  the  jury. 

This  court  cannot  interfere  with  a  judgment  because  excessive  damages 
have  been  allowed. 

(Bubmitted  June  20, 1876;  decided  September  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York  aflSrming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported 
below,  7  J.  &  S.,  155.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  through  the  negligence  of 
defendant's  employe. 

PlaintifiPs  evidence  tended  to  show  that  he,  with  two  other 
lads^  his  companions,  signaled  to  one  of  defendant's  cars  and 
called  to  the  driver  to  stop ;  he  did  so,  and  the  boys  started  to 
get  on  to  the  rear  platform.  The  driver  told  plaintiff  to  get 
on  in  front ;  he  got  on  to  the  first  step,  and  was  stepping  up 
to  the  second,  when  the  driver  struck  the  horses,  they  jumped, 
giving  the  car  a  jog  which  knocked  plaintiff  off ;  he  fell  and 
the  car  wheel  ran  over  his  legs.  Plaintiff  was  at  the  time  an 
infant,  about  ten  years  of  age 

Defendant's  coimsel  moved  to  dismiss  the  complaint  on 
the  grounds  that  plaintiff's  negligence  contributed  to  the 
injury,  and  that  no  negligence  was  shown  on  the  part  of 
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defendant.  The  motion  was  denied,  and  defendant's  counsel 
duly  excepted*  Said  connsel  requested  the  court  to  charge, 
among  other  things,  as  follows : 

«  Third.  It  was  negligence  on  the  part  of  the  plaintiflE,  under 
the  evidence  in  this  case,  to  get  on  the  front  platform  of 
this  car. 

"  Fourth.  The  negligence  of  the  plaintiff,  in  attempting  to 
get  on  the  front  platform,  contributed  to  the  accident. 

"  Fifth.  The  front  platform  is  a  place  of  danger,  and  the  occu- 
pation of  the  front  platform,  or  an  attempt  to  get  on  the  front 
platform,  is  jprima  fade  evidence  of  negligence  on  the  part 
of  the  passengers. 

'^  Eighth.  That  there  is  no  evidence  in  this  case  that  the 
driver  told  the  boys  to  jump  on  to  the  front  platform." 

"  The  court :  I  will  leave  that  entirely  to  the  jury  to  say 
whether  such  language  was  used  or  not." 

Defendant's  counsel  duly  excepted  to  the  court's  leaving  this 
last  matter  to  the  jury  to  decide  as  a  fact  from  the  evidence. 

Further  facts  appear  in  the  opinion. 

Brovm^  Hall  cfe  Vcmderpod  for  the  appellant. 

JoJm,  Orahcmi  for  the  respondent.  The  question  whether . 
plaintifE  was  guilty  of  contributory  negligence  was  properly 
submitted  to  the  jury.  {(yMara  v.  H.  R,  B,  R,  Go,^  38  N. 
Y.,  445 ;  FOer  v.  N.  T.  C,  R.  R.  Co.,  49  id.,  47 ;  Mawret/  v. 
Cent.  CUty  R.  Co.,  51  id.,  666 ;  Thurher  v.  B.  B.  M.  and  F. 
R.  R.  Co.,  60  id.,  326 ;  Mclntyre  v.  K  Y.  C.  R.  R.  Co.,  3T 
id.,  287 ;  Cla/rke  v.  Eighth  Ave.  R.  R.  Co.,  36  id.,  135  ;  WiOia 
V.  Z.  I.  R.  R.  Co.,  34  id.,  670 ;  Mcyrrison  v.  Erie  R.  Co.,  66 
id.,  802 ;  Roberta  v.  Johnson,  58  id.,  613.) 

MiLLEB,  J.  At  the  close  of  the  plaintiff's  case  and  again 
at  the  close  of  the  trial,  the  defendant's  counsel  moved  to  dis- 
miss the  complaint  substantially  upon  the  grounds:  First. 
That  the  plaintiff  had  not  shown  himself  free  from  negligence, 
but  on  the  contrary,  negligence  of  the  plaintiff  contributed  to 
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the  accident.  Second.  That  there  had  been  no  negligence 
shown  on  the  part  of  the  defendant  The  plaintiff  was  an 
infant  of  the  age  of  ten  years  and  upwards,  and  the  injury 
was  occasioned  as  is  claimed  by  the  negligence  of  the  driver 
on  defendant's  horse  railway  car  in  the  city  of  New  York,  in 
starting  the  car  after  he  stopped  for  the  plaintiff  and  his 
associates,  two  other  boys,  to  get  on  before  they  had  a  fall 
opportunity  to  do  so.  According  to  the  version  of  the 
plaintiff  and  his  witnesses,  which  must  be  regarded  as  correct 
upon  appeal,  the  driver  stopped  the  car  and  told  the  boys  to 
jump  on.  They  started  to  go  to  the  back  platform  for  that 
purpose  and  the  driver  then  told  plaintiff  to  jump  on  in  front. 
He  did  so,  and  was  on  the  first  step  and  attempting  to  get  on 
the  second,  when  the  driver  struck  the  horses,  the  car  gave  a 
jog,  knocked  plaintiff  off  and  his  leg  was  injured  so  that  it 
became  necessary  to  amputate  one  of  his  feet.  One  of  plain- 
tiff's associates  was  also  thrown  off  at  the  same  time  by  the 
jar,  «.d  the  other  boy  did  not  get  on  the  car.  The  plaitiff . 
it  is  claimed,  was  negligent  in  attempting  to  get  on  the  front 
platform  of  the  car  instead  of  the  rear  platform,  as  well  as  in 
attempting  to  get  on  the  car  while  it  was  in  motion.  The 
question  of  contributory  negligence  according  to  the  adjudica- 
tions in  this  State,  is  generally  a  matter  for  the  consideration 
of  the  jury,  and  unless  such  negligence  is  plainly  and  clearly 
made  out,  should  not  be  withheld  from  them.  It  is  not 
enough  to  authorize  a  nonsuit  that  the  evidence  would  warrant 
the  jury  in  finding  that  the  plaintiff  was  negligent,  and  that  his 
negligence  contributed  to  produce  the  injury,  but  when  it  is  in 
doubt  from  the  evidence  whether  negligence  is  established,  that 
question  as  we  have  seen  must  be  determined  by  the  judgment  of 
the  jury.  {Thyrberv.  Sarlem,  B,  M.  a/ndF.  JS.  B.  B,  Co.j 
60  N.  T.,  326.)  The  fact  that  the  plaintiff  jumped  on  the 
front  platform  of  itself,  and  under  the  proof  was  not  sufficient 
to  establish  negligence  as  a  matter  of  law.  He  was  bound  to 
exercise  proper  care  and  caution  and  the  prudence  required  of 
an  infant  of  tender  years,  is  to  be  measured  by  his  maturity  and 
capacity,  and  need  be  only  of  that  degree  which  might  be 
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reasonably  expected  in  view  thereof.  (See  case  cited,  supra,) 
Under  the  circumstances  it  is  not  clear  that  the  plaintiff 
was  chargeable  with  strict  legal  negligence.  As  is  manifest, 
there  was  proof  to  show  that  he  was  invited  by  the  driver  to  get 
on  in  front,  and  only  followed  his  directions  by  so  doing.  The 
authorities  are  numerous,  that  persons  who  are  traveling  on 
a  railroad  car,  are  justified  in  following  the  directions  or 
request  of  the  employe  in  charge  while  he  is  engaged  in  the 
direct  line  of  his  duty,  in  assisting  passengers  in  getting  off 
and  on  a  car,  or  in  directing  them  while  so  doing.  They  may 
very  properly  assume  that  such  employes  are  famUiar  with 
the  operations  of  the  cars,  and  have  knowledge  of  what  is 
required  for  safety  and  protection  while  giving  such  directions. 
{Filer  v.  iV^.  Y.  C.  li.  R.  Co.,  49  K  Y.,  47;  S.  C,  59  id., 
351 ;  Clo^k  V.  EigJvth  Av,  R.  R.  Co.,  36  id.,  135  ;  Mclntyre 
V.  N.  T.  G.  R.  R.  Co.,  37  id.,  287.)  Having  in  view  the 
rule  referred  to,  the  plaintiff  was  authorized  to  get  on  the  car 
by  the  front  platform,  and  unless  he  was  negligent  in  so  doing 
the  act  was  no  bar  to  a  recovery.  Whether  he  acted  with  such 
circumspection,  prudence  and  care,  as  was  demanded  in  follow- 
ing the  directions  given  under  the  facts  and  circumstances 
proved,  was  a  question  of  fact,  and  under  the  proof  negligence, 
as  a  matter  of  law,  could  not  fairly  be  imputed  to  him.  N"or 
can  it  be  claimed  as  an  established,  uncontradicted  fact  in  the 
case,  that  the  plaintiff  made  an  effort  to  get  on  the  car  while  it 
was  in  motion.  The  testimony  on  this  subject  was  conflicting, 
all  three  of  the  boys  testifying  that  the  car  was  stopped,  and 
it  cannot  be  assumed,  therefore,  that  the  car  did  not  stop. 

The  question  arising  as  to  the  negligence  of  the  defendant, 
was  also  properly  left  to  the  jury.  Upon  this  subject  there 
was  evidence  upon  both  sides,  and  it  is  not  the  province  of 
this  court  when  such  is  the  case,  to  assume  to  determine  where 
the  weight  of  the  testimony  lies.  The  General  Term  have 
the  power  to  review  the  facts  for  such  a  purpose,  but  if  the 
verdict  can  be  upheld  in  any  view  of  the  facts,  this  court  can- 
not interfere.  {Hazma/n  v.  The  Hohoken  Land  and  Trrvprove- 
ment  Co.,  50  N.  Y.,  53  ;  Hamilton  v.  77iird  Av.  R.  R.  Co., 
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53  id.,  25.)  It  follows,  that  the  motion  to  dismiss  the  com- 
plaint was  properly  denied. 

The  request  to  charge  that  it  was  negligence  for  the  plain- 
tifi  under  the  evidence  to  attempt  to  get  on  the  platform,  was 
properly  disposed  of  by  adding  to  the  request  the  qualification 
if  the  jury  believed  he  did  so  without  the  car  stopping  or 
being  stopped. 

The  fourth  and  fifth  requests  to  charge,  were  also  properly 
modified  and  as  thus  corrected  properly  charged. 

The  eighth  request,  that  there  was  no  evidence  in  the.case 
that  the  driver  told  the  boys  to  jump  on  the  front  platform, 
was  also  properly  refused  as  there  was  testimony  as  we  have 
seen  to  that  effect  and  the  court  properly  submitted  it  for 
the  jury  to  determine  whether  such  language  was  used. 

Even  if  it  was  clear  that  the  damages  were  excessive,  it  is 
not  the  province  of  this  court  to  interfere  on  any  such  ground. 

The  judgment  was  right  and  must  be  affirmed,  with  costs. 

All  concur;  Andbews,  J.,  absent. 

Judgment  affirmed. 


Oeobge  H.  Meeoer,  Ecspondent  v.  Francis  Vose,  Appellant. 

One  who  has  himself  rendered  services  to  another  is  competent  to  gtye 
evidence  as  to  the  value  of  the  services. 

Witnesses  having  peculiar  knowledge  as  to  services  rendered,  and  some 
■Jj^  aft  general  knowledge  of  the  value  thereof,  may  give  opinions  as  to  the 

i^^^  value,  based  either  upon  their  own  knowledge  or  upon  a  hypothetical 

case,  including  some  or  all  of  the  facts  proved. 

In  an  action  to  recover  a  balance  alleged  to  be  due  for  services  ux>on  a 
gtiantum  meruit,  it  appeared  that  when  plaintiff  left  defendant's  employ 
he  demanded  his  pay,  and  that  the  action  was  commenced  in  about  a 
month  thereafter;  the  referee  allowed  interest  upon  the  balance  found 
due  from  the  time  of  the  demand,  ffeid,  that  plaintiff  was,  at  least, 
entitled  to  interest  from  the  commencement  of  the  action,  and  the  error, 
if  any,  in  allowing  it  from  the  time  of  the  demand,  was  not  sufficiently 
substantial  to  call  for  a  correction  here,  particularly  in  the  absence  of  a 
specific  objection  pointing  out  the  deduction  required. 

(Argued  June  14,  1876;  decided  September  19,  1876.) 
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Appeal  from  judgment  of  the  Geineral  Term  of  the  Superior 
Court  of  the  city  of  New  York  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

Samud  Hcmd  for  the  appellant.  The  referee  erred  in 
overruling  defendant's  objection  to  admitting  in  evidence  the 
opinion  of  plaintiff  and  his  other  witnesses  as  to  the  value  of 
his  services.  {Hayi  v.  Z.  I.  R.  B.  Co.^  57  K  Y.,  678; 
SUUer  V.  WUooXy  57  Barb.,  604 ;  Ha/rria  v.  Pcmama  H,  H, 
Co.,  3  Bos.,  7 ;  1  Greenl.  on  Ev.,  §§  440,  554 ;  1  Phil,  on 
Ev.,  290,  291 ;  3  C.  &  H.  Notes,  759-763 ;  2  Taylor  on  Ev., 
1226-1233;  Zamoure  v.  Caryl,  4  Den.,  370;  Perrme  v. 
JETotckkisSy  58  Barb.,  77 ;  Van  Zant  v.  Mut  B.  L.  Ins,  Co., 
55  N.  Y.,  69.)  It  was  error  to  allow  interest  on  the  services 
from  November  21,  1871,  to  March  21,  1873.  {Oodfr&y  v. 
Moaer,  5  T.  &  C,  675 ;  Smith  v.  VieUy  60  N.  Y.,  106 ;  Bdd 
V.  V.  B.  Olasa  Co.,  3  Cow.,  393 ;  Vam,  Buren  v.  Vam,  Oasheoky 
4  id.,  496 ;  MoMaJum  v.  N.  Y.  C.  B.  B.  Co.,  20  N.  Y.,  463, 
469 ;  Jf&wUn  v.  I^oUj  49  id.,  661.) 

Oahome  E,  Bright  for  the  respondent.  Plaintiff  was  enti- 
tled to  recover  interest.  (  Vam,  Benssdaer  v.  Jewett,  2  N.  Y., 
135 ;  AcUmia  v.  Ft  Plam,  Bk,,  86  id.,  261 ;  lAmngston  v. 
MiUery  11  id.,  80 ;  Dam/i  v.  Fielder^  12  id.,  40  ;  B.  amd  H. 
T.  Co.  V.  City  of  Buffalo^  58  id.,  639 ;  Haoer  v.  Eeath,  6 
T.  &  C,  488 ;  McMahon  v.  N.  J.  amd  E.  B.  B.  Co.,  20 
N.  Y.,  469.) 
« 

Eabl,  J.  This  is  an  action  by  the  plaintiff  to  recover  for 
his  services  rendered  to  the  defendant  in  New  York  and 
Florida  in  and  about  the  collection  of  certain  demands  and  in 
the  attempt  to  adjust  certain  complicated  business  matters  of 
the  defendant.  The  parties  were  sworn  and  differed  widely 
in  their  evidence  as  to  the  arrangement  between  them.  It  is 
quite  uncertain  what  the  arrangement  was,  but  the  referee 
SiCKBi^— Vol.  XXIL       8 
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having  found  it  to  be,  as  claimed  by  the  plaintiff,  upon  sufficient 
evidence,  and  his  finding  having  been  affirmed  at  General 
Term,  we  must  take  the  facts  to  be  as  found  by  him.  It  only 
remains,  therefore,  for  us  to  consider  certain  exceptions  taken 
to  the  rulings  of  the  referee  during  the  progress  of  the  trial. 

The  opinion  of  the  plaintiff  and  his  witnesses  as  to  the  value 
of  his  services  were  properly  received.  Witnesses  may  give 
opinions  as  to  the  value  of  services  of  which  they  had  peculiar 
knowledge,  which  a  jury  is  not  supposed  to  possess.  They 
may  base  their  opinions  upon  what  they  know  of  the  services 
rendered,  or  upon  a  hypothetical  case,  including  some  or  all 
the  facts  proven  and  the  jury  will  determine  from  the  skill 
of  the  witnesses  and  all  the  other  circumstances  the  weight 
to  be  given  to  the  opinions.  {Lamoure  v.  Carylj  4  Denio, 
370 ;  Scott  V.  Lilienthal^  9  Bos.,  225 ;  Jackson  v.  N,  Y,  C. 
B.  R.  Co.,  2  K  Y.  S.  0.  [T.  &  C],  653.)  As  to  the  plain- 
tiff he  knew  all  about  the  services  he  rendered  and  he  had 
some  general  knowledge  of  the  value  of  such  services. 
I  can  conceive  of  no  case  where  one  has  himself  rendered  a 
service  to  another,  when  he  will  not  be  competent  to  give  evi- 
dence of  its  value.  Knowing  the  precise  nature  of  the  ser- 
vice rendered,  he  must  have  some  knowledge  of  its  value, 
and  he  is  thus  competent  to  give  his  opinion.  It  may  not  be 
worth  much.  Its  weight,  however,  is  for  the  jury.  The  other 
witnesses  were  well  acquainted  with  the  plaintiff,  and  his 
business  capacity,  and  had  some  general  knowledge  of  the 
value  of  such  services  as  he  rendered.  Their  business  had  been 
such  as  to  make  them  acquainted  with  the  prices  paid  for 
such  services,  and  their  opinions  were  based  upon  a  hypothetical 
case  stated  to  them,  and  were  properly  received. 

The  referee  found  the  balance  due  the  plaintiff  at  the  time 
he  left  defendant's  service  and  demanded  his  pay,  and  then  on 
that  balance  allowed  interest  from  that  time  to  the  date  of  his 
report.  This  allowance  of  interest  is  now  complained  of  bb 
error.  The  account  for  services  was  not  liquidated,  and  as  to 
the  balance  recovered,  the  allowance  was  based  upon  a  quami/am 
ineruit.    Upon  the  facts  of  this  case,  the  plaintiff  was  entitled  to 
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recover  interest  at  least  from  the  commencement  of  the  action. 
{McColhtm  V.  Seward,  62  N.  Y.,  316.)  And  as  the  action 
was  commenced  in  about  one  month  after  the  date  taken  by 
the  referee,  the  error,  if  any,  in  the  allowance  of  interest,  is 
not  sufficiently  substantial  to  call  for  any  correction  here, 
particularly  in  the  absence  of  any  specific  exception  pointing 
out  the  trifling  reduction  required. 

We  have  carefully  examined  all  the  other  allegations  of 
error  and  find  none  of  them  well  taken. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  John  Miller,  Eespondent,  v,  OANSiNa 
E.  Griswold,  Commissioner,  etc.,  Appellant. 

Under  the  proTisions  of  the  Revised  Statutes  providing  for  the  laying  out 
of  new  roads,  and  the  discontinuing  of  old  ones(l  R  S.,  608,  etseq.), 
where  a  new  road  has  been  regularly  laid  outfit  cannot  he  discontinued 
as  an  old  one,  before  it  has  been  opened  and  used,  and  when  there  has 
been  no  change  of  circumstances,  removing  the  occasion  for  it  and  ren- 
dering it  unnecessary. 

The  language  of  the  statute  (1  R.  B.,  517,  %  81),  authorizing  the  discontinu- 
ance of  an  old  road  where  it  has  "become  useless  and  unnecessary," 
implies  a  road  for  a  time  opened,  but  by  a  change  of  circumstances 
losing  its  usefulness;  not  a  uselessness  existing  at  the  time  it  was  laid  out 

As  to  the  necessity  of  the  road  at  that  time,  the  finding  of  the  jury  of  free* 
holders  in  proceedings  to  lay  it  out  is  conclusive  unless  appealed  from. 

Clark  V.  Cdmmuikmen  (1  T.  &C.,  198)  distinguished. 

(Submitted  September  18,  1876  ;  decided  September  26,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Conrt,  in  the  fonrth  judicial  department,  affirming  an  order 
of  Special  Term,  directing  the  issuing  of  a  writ  of  peremp- 
tory mandamus  commanding  defendant,  as  commissioner  of 
highways,  of  the  town  of  Sheridan,  Chautauqua  county,  to 
open  and  work  a  highway  previously  laid  out  by  the  commis- 
sioner of  highways  of  said  town. 
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It  appeared  that  on  June  25^  1870,  an  order  was  regolarlj 
made  and  filed  by  William  D.  Strong,  the  then  commissioner 
of  said  town,  laying  oat  said  highway.  Commissioners  were 
appointed,  and  the  damages  dnly  assessed.  "No  appeal  was 
taken  from  the  order  or  the  assessment.  The  highway  was 
not  opened  or  worked,  and  on  Jnly  6, 1870,  defendant,  npon 
the  certificate  of  twelve  freeholders  that  said  highway  was 
nnneeessary  and  useless,  made  and  filed  an  order  discontinuing 
it,  and  thereupon  refused  to  open  and  work  it. 

G.  D.  Mv/rTay  ior  the  appellant.  The  highway  having  been 
legally  discontinued  it  was  error  to  allow  a  mandamus.  (2  R. 
S.  [5th  ed.],  394;  §§  69,  70 ;  id.,  403,  §§  120,  121,  122, 123  ; 
People  ex  rd.  Clark  v.  Commissioners  of  Reading^  1  T.  & 
C,  193.) 

J.  S.  HusseU  for  the  respondent.  The  preliminary  steps 
having  been  taken,  the  commissioner,  as  a  ministerial  officer, 
was  bound  to  open  and  work  the  highway.  (1  Stat,  at  Large, 
480,  §  96 ;  3  id.,  306,  §  13  ;  People  ex.  rel.  Shomt  v.  Oommis- 
eioners  of  Highways^  16  J.  E.,  60.)  The  granting  of  the 
mandamus  was  proper.  {People  ex  rel.  Doughty  v.  Jvdgea 
of  DutchesSj  20  Wend.,  668  ;  People  ex  rel.  Case  v.  CoUma 
Commissioner^  19  id.,  56 ;  McCuUough  v.  Mayor  of  Brodklyn^ 
eto.y  23  id.,  459.)  The  order  discontinuing  the  highway  having 
been  obtained  before  it  was  opened  and  worked  was  void. 
(§  18,  art.  4,  title  1,  chap.  16,  part  1  of  R.  S. ;  People  ex  rd. 
Lyn  V.  Pihe,  18  How.,  70 ;  2  T.  ife  0.,  852 ;  MiRer  v.  Owr- 
locky  8  Barb.,  157.) 

FoLOEB,  J.  The  Revised  Statutes  give  to  commissioners 
of  highways  the  power  to  lay  out  new  roads,  and  to  discon- 
tinue old  roads.  (1  R.  S.,  502,  §  2.)  They  prescribe  the  facts 
which  must  exist,  and  the  proceedings  which  must  be  taken, 
to  exercise  this  power.  (Id.  513,  §§  54,  55 ;  p.  517  §§  81, 82.) 
The  predecessor  of  the  appellant  lawfully  exercised  his  power, 
and  the  road  in  question  became  a  new  road  laid  out,  though 
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never  travelled  upon,  worked  or  opened  ;  for  the  Btatntee  dis- 
tingoish  between  a  road  laid  oat,  and  a  road  opened,  worked 
and  need.  (Id.,  p.  615,  §  64.)  The  appellant,  in  his  effort  to 
exercise  the  power  of  discontinuing  the  road,  was  regular  in 
all  the  steps  taken,  and  has  made  lawful  exercise  of  it,  if  this 
road  is,  within  the  meaning  of  the  statute,  an  old  road  become 
useless  and  unnecessary.  The  word  old,  as  used  in  these 
statutes,  is  not  necessarily  to  be  taken  as  meaning  long-exist- 
ing, ancient.  The  power  to  discontinue  roads  is  given,  not 
because  they  have  been  for  a  long  time  open  to  the  public, 
but  because,  after  having  been  some  time  open,  they  have 
become  useless  and  unnecessary.  (Id.,  p.  517,  §  81.)  The 
jury  called  to  consider  the  application  to  discontinue,  and 
sworn  to  examine  and  certify  in  regard  to  the  propriety  of  the 
discontinuance  (id.),  are  only  to  find  and  certify  that  the  road 
is  useless  and  unnecessary,  not  that  it  is  old.  (Id.,  §  82.)  The 
words,  a  new  road,  in  the  statutes,  mean  a  road  newly  laid  out 
where  one  was  not ;  and  the  words,  an  old  road,  are  the  opposite 
thereto,  and  mean  one  laid  out  and  used,  whether  long  ago  or 
of  more  recent  date. 

And  the  whole  policy  of  the  statutes,  as  shown  by  all 
their  provisions,  does  caU  for  some  length  of  existence 
of  a  road,  before  it  can  be  discontinued  as  an  old  road.  The 
scheme  of  the  statutes  requires  the  certificate  of  twelve  free- 
holders, given  on  oath,  of  the  necessity  and  propriety  of  the 
road  applied  for,  before  it  can  be  laid  out.  That  scheme 
looks  upon  the  finding  of  that  jury  as  final  for  the  time, 
and  until  the  road  has  been  opened  and  used,  and  experiment 
made  of  its  use  and  the  need  for  it,  or  until  some  change  in 
the  circumstances  which  induced  the  action  of  the  first  jury; 
unless  an  appeal  is  taken  therefrom.  It  does  not  contemplate 
a  submission  thereto  without  appeal,  and  before  any  change  in 
the  facts,  an  immediate  calling  of  other  twelve  freeholders 
under  the  form  of  a  discontinuance  of  an  old  road,  to  again 
examine  as  to  the  original  necessity  and  use  of  the  road,  haply 
with  a  different  conclusion.  It  provides  for  an  appeal  (id.,  p. 
518,  §  83,  Laws  of  1847,  chap.  466,  §  8,  p.  584),  and  it  makes 
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the  dedsion  upon  tliat  appeal  concliifiiYe  (1  R.  8.,  p.  519,  §  89), 
and  declares  that  it  shall  remain  unaltered  for  a  space  of  four 
years.  (Laws  of  1847,  attpray  §  9.)  Manifestly  it  looks  to 
stability  in  the  determination  of  highway  commissioners  in 
the  laying  out  of  roads,  and  does  not  permit  vacillation,  and 
capricious  or  wiUal  change  therein  annually.  Again,  the  old 
road  may  be  discontinued  when  it  becomes  useless  and 
unnecessary.  This  language  implies  a  road  for  a  time  open 
to  the  public  for  its  use,  but  by  change  of  circimistances,  and 
of  local  needs  and  habits  of  trade  and  intercourse,  losing  use- 
fulness. It  does  not  mean  a  uselessness  existing  at  the  lay- 
ins  out  of  it.  That  has  been  passed  upon  by  a  jury,  and  the 
™l  for  it  found.  The  same  question  Lot  to  l^Tonce  sub- 
mitted  to  another  jury ;  ordinarily  the  road  must  be  opened, 
and  time  must  elapse  to  prove  its  use  or  the  contrary.  We 
cannot  but  regard  the  action  of  the  appellant  and  the  appli- 
cants to  him,  as  an  attempt  to  reverse  the  determination  of 
the  former  commissioner,  rather  than  as  a  movement  in  good 
faith  to  discontinue  an  old  road,  on  account  of  it  having 
become  useless  and  unnecessary.  That  action  was  not  based 
upon  a  change  from  the  circumstances  in  which  the  road  was 
laid  out; but  upon  the  very  same  facts  as  then  existed,  they 
asked  and  obtained  from  another  jury  a  different  certificate 
thereupon.  We  do  not  think  that  this  is  what  the  statute 
contemplated. 

The  case  of  Clark  v.  The  Commimoners  (1  Sup.  Ct.  [T.  &  C], 
193),  cited  by  appellant,  is  not  necessarily  in  conflict  with  these 
views.  The  decision  is  there  put  upon  two  grounds ;  one  of 
which  is,  that  though  the  road  was  never  opened,  it  was  liable  to 
discontinuance,  for  the  reason  that  by  the  opening  of  another 
road,  the  occasion  for  it  had  ceased ;  not  that  the  occasion  for 
it  had  never  existed.  We  are  not,  therefore,  called  upon  to 
say  whether  or  not  we  disapprove  of  that  case. 

The  appellant  seems  to  rely  upon  sections  54,  55,  1  Revised 
Statutes,  page  513,  and  if  we  understand  him  aright,  he  contends 
that  any  road,  old  or  new,  may  be  discontinued  by  the  commis- 
sioner of  highways,  on  the  application  of  a  person  liable  to  he 
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assessed  for  highway  labor,  and  that  relief  from  the  order  of  dis- 
continuance may  be  had,  only  by  appeal  therefrom.  It  is  not 
needed  that  we  decide  whether  snch  is  the  effect  of  those  sec- 
tions. The  a'ppellant  did  not  proceed  nnder  them  alone,  but 
nnder  section  81  {mprd)^  which  we  have  commented  npon. 
The  fact  that  the  relator  took  an  appeal  from  the  order  of  the 
appellant  is  not  materiaL  The  order  was  void,  for  the  reason 
that  the  appellant  had  not  jurisdiction  to  make  it;  hence 
neither  it  nor  the  appeal  from  it  stands  in  the  way  of  this 
proceeding. 

The  order  appealed  from  should  be  affirmed. 

All  concur,  except  Chuboh,  Oh.  J.,  not  voting ;  Kapallo, 
J.,  absent. 

Order  affirmed. 


William  Q-.  Aokebman,  Appellant,  v.  Ohables  E.  Gobton,       ^ 

Sespondent.  jiS  ^ 

rw  "Si 

H.  devised  certain  real  estate  to  his  wife  "  to  be  used  aad  enjoyed  by  her        |U7  sm 
daring  her  natural  life,  and  from  and  immediately  after  her  decease  — 

*  *  *  to  be  divided  equally  among  "  his  children.  By  a  codicil  he 
authorized  his  wife  to  sell  and  convey  his  real  estate,  subject,  however, 
to  the  approval  of  aU  his  heirs  surviving  at  the  time  of  such  sale.  After 
the  death  of  H.,  the  widow,  with  the  consent  of  the  surviving  heirs, 
sold  and  conveyed  said  real  estate,  but,  prior  thereto,  two  judgments 
had  been  recovered  and  docketed  against  A.,  one  of  the  children. 
Upon  a  case  submitted  to  determine  the  validity  of  the  title  so  conveyed, 
hM,  that  upon  the  death  of  H.  his  children  took  a  vested  remainder 
in  the  lands  so  devised,  subject  to  be  defeated  by  a  sale  under  the  power 
given  to  the  widow;  that  such  power  did  not  enlarge  the  widow's 
estate  into  a  fee,  nor  was  it  the  testator's  intention  to  give  to  her.  the 
whole  proceeds  in  case  of  sale;  but  that  the  parties  should  take  the  same 
interest  therein  as  they  had  in  the  lands,  she  to  have  the  income, 
and  upon  her  death  the  principal  to  go  to  the  children;  that  the  judg- 
ments against  A.  became  liens  upon  his  interest,  subject,  however,  to 
the  power  of  sale;  and  that  a  b<mafidB  sale  gave  to  the  purchaser  a  good 
title,  free  from  such  liens,  they  being  transferred  from  the  lands,  and 
attaching  to  the  interest  of  A  in  the  proceeds. 

Aektrman  v.  Hcyt  (6  Hun  [Mem.],  801)  reversed. 

(Argued  September  18,  1876;  decided  September  20,  1870). 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  Second  Judicial  Department  in  favor 
of  defendant,  entered  upon  a  case  submitted  under  section 
372  of  the  Code. 

Belding  Hoyt,  late  of  Yonkers,  Westchester  county,  died 
June  21,  1874,  leaving  a  will  and  codicil.  The  will,  after 
certain  bequests,  contained  these  clauses : 

'^  Third.  I  give  and  devise  all  the  rest,  residue  and  remainder 
of  my  real  and  personal  estate  to  my  beloved  wife,  Bebecca,  to 
be  used  and  enjoyed  by  her  during  the  term  of  her  natural 
life,  and  from  and  immediately  after  her  decease,  I  give  and 
devise  the  same  as  follows :  To  my  daughter,  Emeline  Adelia, 
the  homestead  property,  that  is  to  say,  the  dwelling-house  in 
which  I  now  reside,  together  with  all  that  piece  or  parcel  of 
land  upon  which  the  said  dwelling  stands,  bounded  on  the 
north  by  land  of  N"oah  B.  Hoyt,  on  the  east  by  the  stone 
fence  as  it  now  stands,  on  the  south  by  land  of  Anson  B. 
Hoyt,  and  on  the  west  by  the  Albany  post-road,  or  Broadway, 
to  be  used  and  enjoyed  by  her  during  the  term  of  her  natural 
life,  and  from  and  immediately  after  her  decease  to  be  divided 
exjually  among  my  children,  Anson  B.  Hoyt,  N"oah  B.  Hoyt 
and  George  W.  Hoyt,  share  and  share  alike,  and,  also,  I  give 
and  bequeath  to  my  said  daughter,  Emeline  Adelia,  all  of  my 
household  furniture.  And  the  rest,  residue  and  remainder  of 
my  real  and  personal  estate  shall  be  divided  equally  among 
my  children,  Anson  B.  Hoyt,  Npah  B.  Hoyt,  George  W. 
Hoyt,  and  Emeline  Adelia,  share  and  share  alike.  In  case  of 
*the  death  of  any  or  either  of  my  said  children,  Anson  B., 
Noah  B.,  George  W.,  or  Emeline  Adelia,  before  having 
received  the  property  to  which,  by  the  provisions  of  this  will, 
they  would  have  been  entitled,  without  leaving  issue,  him,  her 
or  them,  surviving,  then  the  said  portion  or  portions  shall  be 
divided  equally  among  the  survivors  of  him,  her  or  them, 
share  and  share  alike.  And  if  any  or  either  of  my  said 
children  should  die,  as  aforesaid,  leaving  lawful  issue,  him, 
her  or  them,  surviving,  then  the  children  of  him,  her  or  them 
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shall  be  entitled  to  receive  the  parent's  share,  and  the  same 
shall  be  divided  equally  among  them." 

The  material  portion  of  the  codicil  was  as  follows : 
"  I  do,  by  this,  my  writing,  which  I  hereby  declare  to  be  a 
codicil  to  my  said  la^  will  and  testament,  and  to  be  taken  as 
a  part  thereof,  order  and  declare  that  my  will  is,  that  my  said 
wife,  Bebecca,  may,  at  any  time  during  her  lifetime,  seU  and 
dispose  of  any  or  aU  of  my  real  estate,  giving  and  granting 
unto  my  said  wife  full  power  and  authority  to  execute  and 
deliver  to  the  purchaser  or  purchasers  thereof  the  proper 
instruments  in  writing  for  the  conveyance  of  the  same  in  law. 
Provided,  nevertheless,  and  upon  the  express  condition  that 
such  sale  or  sales  shall  be  subject  to  the  approval  of  each  and 
every  of  the  heirs  of  my  said  estate,  surviving  at  the  time  of 
such  sale  or  sales  as  aforesaid." 

In  January,  1876,  the  widow,  with  the  consent  of  all  the 
heirs  then  surviving,  who  joined  in  the  conveyance,  sold  and 
conveyed  certain  of  the  real  estate  of  which  said  testator  died 
seized,  to  Adelia  Emeline  Hoyt,  who,  in  March,  1875,  con- 
veyed the  same  to  plaintiff.  After  the  death  of  said  testator 
and  prior  to  the  conveyance  by  his  widow,  two  judgments 
were  recovered  and  docketed  in  Westchester  county  against 
Anson  B.  Hoyt,  one  of  the  testator's  children.  In  September, 
1875,  plaintiff  contracted  to  seU  a  portion  of  the  lands  so  con- 
veyed to  him  to  defendant,  who  refused  to  pay  the  purchase- 
money  and  take  a  conveyance,  alleging  that  plaintiff's  title  was 
defective. 

Ralph  E.  Prime  for  the  appellant.  The  judgment  debtor, 
Hoyt,  never  had  any  interest  whatever  in  the  land  upon  which 
the  lien  of  a  judgment  could  attach.  (1  R.  S.,  *735,  §  107 ; 
*786,  §  112;  *729,  §  59;  *732,  §§  77,  79;  *733,  §  85; 
BloffuJiwrd  V.  Blancha/rdj  4  Hun,  287,  291.)  The  devise  to 
the  widow  was  a  power  in  trust,  and  did  not  convey  to  her  a 
fee.  (§  81  [101],  24  [5th  ed.],  R.  S.)  The  estate  of  Anson 
B.  Hoyt  was  a  vested  future  estate,  and  as  such  could  be  sold 
on  execution.  {Shenden  v.  Houae^  4  Keyes,  569 ;  Jackson  v. 
SiCKELS— Vol.  XXII.        9 
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MiddUtm,  25  Barb.,  9 ;  3  E.  S.  [5th  ed.],  13.)  The  judg- 
ment against  Hojt  was  a  lien  npon  the  property  in  question. 
(Code,  §  282;  §  84,  p.  22  [5th  ed.],  R  S.) 

Matt,  H.  EUia  for  the  respondent. 

Andrews,  J.  The  children  of  Belding  Hoyt,  upon  his 
death,  took  under  his  will  a  vested  estate  in  remainder  in  the 
lands  devised  to  his  wife  for  her  life.  The  words  ^^  from  and 
immediately  after  her  death,"  did  not  operate  to  postpone  the 
vesting  of  the  remainder  in  the  children  until  the  death  of 
the  life  tenant,  but  by  well  settled  construction  denoted  simply 
the  period  when  they  would  become  entitled  to  the  estate  in 
possession.  {Limng^ton  v.  Oreene^  52  N.  Y.,  118 ;  Taggart  v. 
Mv/rrayy  53  id.,  233.)  But  the  estate  of  the  remaindermen 
was  liable  to  be  divested  by  a  sale  of  the  land  by  the  widow 
under  the  power  given  by  the  will.  The  claim  that  the  power 
given  to  the  life  tenant  to  dispose  of  the  fee,  enlarged  her 
estate  to  a  fee  is  not  well  founded.  (1  B.  S.,  732,  §  81.)  The 
power  of  disposition  was  not  absolute.  It  was  given  on  con- 
dition that  it  should  not  be  exercised  without  the  approval 
of  the  testator's  heirs,  surviving  when  the  sale  was  made. 
The  object  of  the  power  seems  to  have  been  to  enable  the 
widow,  with  the  consent  of  the  children  to  convert  the  real 
estate  into  money,  so  as  to  give  her  the  income  for  her  support 
instead  of  the  rents  and  profits  of  the  land.  The  power  was 
not  a  beneficial  one  within  the  definition  of  the  statute.  (1 K.  S., 
732,  §  79.)  It  was  not  the  intention  of  the  testator  to  give  the 
widow  the  whole  proceeds  of  the  land  in  case  of  sale.  The 
express  gift  of  the  remainder  to  the  children,  and  the  provison 
that  the  land  should  not  be  sold  without  their  consent  is  incon- 
sistent with  such  a  construction  of  the  will.  In  case  of  a  sale 
under  the  power,  the  tenant  for  life,  and  the  devisees  in 
remainder  would  take  the  same  interest  in  the  proceeds  as 
they  had  in  the  land ;  the  income  would  belong  to  the  widow 
for  life,  and  the  principal  after  her  death  to  the  children. 
The  judgments  against  Anson  B.  Hoyt  one  of  the  sons  of  the 
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testator,  obtained  before  a  sale  had  been  made  under  the  power, 
became  a  lien  on  his  interest  in  remainder  in  the  lands  of  the 
testator.  But  this  did  not  prevent  the  power  from  being 
thereafter  exercised.  The  right  of  the  judgment  creditors 
was  subject  to  it,  and  a  hana  fide  sale  of  the  land,  made  in 
pursuance  of  the  power,  would  pve  to  the  purchaser  a  good 
title,  free  from  the  lien  of  the  judgments.  The  lien  of  the 
judgment  creditors  in  case  of  sale  would  be  transferred  from 
the  land  and  attach  to  the  interest  of  the  judgment  debtor  in 
the  proceeds. 

The  will  of  the  testator  is  to  be  observed,  and  his  purpose 
ought  not  to  be  defeated,  as  it  would  be  if  it  should  be  held 
that  the  land  could  not  be  sold  under  the  power,  or  if  sold, 
that  the  sale  should  be  subject  to  the  hen  of  the  judgments. 

We  are  of  opinion  that  upon  the  facts  stated  in  the  case, 
the  plaintiff  has  a  good  title  to  the  land  embraced  in  the  con- 
tract, and  that  the  defendant  should  be  decreed  specifically 
to  perform  it. 

The  judgment  of  the  General  Term  should  be  reversed, 
and  judgment  ordered  in  conformity  with  this  opinion. 

AH  concur ;  Bapallo,  J.,  absent. 

Judgment  reversed,  and  judgment  accordingly 


Gbobgb  H.  Woosteb,  Eespondent,  v.  Bussell  Saqb, 


67      67 

116    141 


Appellant.  {IS  !li 


Plaintiff  purchased  of  defendant  certain  railroad  bonds,  with  the  option 
of  returning  if  he  became  sick  of  them,  in  which  case  defendant  agreed 
to  repay  the  purchase-money.  Plaintiff  sold  the  bonds  to  others,  for 
whom,  as  the  evidence  tended  to  show,  he  made  the  investment,  giving 
them  the  same  option;  tliis  they  exercised,  and  plaintiff  received  back 
the  bonds,  tendered  them  back  to  defendant  and  demanded  the  purdiase- 
money,  wMch  defendant  refused  to  repay.  In  an  action  to  recover  the 
same,  hM,  that  the  transfer  by  plaintiff  did  not  impair  his  right  to 
return  the  bonds. 

Plaintiff  did  not  offer  to  return  the  bonds  until  about  three  years  after 
his  purchase.    Plaintiff  gave  some  evidence  tending  to  show  that  the 
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delay  was  at  the  request  of  defendant;  the  latter,  at  the  close  of  plain* 
tiff's  evidence,  moved  for  a  nonsuit  on  the  ground,  among  other 
things,  that  the  agreement  was  within  the  statute  of  frauds,  which 
was  denied.  The  question  of  time  was  not  afterwards  presented, 
nor  was  there  any  request  to  present  it  to  the  jury.  HM,  that  the 
nonsuit  was  properly  denied;  that  under  all  the  circumstances,  as 
developed,  the  case  did  not  show  conclusively,  as  matter  of  law,  that 
the  delay  was  unreasonable;  and  if  it  did  the  point  was  not  available,  as 
there  was  no  exception  presenting  it. 

Also  hM,  that  the  receipt  by  defendant  of  the  amount  of  two  coupons 
upon  the  bonds  did  not  affect  his  right  of  recovery,  he  accounting  for 
the  amount  received. 

Bvidence  as  to  the  amount  of  damages  is  not  necessary  in  such  an  action. 

(Argued  September  18,  1876;  decided  October  8,  1876). 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  modifying 
and  affirming  as  modified  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict.    (Reported  below,  6  Hun,  285.) 

This  action  was  brought  to  recover  back  the  purchase-price 
paid  for  two  railroad  bonds. 

In  March,  18Y0,  plaintiff  purchased  of  defendant  two 
coupon  bonds  of  the  Des  Moines  VaUey  Railroad  Company, 
each  for  $1,000,  for  $1,800.  Plaintiff  testified  that  the  agree- 
ment was  that  if  at  any  time  he  "  became  sick  "  of  the  bonds 
defendant  would  take  them  back,  refunding  the  purchafie- 
price,  also  that  he  informed  defendant  that  he  had  an  order 
from  two  lady  friends  for  bonds.  Plaintiff,  soon  after  the 
purchase,  sold  the  bonds  to  two  ladies,  one  to  each,  stating  to 
them  defendant's  representations,  and  gave  them  the  same 
option  as  to  returning.  A  payment  of  interest  on  the  bonds 
not  having  been  made  when  due,  plaintiff  expressed  dissatis- 
faction and  a  desire  to  return  the  bonds.  Defendant  asserted 
they  were  all  right  and  requested  plaintiff  to  hold  on.  The  pur- 
chasers of  the  bonds  from  plaintiff  returned  them  to  him.  He 
received  them  back.  Some  three  years  after  his  purchase  he  pre- 
sented them  to  defendant  and  demanded  back  the  purchase- 
price.  Defendant  refused  to  receive  the  bonds  and  to  refund  the 
purchase-money.    They  were  produced  and  offered  to  be  sur- 
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rendered  on  the  trial.     Two  of  the  coupons  upon  each  of  the 
bonds  had  been  removed  after  plaintiff's  purchase. 

At  the  close  of  plaintiff's  evidence,  defendant's  counsel  moved 
for  a  nonsuit,  on  the  grounds  that  no  damage  was  alleged  or 
proved,  also  that  the  contract  was  within  the  statute  of  frauds, 
and  no  written  evidence  thereof  was  produced.  The  motion  was 
denied  and  said  counsel  duly  excepted.  At  the  close  of  the  case 
said  counsel  moved  for  a  dismissal  of  the  complaint  on  the  same 
grounds,  also  on  the  grounds  that  the  evidence  was  that  plain- 
tiff did  not  return  the  bonds  when  he  got  sick  of  them,  and 
that  he  abandoned  the  contract  when  he  parted  with  the  bonds 
to  others.  This  motion  was  denied,  and  defendant's  counsel 
duly  excepted.    Said  counsel  requested  the  court  to  charge : 

1.  That  if  the  jury  believe  that  the  plaintiff  originally 
bought  the  bonds  for  investment  for  himself  and  subsequently 
desired  or  determined  to  part  with  them,  it  was  his  duty  to 
offer  them  to  the  defendant  before  offering  them  to  any  other 
person. 

2.  That  if  the  jury  believe  that  the  plaintiff  originally 
bought  the  bonds  for  investment  for  himself,  and  afterwards 
became  sick  of  them,  and  instead  of  offering  them  to  the 
defendant,  sold  and  delivered  them  to  other  persons,  he  by 
such  sale  and  delivery  waived  the  benefit  of  the  defendant's 
alleged  contract. 

3.  That  at  the  utmost  the  plaintiff,  under  the  evidence,  is 
entitled  to  only  nominal  damages. 

The  court  declined  so  to  charge,  and  defendant's  counsel 
excepted. 

The  court  charged  in  substance,  among  other  things,  that  if 
the  agreement  was  as  testified  to  by  plaintiff,  defendant  was 
bound  to  take  them  back,  and  to  pay  back  the  purchase-money, 
whether  the  bonds  were  good  or  bad,  whether  they  rose  or 
fell  in  the  market ;  also,  that  the  transaction  with  the  ladies 
did  not  affect  his  right  to  return,  and  had  no  materiality 
except  to  aid  in  determining  the  truth  as  to  the  original  con- 
tract, and  that  if  they  found  for  the  plaintiff  he  was  entitled 
to  the  amount  of  the  purchase-price,  with  interest,  to  all 
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which  defendant's  connfiel  duly  excepted.  The  Gleneral  Term 
modified  the  jndgment  bj  dedncting  therefrom  the  amount 
of  the  conpons  taken  from  the  bonds,  with  interest. 

0.  2f,  Da  Co9ta  for  the  appellant.  The  sale,  by  plaintiff, 
made  his  title  absolute,  and  pnt  an  end  to  his  option.  {Charter 
T.  Stevens^  3  Den.,  38.)  The  pnrchase-monej  paid  by  the 
vendee  is  not  the  measure  of  damages.  (OHes  v.  Bradley y 
2  J.  Cas.,  253.)  No  basis  was  fnmi^ed  for  awarding  more 
than  nominal  damages.  {Potter  v.  Le  Roy^  30  N.  Y.,  549, 
556 ;  Dustam  v.  McAndrew^  44  id.,  98.) 

De  Witt  Stafford  for  the  respondent.  Plaintiff  had  a 
right,  by  the  contract,  to  return  the  bonds.  (Chitty  on  Cont., 
[new  ed.],  650,  note  J.;  Story  on  Cont.  [5th  ed.],  805,  § 
1091 ;  Story  on  Sales  [2d  ed.],  433 ;  Eno  v.  Woodward,  4 
Oomst.,  249 ;  Bridqford  v.  OroJcer,  60  N.  T.,  627 ;  Dustan  v. 
McAndrew,  44  id.,  72 ;  Bevnewt  v.  Smith,  15  Wend.,  453 ; 
Shannon  v.  Comstock,  21  id.,  460 ;  Slade  v.  Morley,  4  Coke, 
92  I. ;  Orr  v.  Bigdow,  14  K  Y.,  556  ;  BurreU  v.  RoU,  40 
id.,  496 ;  George  v.  Brader,  70  Penn.  St.,  56 ;  Giles  v.  Brad- 
ley,  2  J.  Ch.,  253.)  Plaintiff's  transactions  with  the  persons 
to  whom  he  sold  the  bonds  were  not  material.  {Oatman  v. 
Taylor,  29  N.  Y.,  649,  663;  Malony  v.  Hara^,  12  Abb. 
[N.  S.],  289 ;  Brovm  v.  Bowen,  30  K  Y.,  541 ;  Plumb  v.  Cat. 
Co.  Mut.  Ins.  Co.,  18  id.,  392 ;  Hutohins  v.  Beihard,  34 
id.,  24.) 

Per  Curiam.  This  action  was  brought  to  recover  back 
the  purchase-price  of  two  railroad  bonds  at  $1,800,  which 
were  purchased  upon  certain  representations  and  with  the 
option  to  return  if  the  purchaser  became  sick  of  them,  in 
which  case  the  defendant  was  to  repay  the  purchase-money. 

The  plaintiff,  soon  after  the  purchase,  sold  them  to  two 
ladies,  one  to  each,  and  the  evidence  tends  to  show  that  he 
made  the  investment  for  them.  When  he  sold  them  he  stated 
to  the  ladies  the  representations  of  the  defendant,  and  gave 
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them,  the  same  option,  which  they  exercised,  after  which  the 
plaintiff  offered  to  return  the  bonds.  The  court  charged  that 
the  transaction  with  the  ladies  did  not  impair  the  right  of 
the  plaintiff  to  return  the  bonds,  which  is  strenuously  insisted 
to  be  error.  We  have  carefully  examined  the  elaborate  brief 
of  the  learned  counsel  for  the  defendant  upon  this  point  and 
the  authorities  cited  by  him,  and  feel  constrained  to  disagree 
with  him-  and  concur  with  the  General  Term  aflSirming  the 
decision  at  Circuit.  If  the  sale  had  been  absolute  the  plaintiff 
might  be  deemed  to  have  exercised  his  option  not  to  return 
the  property  upon  the  ground  that  the  act  was  inconsistent 
with  the  continuance  of  the  option.  But  the  sale  was  not 
absolute.  The  same  right  was  expressly  reserved  and  con- 
tinued. There  is  some  force  in  the  argument  that  the  defend- 
ant's agreement  to  receive  back  the  bonds  and  return  the 
purchase-money  was  limited  to  the  contingency  only  of  the 
plaintiff's  becoming  "sick"  of  the  bonds,  and  not  of  third 
persons  who  might  purchase  from  him.  But  there  was  no 
restriction  in  the  agreement.  It  was  not  made  material  how 
or  for  what  reason  the  plaintiff  became  dissatisfied,  or  by  what 
influences.'  He  may  have  acted  upon  the  advice  of  a  friend 
or  submitted  to  the  opinion  of  a  third  person.  His  dissatisfac- 
tion, however  produced,  gave  him  the  unqualified  right  to 
return.  The  defendant  had  no  election  to  exercise,  and  was 
not  injured  in  a  legal  sense  by  the  transaction  with  the  ladies. 
When  the  plaintiff  offered  to  return  the  bonds,  he  was  dissat- 
isfied with  them.  He  had  this  option,  and  the  transaction 
with  the  ladies  was  not  an  act  inconsistent  with  the  exercise 
of  this  right.  He  did  not,  by  that  transaction,  place  it  beyond 
his  power  to  return  them,  as  such  a  return  was  contemplated 
by  the  terms  of  the  transaction  itself.  We  have  not  been 
referred  to  any  authority  adverse  to  these  views. 

We  concur,  also,  with  the  court  below,  that  the  question  of 
time  was  not  distinctly  presented  except  on  a  motion  for  non- 
suit. The  nonsuit  was  properly  denied  on  that  ground, 
because  there  was  evidence  tending  to  show  that  the  delay 
was  at  the  request  of  the  defendant,  and  the  case  does  not 
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show  that  the  point  was  afterwaixis  presented.  It  is  said  that 
other  propositions  charged  involved  the  question  of  time.  If 
this  is  true,  it  was  only  indirectly  and  inferentially.  The 
court  charged,  it  is  true,  that  if  the  contract  was  as  alleged 
the  plaintifE  was  entitled  to  recover,  but  this  proposition  was 
intended  only  to  decide  the  nature  and  legal  character  of  the 
agreement.  So  in  respect  to  the  charge  that  the  transaction 
with  the  ladies  was  immaterial.  This  was  only  deciding  that 
the  fact  of  such  a  sale  in  its  character  did  not  preclude  the 
plaintiflf  from  returning  the  bonds.  In  order  to  predicate 
error  the  point  in  controversy  should  be  distinctly  presented 
to  the  mind  of  the  judge  and  a  decision  made  thereon.  This 
was  not  done.  If  it  had  been  it  is  impossible  to  determine 
what  the  decision  would  have  been.  Nor  was  there  any 
request  to  submit  the  question  to  the  jury.  The  delay  was 
considerable  and  perhaps  unreasonable,  but  the  effect  of  the 
conversation  between  the  parties  soon  after  the  purchase  might 
be  regarded  as  an  excuse,  or  justification  for  not  returning 
the  bonds  earlier  and  if  a  question  had  been  made  the  fact 
whether  this  conversation  took  place,  might  and  probably 
would  have  been  submitted  to  the  jury.  It  is  ndt  allowable 
for  a  party  thus  to  lie  by  and  then  allege  error  upon  a  decis- 
ion not  necessarily  intended  to  involve  the  point.  Under  all 
the  circumstances  developed  on  the  trial  the  case  does  not 
show  conclusively  as  a  matter  of  law  that  the  time  was  unreason- 
able, and  if  it  did,  the  point  would  not  be  available  without 
an  exception. 

The  plaintiff  was  not  bound  to  prove  damages.  It  was  a 
part  of  the  agreement  that  the  defendant  would  refund  the 
money  paid  for  the  bonds,  and  the  authorities  are  quite  deci- 
sive, that  the  party  has  a  right  to  demand  the  consideration. 
It  may  be  that  when  the  seller  refuses  to  accept  a  return,  the 
purchaser  may  dispose  of  the  property  and  bring  his  action  for 
the  deficiency,  but  even  if  he  has  that  right  he  may  bring  the 
action  for  the  purchase-money  as  upon  a  rescission  of  a  con- 
tract. The  decision  in  2  Johnson's  Cases,  263,  was  to  this 
effect ;  and  the  observations  of  the  court  illustrating  the  point 
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decided  could  not  have  been  intended  to  lay  down  a  different 
doctrine.  The  receipt  of  the  amount  of  two  coupons  was, 
from  the  nature  of  the  property,  contemplated  by  the  parties 
and  was  properly  allowed  by  the  General  Term,  but  such 
receipt  would  not  affect  the  right  of  recovery.  Nor  was  the 
amount  the  plaintiff  sold  the  bonds  for,  or  that  he  paid  on 
receiving  them  back,  of  any  moment.  It  had  no  bearing  upon 
the  right  of  the  plaintiff  under  his  contract  with  the  defend- 
ant. He  was  obliged  to  account  for  the  amount  he  received 
on  the  coupons  as  for  the  contemplated  use  of  the  property, 
but  any  profit  in  the  transaction,  if  there  was  any,  stands  upon 
a  different  footing  and  cannot  be  regarded  as  any  part  of  the 
property  to  be  returned.     (70  Penn.,  56 ;  4:  Oomst.,  249.) 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


BoBEBT  H.  Fisher  et  al..  Appellants,  v.  The  Mayor,  Alder- 
men Ajny  Commonalty  op  the  Onr  of  New  York, 
Eespondents. 

Under  the  provisions  of  the  act  of  1813,  "  to  reduce  several  acts  relating 
particularly  to  the  city  of  New  York  to  one  act "  (§  88,  chap.  86,  Revised 
Laws  of  1818),  the  omission  of  the  city  corporation  to  pay  an  award 
for  land  taken  for  widening  a  street,  within  four  months  after  conflrma-   ^    ^ 

tion  of  the  report  of  the  conmiissioners  of  estimate  and  assessment,    

does  not  alone  give  a  right  of  action  for  its  recovery;  there  must  be  in 
addition  an  application  to  the  city  for  payment  after  the  expiration  of 
the  four  months,  by  the  party  entitled  thereto. 

The  statute  of  limitations,  therefore,  does  not  commence  to  run  against 
such  a  cause  of  action  until  application  is  so  madfe. 

Under  said  act,  until  the  confirmation  of  the  report  of  said  commissioners, 
no  lien  is  created  by  the  proceedings  upon  land  assessed. 

The  inability  to  find  an  order  of  confirmation  is  not  conclusive  evidence 
that  no  such  order  was  made.  It  is  competent  to  establish  it  by  other 
proof. 

It  ie&ms,  that  an  entry  made  by  the  corporation  attorney,  in  his  register,  of 
the  making  of  such  order  is,  after  his  death,  admissible  to  prove  that 
fact. 
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A  copy,  however,  of  an  entry  made  in  the  register  of  an  attorney,  whose 
death  is  not  proved,  is  not  competent. 

As  to  ah  assessment  made  under  said  act,  prior  to  the  Code,  a  presump- 
tion of  payment,  attached  after  twenty  years  from  the  entry  of  the 
order  of  confirmation,  which  presumption  can  only  be  rebutted  by  proof 
of  actual  payment  of  a  portion  thereof  within  twenty  years,  or  by  a 
written  acknowledgment  of  indebtedness  or  liability;  proof  that  the 
assessment  has  n^t,  in  fact,  been  paid  does  not  rebut  the  statutory 
presumption. 

Fuher  V.  The  Mayor,  etc.  (3  Hun  64)  reversed.  • 

(Argued  September  26,  1876;  decided  October  3,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury.     (Reported  below,  3  Hun,  64.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  upon  an  award  made  in  1860  for  lands  of  plaintiffs, 
taken  for  the  widening  of  Worth  street,  in  the  city  of  New 
York.  The  answer  set  up  the  statute  of  limitations,  and  also 
set  up  an  impaid  assessment  upon  the  premises,  to  the  amount 
of  the  balance  unpaid  of  the  award  imposed  upon  the  same 
lands  for  widening  Center  street.  Plaintiffs  replied,  among 
other  things,  denying  that  said  assessment  remained  due  and 
unpaid,  and  alleging  that  the  then  owner  of  the  premises  paid 
the  same,  but  that  it  was  illegally  assessed,  and  after  its  ille- 
gality was  discovered,  defendant  voluntarily  returned  and 
refunded  the  amount  so  paid. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

Philip  S.  Orooke  for  the  appellants.  Plaintiff's  claim  was 
not  barred  by  time.  (Laws  1860,  chap.  379  ;  Laws  1868,  p. 
2022 ;  47  N.  Y.,  519.)  The  assessment  of  1837  was  barred 
by  time.  (2  Greenl.  Ev.,  528 ;  1  id.,  39  ;  Dambman  v.  Schult- 
inffy  4  Hun,  50 ;  Bates  v.  RosencromSy  37  N".  Y.,  409  ;  Devlin 
V.  Beoinsy  22  How.  Pr.,  209.) 

D.  J.  Deem  for  the  respondent.  The  assessment  of  1837 
was  not  barred  by  time.     {Stewart  v.  Smithy  14  Abb.,  75 ; 
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Henderson  v.  Henderson^  3  Den.,  314 ;  Pattison  v.  Taylor^ 
8  Barb.y  260 ;  Mayor  v.  Colgate^  2  Kern.,  148, 157 ;  Heyer  v. 
iVwj^,  Y  Paige,  456 ;  Wilcox  v.  FUch,  20  J.  E.,  472.)  The 
action  was  barred  by  the  statute  of  limitations.  (Oode,  §  91 ; 
LoJce  V.  Trtisteea  of  Wmtfywrgh^  4  Den.,  620 ;  McOvllach  v. 
Mayor ^  etc.^  23  Wend.,  458 ;  Hichardson  v.  City  of  Brooklyn, 
34  Barb.,  670;  JSec^d  v.  City  of  BrooUyn,  31  id.,  142; 
Htmt  V.  Uiioay  8  N.  Y.,  442 ;  Btcck  v.  Zockport,  6  Lans.,  251.) 

Ain>BBW8,  J.  The  cause  of  action  to  recover  the  balance  of 
the  award  for  land  of  the  plaintiff 's  taken  for  the  widening  of 
Worth  street,  was  not  barred  by  the  statute.  The  report  of  the 
commissioners  of  estimate  and  assessment  was  confirmed  Sep- 
tember 27, 1860,  and  this  action  was  commenced  December  22, 
1869.  By  section  83  of  chapter  86  of  the  Laws  of  1813,  it  is 
made  the  duty  of  the  mayor,  aldermen  and  commonalty,  within 
four  calendar  months  after  the  confirmation  of  the  report  of  the 
commissioners,  to  pay  the  awards  made,  and  in  case  of  neglect 
or  default  of  payment  within  that  time,  it  is  declared  that 
the  "  respective  person  or  persons,  or  party  or  parties,  in  whose 
favor  the  same  shall  be  so  reported,  his,  her,  or  their  execu- 
tors, administrators  or  successors,  at  any  time  or  times,  after 
a/ppUcoMon  first  made  by  him,  her  or  them,  to  the  mayor, 
aldermen  and  commonalty,  in  conunon  council  convened,  for 
payment  thereof,  may  sue  for  and  recover  the  same  with  law- 
ful interest,  from  and  after  the  said  application  therefor." 

The  omission  of  the  mayor,  aldermen  and  commonalty  to 
pay  an  award  within  four  months  after  the  confirmation  of 
the  report,  does  not  alone  give  a  right  of  action  for  its  recovery. 
There  must,  in  addition,  have  been  an  application  to  the  city 
for  payment,  after  the  expiration  of  the  four  months,  by  the 
party  entitled,  before  the  right  of  action  accrues.  This  is  the 
plain  reading  of  the  statute,  and  the  object  of  the  provision 
requiring  application  for  payment  to  be  first  made  was  to 
afford  the  city  an  opportunity,  after  its  attention  had  by  a 
demand  been  particularly  called  to  the  subject,  to  pay  the 
award   without  being  subjected  to  the  costs  of  litigation. 
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The  demand  in  this  case  was  not  made  nntil  a  short  time  before 
the  commencement  of  the  action,  and  the  statute  of  limita- 
tions is  not  a  defence  to  the  plaintiff 's  claim. 

The  city,  in  addition  to  the  statute  of  limitations,  inter- 
posed as  a  defence  a  right  to  retain  the  impaid  balance  of 
the  award  to  satisfy  a  lien  alleged  to  exist  in  its  favor  upon 
the  same  land  for  an  assessment  made  in  1837  for  benefits 
in  the  matter  of  widening  and  extending  Center  street. 
It  was  shown  by  records  produced  from  the  files  of  the 
clerk's  ofBice  that  proceedings  were  instituted  in  1835  by  the 
mayor,  aldermen  and  commonalty  under  the  act  of  1813,  and 
other  statutes  on  the  same  subject,  to  widen  and  extend  Center 
street.  The  court,  upon  petition  duly  made,  appointed  commis- 
sioners of  estimate  and  assessment  who  took  the  steps  required 
by  the  act,  and  made  their  report  January  4, 1837,  in  which  they 
assessed  the  lands  of  James  Fisher  the  ancestor  of  the  plain- 
tiSsj  for  benefits  in  the  sum  of  $990,  these  being  the  same  lands 
subsequently  in  1860  taken  for  the  widening  of  Worth  street, 
and  in  respect  to  which  the  award  was  made,  upon  which  this 
action  is  brought.  But  no  order  of  the  court  confirming  the 
report  of  the  commissioners  of  estimate  and  assessment,  in 
the  matter  of  widening  Center  street,  was  produced,  and  it 
was  admitted  that  after  diligent  search  in  the  proper  clerk's 
office,  no  order  of  confirmation  could  be  found.  Until  con- 
firmation of  the  report  of  the  commissioners  of  estimate 
and  assessment,  no  lien  is  created  by  the  proceedings.  The 
act  provides  that  on  the  coming  in  of  the  report,  the  court 
shall  by  rule  or  order,  after  hearing  objections,  either  con- 
firm it  or  refer  it  back  to  the  same  commissioners  for  revisal 
and  correction,  or  to  new  commissioners  to  reconsider  the 
subject  matter  thereof,  and  on  the  coming  in  of  the  second  or 
other  subsequent  report,  may  refer  it  back  in  like  manner 
"  from  time  to  time  until  a  report  shall  be  made  and  returned 
in  the  premises,  which  the  said  court  shall  confirm,"  and  such 
report,  the  statute  declares  "  when  so  confirmed  shall  be  final 
and  conclusive  as  well  upon  the  mayor,  etc.,  as  upon  the 
owners,  lessees,  persons  and  parties  interested  in  and  entitled 
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to  the  lands,  etc.,  mentioned  in  the  report,  and  also  upon  all 
other  persons  whomsoever."    (§  178.) 

The  order  of  confirmation  is  the  final  and  decisive  proceed- 
ing. Until  that  is  made  the  rights  of  the  parties  are  not 
fixed;  the  title  of  the  owners  of  the  lands  taken  for  the 
improvement  is  not  divested,  and  no  charge  or  lien  is  created 
upon  the  land  assessed.  All  the  proceedings  prior  to  the  con- 
firmation are  provisional  merely.  But  the  inability  to  find  an 
order  of  confirmation  was  not  conclusive  evidence  that  no 
order  was  made,  and  it  was  competent  for  the  defendant  to 
establish  the  fact  by  other  proof.  For  this  purpose,  among 
other  things,  a  copy  of  an  entry  in  the  official  register  of  the 
corporation  counsel,  at  the  time,  was  admitted  in  evidence,  as 
follows:  "Widening  and  extending  Center  street;  Charles 
Dusenbury,  Abraham  Daily,  John  B.  Thorpe,  1835,  June  6. 
Commissioners  appointed :  1887,  June  4.    Eeport  confirmed." 

Entries  made  by  third  persons  in  the  usual  course  of  pro- 
fessional employment  contemporaneously  with  the  transaction 
recorded,  are  admissible  to  prove  the  fact  stated,  after  the 
death  of  the  person  by  whom  the  entry  was  made.  (Doe  v. 
Tmford,  3  B.  &  Ad.,  898 ;  Brewster  v.  Doane,  2  Hill,  537.) 
The  entry  by  an  attorney  in  his  register  of  the  making  of  an 
order  or  decree  in  a  proceeding  conducted  by  him,  is  admis- 
sible within  this  rule.  The  order  or  decree  is  the  act  of  the 
court,  but  it  is  procured  upon  the  application  of  the  attorney, 
and  the  fact  of  obtaining  it  is  a  part  of  the  history  of  the  pro- 
ceeding, which  properly  and  usually  is  inserted  in  the  register. 
There  is  no  absolute  duty  resting  upon  an  attorney  to  make 
such  an  entry,  but  this  is  not  essential,  it  is  sufficient  if  the 
entry  was  the  natural  concomitant  of  the  transaction  to  which 
it  relates,  and  usually  accompanies  it.  (1  Green.  £v.,  §  115 ; 
Zdand  v.  Cameron^  31  N.  Y.,  115.)  The  facts  and  circum- 
stances proved  independently  of  the  entry,  rendered  it  probable 
that  an  order  of  confirmation  was  made,  and  in  connection 
therewith  the  original  entry  of  the  corporation  counsel,  was 
after  his  death,  admissible  secondary  evidence  of  the  fact. 
But  the  entry  admitted  in  this  case  was  not  the  original  entry. 
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and  it  was  not  shown  that  the  person  who  made  the  entry  was 
dead.     On  both  grounds  the  evidence  was  incompetent. 

But,  assuming  that  the  assessment  of  1837  was  valid,  the  pre- 
sumption of  payment  had  attached  prior  to  the  making  of  the 
award  to  the  plaintiffs  in  1862,  and  was  not  rebutted  by  any 
facts  or  circumstances  proved  on  the  trial,  and  the  claim  to 
deduct  it  from  the  award  should  for  that  reason  have  been 
disallowed. 

By  section  186  of  the  laws  of  1813,  the  sum  assessed  for 
benefits  is  made  a  lien  or  charge  on  the  lands  against  which 
the  assessment  is  made,  and  in  default  of  payment  on  demand 
by  the  owner,  occupant  or  person  interested  therein,  the 
mayor,  aldermen  and  conmionalty,  or  any  five  of  them,  of 
whom  the  mayor  or  recorder  may  be  one,  are  authorized  by 
warrant,  issued  under  their  hands  and  seals,  to  levy  the  same 
from  and  after  thirty  days  from  the  confirmation  of  the 
report,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
owners,  etc.,  or  the  same  may  be  recovered  by  action  of  debt 
or  assumpsit  in  behalf  of  the  corporation.  The  222d  section 
declares  that  assessments  made  by  virtiie  of  the  act  ^^  may  be 
sued  for  and  recovered,  with  costs,  in  like  manner  as  if  the  said 
houses  and  lots  were  mortgaged  to  the  mayor,  aldermen  and 
commonalty  for  the  payment  thereof,"  and  that  they  shall  be 
entitled  to  a  "  preference  before  all  other  incumbrances." 

In  the  Mayor  v.  Colgate  (12  N.  Y.,  140),  these  provisions 
of  the  act  came  under  the  consideration  of  the  court.  That 
action  was  commenced  in  1851,  to  enforce  the  Hen  of  an 
assessment  made  in  1839,  upon  the  lands  of  the  defendants, 
and  a  decree  was  obtained  for  the  sale  of  the  premises  to  pay 
the  assessment.  The  defendant  interposed  as  a  defence  the 
six  years'  statute  of  limitations,  under  the  provision  of  the 
Bevised  Statutes,  subjecting  to  that  limitation  ^^  all  actions  of 
debt  founded  upon  any  contract,  obligation  or  liability  not 
under  seal,  excepting  such  as  are  brought  upon  the  judgments 
or  decrees  of  some  court  of  record  of  the  United  States,  or 
of  this  or  some  other  State."    (2  E.  S.,  296,  §  18,  sub.  1.) 

Opinions  were  delivered  by  Gabdnsb  and  Denio,   JJ. 
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Both  concurred  in  the  opinion  that  the  action  was  not  barred, 
and  that  the  right  to  enforce  the  lien  continued  for  twenty 
years  from  the  time  of  the  assessment.  Gardner,  J.,  was  of 
opinion  that  the  order  of  confirmation  was  in  the  nature  of 
a  judgment,  and  that  the  rule  applicable  to  an  action  on  a 
judgment  applied  to  the  case;  and  Denio,  J.,  places  his 
opinion  on  the  ground  ^^  that  the  asssessment  is  to  be  con- 
sidered as  in  effect  a  mortgage,  as  well  in  regard  to  the  time 
of  conmiencing  an  action  upon  it  as  in  other  respects."  There 
was  no  question  but  that  the  action  was  subject  to  some  limita- 
tion and  the  court  concurred  in  the  result  which  was  reached 
in  both  opinions  that  the  limitation  was  twenty  years.  This 
must  be  regarded  as  a  decisive  adjudication  of  this  question. 
It  is  immaterial  in  this  case  whether  the  assessment  when 
confirmed,  is  regarded  as  a  judgment  or  a  mortgage  upon  the 
lands  assessed,  as  the  rights  of  these  parties  are  the  same  which- 
ever view  may  be  taken.  The  defendant's  right  of  action  to 
recover  the  assessment  for  the  widening  of  Center  street  accrued 
in  1837,  and  the  lien  upon  the  lands  assessed  attached  at  the 
same  time,  a  period  twenty-five  years  before  the  award  of  1862, 
and  more  than  thirty  years  before  the  commencement  of 
this  action.  The  cause  of  action  for  the  assessment  of  1837, 
having  accrued  before  the  Code,  the  case,  in  respect  to  the 
question  of  limitation  is  governed  by  the  Bevised  Stat- 
utes. (Code,  §  73 ;  Aj?pleby  v.  Br(non,  24  N.  T.,  143.) 
Section  47,  part  3,  title  1,  chapter  5  of  the  Bevised  Statutes 
declares  that  every  judgment,  etc.,  ^^  shall  be  presumed  to  be 
paid  and  satisfied  after  the  expiration  of  twenty  years  from 
the  time  of  filing  such  judgment  and  decree,"  etc.,  but  "  such 
presumption  may  be  repelled  by  proof  of  payment  or  of  written 
acknowledgment  of  indebtedness  made  within  twenty  years, 
of  some  part  of  the  amount  recovered  by  such  judgment 
or  decree;  in  all  other  cases  it  shall  be  conclusive."  By 
section  48,  the  right  of  action  on  a  sealed  instrument  is 
presumed  to  have  been  extinguished  by  payment  after  the 
expiration  of  twenty  years  from  the  time  it  accrues,  but  may 
be  repelled,  the  section  declares,  by  proof  of  payment  of  some 
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part,  or  "by  proof  of  a  written  acknowledgment  of  such 
right  of  action  within  that  period." 

If  the  assesfiment  under  the  act  of  1813  is  regarded  as  a  judg- 
ment, section  47  applies  to  it ;  if  a  mortgage,  then  section  48  is 
applicable.  In  either  case  the  presumption  of  payment  which 
attaches  after  twenty  years  can  be  rebutted  only  in  one  of  two 
ways,^^^  by  proof  of  actual  payment  of  part  of  the  claim, 
or  secondy  by  a  written  acknowledgment  of  indebtedness,  or 
of  the  right  of  action.  Neither  of  these  facts  exists  in  this 
case.  There  was  no  part  payment  of  the  assessment,  and  no 
written  acknowledgment  of  liability.  Proof  that  in  fact  the 
assessment  had  not  been  paid,  does  not  rebut  the  presumption 
raised  by  the  statute.  It  is  conclusive  unless  rebutted  in  one 
of  the  two  ways  mentioned.  (See  Morey  v.  Farmeri  Loam 
amd  Trust  Co,,  14  N.  T.,  302.) 

If  the  defence,  that  the  defendant  had  the  right  to  retain 
the  balance  of  the  award  to  satisfy  the  assessment  of  1537, 
can  be  regarded  as  a  counter-claim,  and  a  reply  was  necessary, 
we  are  of  opinion  that  payment  was  sufficiently  averred  in  the 
reply.  Because  this  averrment  was  coupled  with  other  alle- 
gations which  were  irrelevant,  does  not  prevent  it  from  being 
treated  as  a  reply  of  payment  simply,  and  this  was  a  proper 
reply  to  enable  the  plaintiff  to  avail  himself  of  the  statute 
presumption,  to  defeat  the  claim  of  the  defendant  founded  on 
the  assessment.    {Henderson  v.  Henderson,  3  Den.,  314.) 

The  judgment  shoxdd  be  reversed,  and  a  new  trial  ordered. 

An  concur. 

Judgment  reversed. 


Gbobqe  p.  Giffoed,  Eespondent,  v.  Ehinalix)  W.  Waters 

et  al..  Appellants. 

Defendant's  firm  employed  plaintiff,  as  clerk,  for  a  specified  period,  agree- 
ing to  pay  him  for  his  services  a  certain  proportion  of  the  profits  of  the 
business,  he  being  entitled  to  receive  on  account  of  his  salary  thirty-five  ' 
dollars  per  week.  Defendant,  without  good  cause,  discharged  plaintiff 
before  the  expiration  of  the  time  fixed.  In  an  action  to  recover  damages 
for  breach  of  the  contract  no  evidence  was  given  showing  profits.    The 
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referee  allowed  plaintiff  thirty-five  dollars  per  week  for  the  unexpired 
time.  Held,  no  error;  that  by  defendant's  action  plaintiff  was  prevented 
from  assisting,  by  his  services,  in  making  profits,  or  from  proving  what 
they  would  have  been,  and,  in  the  absence  of  evidence  that  profits  could 
not  have  been  earned  had  he  been  allowed  to  continue  in  defendant's 
employment,  they  were  not  in  position  to  claim  that  no  profits  would 
have  accrued;  that,  therefore,  as  the  damages  could  not  be  based  ui>on 
proof  of  profits,  and  as  the  contract  fixed  the  minimum  estimate  of  the 
value  of  plaintiff's  services,  this  furnished  a  criterion  from  which  the 
damages  could  fairly  be  estimated. 

(Argued  September  20,  1876;  decided  October  81,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Conmion  Pleas  for  the  city  and  connty  of  New  York, 
affirming  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  breach  of 
a  contract  of  employment. 

On  the  29th  June,  1872,  defendant's  firm,  R.  M.  Waters  & 
Co.,  entered  into  a  written  agreement  with  plaintiff  and  two 
others,  employing  them  as  clerks  for  said  firm  for  one  year, 
and  agreeing  to  pay  them,  as  salaries,  for  their  services,  a  sum 
equal  to  one-quarter  of  the  net  profits  of  the  business  exclusive 
of  said  salaries,  of  which  plaintiff  was  to  receive  seven- 
fifteenths.  It  was  also  agreed  that  plaintiff  should  be  entitled 
to  receive  on  account  of  his  said  salary  a  sum  not  to  exceed 
thirty-five  dollars  per  week.  This  agreement  was  continued 
by  parol  for  another  year.  The  referee  found  that  defendants 
on  the  6th  December,  1873,  discharged  plaintiff  from  said 
employment,  and  prevented  and  prohibited  him  from  per- 
forming his  agreement  '^  without  good  or  sufficient  cause  or 
reason  of  any  kind  whatever."  No  evidence  was  given  on 
the  part  of  plaintiff  of  profits,  and  he  abandoned  all  claims  for 
an  accounting.  Defendant's  evidence  tended  to  show  that  no 
profits  were  made.  The  referee  allowed  as  damages  thirty- 
five  dollars  per  week  for  the  unexpired  term  of  the  employ- 
ment.    Further  facts  appear  in  the  opinion. 

W.  H.  Amauoo  for  the  appellants.     The  referee  erred  in 
refusing  to  find  that  plaintiff  was  not  to  receive  a  fixed  salary, 
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but  a  sum  proportioned  to  and  conditioned  upon  the  profits  of 
defendants'  business.  {Cla/rk  v.  OUbert^  26  N.  T.,  279; 
Loorrm  v.  MarshdU^  12  Conn,,  78 ;  Seacard  v.  Burling^  5 
Den.,  Ill  116 ;  Boaster  v.  Rodman^  3  Pick.,  135 ;  Ad.  on  Con. 
[7th  Eng.  ed.],  299,  667,  709  ;  Watei^s  v.  Earl  of  Mavety  2  Q. 
B.,  757 ;  Hammond  v.  Smithy  33  Beav.,  152 ;  BuU  v.  Price,  6 
M.  &.  P.,  2 ;  7  Bing.,  237 ;  Alder  v.  Boyle,  1  C.  B.,  635 ; 
Simjpson  v.  Lamh,  17  id.,  603-616 ;  WiUiams  v.  Smith,  1 
HI.,  521 ;  Morgan  v.  Bimie,  9  Bing.,  672 ;  3  M.  &  S.,  76 ; 
Dobson  V.  Hudson,  1  C.  B.  [N.  S.],  667 ;  Owen  v.  Lamne,  11 
Ark.,  389-396 ;  Atkinson  v.  Monks,  1  Cow.,  691-707 ;  Con- 
siderant  v.  Brisbane,  11  How.,  187;  Broad  v.  Thomas,  7 
Bing.,  99 ;  6^e^  v.  Mules,  30  L.  J.  C.  P.,  313-315 ;  Worden 
V.  Dodffe,  1  Den.,  159;  xSW^  v.  Ham,  31  K  T.,  328.) 
Plaintiff  can  only  recover  the  compensation  provided  for  by 
the  contract.  (Smith's  Mer.  Law  [8th  Eng.  ed.],  115 ;  Ad.  on 
Con.  [7th  Eng.  ed.],  968 ;  Munro  v.  BuU,  8  El.  &  B.,  738 ; 
Eimger  v.  Gt  W,  R.  R.  Co.,  5  H.  L.  Cas.,  115 ;  JFranklin 
V.  Robinson,  1  J.  Ch.,  157;  Read  v.  Raun,  10  B.  &  C, 
HO,  HI ;  Broad  v.  Thomas,  7  Bing.,  99 ;  Roberts  v.  Smith, 
1  H.  &  M.,  315-320 ;  Taylor  v.  Brewer,  1  M.  &  S.,  290 ; 
Whart.  on  Ag.,  §  321;  Reeve  v.  Reeve,  1  F.  &  R,  280; 
Blatichard  v.  Coolidge,  22  Pick.,  151 ;  BuU  v.  Price,  237 ; 
Caine  v.  HorsfaU,  519-523 ;  iT.  JT.  i/w.  Cb.  v.  Robinson,  1 
J.  K.,  616;  CarUedge  v.  TTe^s^,  2  Den.,  378;  CoUender  v. 
Dinsmore,  55  K  Y.,  200-210. 

TT.  L  BuOer  for  the  respondent. 

Miller,  J.  By  the  contract  between  the  parties,  the  defend- 
ants agreed  to  pay  the  plaintiff  and  two  others,  as  a  salaiy  for 
their  services,  a  sum  which  should  be  equal  to  one-quarter  of  the 
net  profits  of  the  business,  exclusive  of  the  salary  to  be  divided 
between  them  in  proportions  specified  in  the  contract.  The 
contract  also  provided  that  the  plaintiff  should  be  entitled  to 
receive  on  account  of  the  said  salary  not  to  exceed  the  sum  of 
thirty-five  dollars  per  week,  as  a  minimum  estimate  of  the 
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value  of  the  services.  The  plaintiff  claims  damages  for  a 
breach  of  the  contract,  by  reason  of  the  defendants  preventing 
liim  from  performing  the  same,  and  the  referee  found  that 
the  defendants  discharged  the  plaintiff  from  his  employment 
by  them  before  the  time  fixed  for  the  determination  of  the 
plaintiffs  services,  and  prevented  and  prohibited  him  from 
performing  the  said  agreement,  or  from  rendering  any  services 
whatever  in  his  said  employment  without  good  or  sufficient 
cause  or  reason,  and  refused  to  perform  the  terms  of  the 
agreement.  It  was,  therefore,  the  fault  of  the  defendants  that 
the  plaintiff  did  not  fulfill  the  contract.  They  refused  to 
allow  this  to  be  done,  and  in  consequence  of  their  action  no 
opportunity  was  furnished  to  the  plaintiff  by  services  rendered 
to  assist  in  making  the  profits,  of  which  he  was  to  receive  a 
proportionate  share.  Even  if  no  profits  had  been  realized  up 
to  the  time  of  the  plaintiffs  discharge,  it  is  no  defence  to  the 
plaintiffs  claim  for  damages ;  for  it  was  not  made  to  appear 
upon  the  trial  that  such  profits  might  not  have  been  earned 
if  the  plaintiff  had  been  allowed  to  continue  in  the  defendants' 
employment  until  the  close  of  the  period  fixed  for  the  termi- 
nation of  the  contract.  The  plaintiff,  therefore,  was  not  to 
blame  because  no  profits  were  earned,  and  upon  the  facts 
presented  was  lawfully  entitled  to  indemnity  for  all  losses 
sustained  by  reason  of  the  failure  of  the  defendants  to  fulfiU 
the  contract.  Such  losses  could  not  be  determined  by  proof 
of  profits,  because  the  act  of  the  defendants  had  deprived  the 
plaintiff  of  an  opportunity  to  furnish  any  such  evidence, 
and  after  having  done  this  they  are  not  in  a  position 
to  claim  that  no  profits  would  have  accrued  if  the  contract 
had  been  fulfilled.  They  cannot  thus  relieve  themselves 
from  liability.  If  they  had  discharged  the  plaintiff  and 
then  discontinued  the  business  entirely,  thus  preventing 
any  future  profits,  it  would  be  no  answer  to  a  claim  for 
remuneration  that  there  were  no  profits.  They  stand  precisely 
in  this  position  in  the  case  at  bar,  and  are  not  relieved  from 
it  by  the  fact  that  without  the  plaintiffs  services,  his  aid  and 
assistance,  they  did  not  make  any  profits.    It  must  be  assumed 
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from  the  evidence  and  the  findings  of  the  referee,  that  the 
plaintiff  was  injured  by  the  breach  of  the  contract,  and  as  the 
defendants  have  fixed  a  definite  value  upon  the  plaintiff's 
services,  if  he  had  been  allowed  to  continue  to  perform  the 
same  according  to  the  contract  by  providing  for  the  payment 
of  a  specific  sum  weekly,  they  have  furnished  a  criterion  from 
which  the  damages  may  be  fairly  estimated.  They  thereby 
assented  to  this  amount  as  a  minimum  estimate  of  the  value 
of  the  plaintiffs  services,  and  it  may  properly  be  considered 
as  a  reasonable  compensation  for  the  same  for  the  period 
during  which  he  remained  unemployed  under  the  contract 
and  as  none  other  can  be  furnished  in  consequence  of  the 
defendants'  act,  this  sum  was  properly  adopted  by  the  referee 
as  the  true  measure  of  damages.  If  the  views  expressed  are 
correct,  then  the  request  to  find  that  the  plaintiff  was  not  to 
receive  for  his  services,  under  the  said  agreement,  any 
salary  or  compensation  at  a  fixed  or  absolute  sum,  but  a  sum 
proportional  to  and  conditional  upon  the  profits  of  the  busi- 
ness of  the  defendants,  and  not  otherwise,  was  immaterial  and 
could  not  affect  the  case.  Kor  can  any  other  question  pre- 
sented affect  the  disposition  of  the  case  made  by  the  referee. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  afirmed. 


The  Union  Dime  Savings  Insttfution  v,  Joseph  W,  Dubyea 
et  al.  Gibbons  L.  Kelty  et  al.,  Bespondents,  and  Hbnbt 
C.  BisPHAM,  Appellant. 

Under  the  provision  of  the  Code  (§  282),  authorizing  the  court  where, 
upon  appeal  from  a  Judgment,  an  undertaking  requisite  to  stay  execu- 
tion has  been  given,  to  exempt  by  order  from  the  lien  of  such  Judgment 
real  estate  upon  which  it  is  a  lien,  and  to  direct  an  entry  on  the  docket 
of  Judgment  that  it  is  "  secured  on  appeal/'  and  declaring  that  there- 
upon such  judgment  shall  cease,  during  the  pendency  of  the  appeal,  to 
be  a  lien  upon  the  property  so  exempted  "as  against  purchasers  and 
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mortgagees  in  good  faith/'  one  who  has,  daring  the  pendency  of  the 
appeal,  taken  a  mortgage  "  in  good  faith  "  upon  property  so  exempted, 
in  payment  of  an  antecedent  debt,  is  protected,  and  his  mortgage  has 
a  preference  over  the  Judgment. 

It  is  not  necessary  for  him  to  show  that  he  parted  with  value  on  the  faith 
ot  the  mortgage. 

Weawr  v  Borden  (49  N.  Y.,  286)  and  Gary  v.  White  (52  id.,  188)  dis- 
tinguished. 

(Argued  September  20, 1876;  decided  October  8,  1876.) 

Appeal  on  the  part  of  defendant,  Henry  0.  Bispham, 
from  order  of  the  General  Term  of  the  Supreme  Oonrt, 
in  the  first  judicial  department,  reversing  an  order  of  Special 
Term,  respecting  the  distribution  of  surplus  money  arising 
upon  a  foreclosure  sale  in  this  action.  (Mem.  of  decision 
below,  3  Hun,  210.) 

The  facts  sufficiently  appear  in  the  opinion. 

Ber^,  T.  SisscMn  for  the  appellant. 

Alexcmder  Ostrcmder  for  the  respondents.  The  respond- 
ents were  iona  fide  holders  of  the  mortgage  for  a  valuable 
consideration.  {Ca/ry  v.  WhiUy  52  N".  T.,  138 ;  Wea/oer  v. 
Barden^  49  id.,  286 ;  Kmg  v.  Harris^  34  id.,  330 ;  Brown 
V.  Zeavitty  31  id.,  113 ;  Wood  v.  Ohessm,  13  id.,  509 ;  Wood 
V.  JSobinson,  22  id.,  564 ;  Boyd  v.  Cwmmrngs^  17  id.,  101 ; 
AyrauU  v.  McQueen^  32  Barb.,  305 ;  StettJieim  v.  Meyer^  33 
id.,  215 ;  Caldwell  v.  Hicks^  37  id.,  458 ;  Padgett  v.  Lamrenoe^ 
10  Paige,  170 ;  Peck  v.  MaUamSy  10  N.  T.,  545 ;  La/wrence 
V.  Glwrh,  36  id.,  128 ;  Bh.  of  N.  T.  v.  Vandervooret,  32  id., 
553.)  The  appellant's  lien,  which  was  suspended  when  the 
docket  of  his  judgment  was  marked  ^^  secured  on  appeal,"  was 
not  restored  by  the  order  for  a  new  trial  as  against  respondents. 
{King  v.  Barrisy  34  N.  T.,  330 ;  Weaker  v.  Ba^den^  49  id., 
286 ;  Gary  v.  Whiter  52  id.,  138.) 

Eabl,  J.  This  is  a  controversy  about  surplus  money  arising 
upon  the  foreclosure  of  a  mortgage.  The  important  facts  are 
as  follows:  May  1,  1871,  the  defendant  Allen  conveyed  the 
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land  to  the  defendant  Keech,  subject  to  the  mortgage  fore- 
closed^ and  took  back  a  mortgage  for  a  portion  of  the  purchase- 
money.  March  17,  1873,  defendant  Bispham  recovered  a 
judgment  against  Keech  for  upwards  of  $1,200,  which  was  on 
the  same  day  docketed  in  the  county  derk's  office.  From 
this  judgment  Keech  appealed  and  gives  the  usual  under- 
taking upon  the  appeal.  July  28,  1873,  an  order  was  made 
by  the  court  directing  an  entry  to  be  made  on  the  docket, 
"  secured  on  appeal,"  and  the  entry  was  so  made  October  15, 
1873.  While  the  docket  was  thus  marked  and  the  appeal 
was  pending,  Keech  executed  a  mortgage  on  the  land  for 
upwards  of  $1,200  to  the  defendants  Kelty  &  Co. 

A  reference  was  made  to  ascertain  the  rights  in  the  surplus 
money,  and  the  above  facts  appeared.  All  parties  conceded 
that  the  Allen  mortgage  should  be  first  paid,  and  Bispham 
and  Kelty  &  Co.  each  claimed  a  preference  in  the  balance. 
The  referee  decided  against  the  claim  of  preference  made  by 
Bispham,  and  he  filed  exceptions  which  were  sustained  at 
Special  Term.  Kelty  &  Co.  appealed  to  the  General  Term 
and  there  the  order  of  the  Special  Term  was  reversed,  and  the 
decision  of  the  referee  affirmed,  thus  giving  the  mortgage  of 
Kelty  &  Co.  preference  over  the  judgment  of  Bispham. 

The  decision  of  the  Greneral  Term  is  clearly  right.  The 
Code  (§  282),  provides  that  where  there  has  been  an  appeal 
from  a  judgment,  and  an  undertaking  requisite  to  stay  execu- 
tion shall  have  been  given,  the  court  may,  upon  motion,  by 
order  exempt  from  the  lien  of  the  judgment  the  real  property 
upon  which  the  judgment  is  a  lien,  and  in  such  case  direct  the 
entry,  ^^  secured  on  appeal,"  to  be  made  in  the  docket,  and  that 
"  thereupon  such  judgment  shall  cease  during  the  pendency  of 
such  appeal  to  be  a  lien  upon  the  property  so  exempted  as 
against  purchasers  and  mortgagees  in  good  faith."  The 
respondents  having  taken  their  mortgage  while  the  judgment 
was  thus  secured  and  the  judgment  debtors'  real  estate  exempted 
from  its  lien,  they  are  protected  if  they  took  their  mortgage 
m  goodfmik.  It  was  not  requisite  for  them  to  have  parted 
with  value  at  the  time,  provided  they  took  their  mortgage 
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fairly  and  honestly,  and  for  full  value.  That  they  acted  in 
good  faith  is  not  questioned,  and  their  antecedent  debt  fur- 
nished a  good  and  fuU  consideration.  There  are  cases  arising 
under  the  recording  acts  and  cases  in  which  a  purchaser  of 
property  seeks  the  protection  of  a  court  of  equity  as  against 
the  legal  title  or  a  prior  equity,  where  the  party  must  show 
not  only  that  he  is  a  purchaser  in  good  faith,  but  for  value 
actually  parted  with  on  the  faith  of  the  purchase,  and  in  such 
cases  a  mere  precedent  debt  does  not  ordinarily  furnish  a  suf- 
ficient consideration.  ( Wea/ver  v.  Barden^  49  N".  T.,  286 ; 
Cary  v.  White^  52  id.,  138.)  But  here  Bispham  did  not 
have  any  legal  or  equitable  right  as  against  a  class  of  persons 
to  which  the  respondents  belonged.  The  object  of  the  statute 
was  to  permit  the  judgment  debtor  in  such  a  case  to  deal  with 
his  property  as  if  the  judgment  had  never  been  a  lien  thereon, 
upon  the  sole  condition  that  the  purchaser  or  mortgagee  shall 
act  in  good  faith. 

Other  suggestions  contained  in  the  brief  submitted  on  the 
part  of  the  appellant  have  been  duly  considered,  and  they  are 
either  wholly  groundless,  or  were  in  no  form  made  in  the 
court  below. 

It  follows  that  the  order  must  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Douglas  Tatlob,  Appellant  and  Eespondent,  v.  Thb  Mayob, 
Albebmek  and  Commonalty  of  the  Cnr  of,  New  Tobk, 
Appellant  and  Bespondent. 

The  provision  of  the  act  of  1869  providing  for  the  government  of  the 
county  of  New  York  (§  7,  chap.  875,  Laws  of  1869)  which  prohibits  the 
board  of  supervisors  of  said  county  from  increasing  salaries,  "  except 
as  provided  by  acts  of  the  legislature,"  does  not  apply  where  the  legis- 
lature has  expressly  authorized  said  board  to  increase  the  salary. 

Accordingly,  hdd,  that  a  resolution  of  said  board  passed  December  28, 
1869,  under  the  authority  of  the  act  of  1855,  in  relation  to  the  salaries 
of  certain  judicial  officers  (§  1,  chap.  575,  Laws  of  1855),  authorizing  it 
to  increase  the  salaries  of  the  city  judge  and  other  officers,  which  reso- 
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lution  increased  the  salary  of  the  city  judge  to  $15^000  a  year,  to  take 
effect  January  1,  1870,  was  valid;  and  that  under  the  provision  of  the 
act  of  1870  relating  to  jurors  for  the  city  and  county  of  New  York 
(§  17,  chap.  539,  Laws  of  1870),  providing  that  the  salary  of  the  com- 
missioner of  jurors  "  shall  be  at  the  same  rate  as  the  salary  paid  to  the 
city  judge,"  the  said  conmiissioner  was  entitled  to  a  salary  of  $15,000 
per  annum. 

Also,  hM,  that  the  act  of  1872  (chap.  867,  Laws  of  1872}  confirming  said 
resolution  was  not  controlling  to  show  that  the  resolution  was  invalid 
prior  thereto,  but  was  in  the  nature  of  a  declaratory  act. 

Also,  held,  that  the  fact  that  the  city  judge,  either  by  accident  or  design, 
was  not  actually  paid  at  the  rate  of  $15,000  after  January,  1870,  did  not 
affect  the  rights  of  said  commissioner  of  jurors;  the  intent  was  to  give 
him  the  salary  the  city  judge  was  entitled  to,  and  whether  the  latter 
officer  received  it  or  not  was  immaterial. 

Prior  to  the  passage  of  the  city  charter  of  1878  (chap.  835,  Laws  of  1873) 
the  office  of  commissioner  of  jurors  was  not  a  city  office,  and  the  pro* 
vision  of  said  act  (§  97)  authorizing  the  board  of  apportionment  to 
reduce  the  salary  of  all  officers  paid  from  the  city  treasury,  ''whose 
offices  now  exist,"  did  not  apply  to  such  office,  as  it  only  included  city 
offices  then  existing,  not  those  made  city  offices  by  the  act  itself.  ' 

Accordingly,  held,  that  a  resolution  of  the  board  of  apportionment  fixing 
the  salary  of  said  commissioner  at  $5,000  on  July  1,  1873,  was  invalid. 

It  seems,  that  a  resolution  of  the  board  of  apportionment  that  the  salary 
of  a  city  officer  "be  fixed "  at  a  less  sum  than  that  theretofore  paid  has 
the  effect  to  reduce  the  salary,  the  same  as  if  the  word  "reduce"  had 
been  used  in  the  resolution. 

Plaintiff,  who  at  the  time  of  the  passage  of  said  charter  of  1873  was  com- 
missioner of  jurors,  continued  to  discharge  the  duties  of  the  office  after 
April  1,  1873,  the  time  when,  by  the  provisions  of  said  charter  {%  117), 
his  term  of  office  expired,  and  up  to  April  1,  1874,  no  successor  having 
been  appointed,  held,  that  this  was  to  be  regarded  as  a  holding  over 
under  the  provisions  of  the  Revised  Statutes  (1  R.  S.,  117,  §  9),  and  that 
plaintiff  was  entitled  to  his  salary  up  to  the  time  he  ceased  to  act. 

In  an  action  against  the  city  for  an  unpaid  salary,  interest  is  only  recov- 
erable from  the  time  of  demand. 

(Argued  September  21,  1876;  decided  October  3,  1876.) 

These  were  cross-appeals  from  a  judgment  of  the  Greneral 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 
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A,  Oakey  Hall  for  the  appellant.  When  a  statute  respect- 
ing the  salary  of  a  public  official  admits  of  two  interpretations, 
the  construction  should  be  favorable  to  the  claims  of  the 
official.    (  ZT".  S.  V.  Morsey  3  Story,  91.) 

David  J.  Deem  for  the  respondent.  It  was  not  the  intent  of 
the  legislature  that  the  salary  of  the  commissioner  of  jurors 
should  be  dependent  upon  legislation,  subsequently  affecting 
the  salary  of  the  city  judge.  {^Qvmm,  v.  Mayor ^  etc.^  63  Barb., 
595 ;  Taylor  v.  Mayor^  eto.y  6  Daly,  488.)  The  regulation 
of  salaries  to  be  paid  from  the  city  treasury  falls  within  the 
general  subject  of  organizing  the  local  government.  {In  re 
AatOTy  50  N.  Y.,  367.)  Plaintiff  was  a  local  officer  and  his 
salary  might  properly  be  the  subject-matter  of  a  local  act. 
{People  V.  McCamiy  16  N.  Y.,  58.)  Plaintiff  is  only  entitled 
to  interest  from  the  time  of  demanding  payment  of  his  claim. 
{Darlington  v.  MayoVy  etc.,  31  N.  Y.,  193 ;  People  v.  Canal 
Comrs.y  5  Den.,  404.) 

Chuboh,  Ch.  J.  This  action  was  brought  to  recover  a  sum 
claimed  to  be  due  the  plaintiff  for  a  portion  of  his  salary  as 
commissioner  of  jurors,  from  July  1,  1871,  to  April  1,  1874, 
and  interest  thereon,  and  also  a  sum  for  disbursements,  over 
and  above  fines  and  penalties  received  by  him.  There  seems 
to  be  no  serious  dispute  in  respect  to  the  item  for  disburse- 
ments, amounting  to  $2,605.16,  but  several  questions  arise 
as  to  the  amount  due  the  plaintiff  for  salary,  and  it  must  be 
confessed  that  the  acts  of  the  legislature  and  local  authorities 
have  very  much  complicated  the  question.  The  court  below 
allowed  the  plaintiff  a  salary  at  the  rate  of  $10,000  a  year. 
Both  parties  appealed,  the  plaintiff  claiming  $15,000  a  year, 
and  the  defendant  claiming  that  the  plaintiff  is  entitled  to 
$10,000  a  year,  to  May  2, 1873,  when  his  office  terminated 
by  act,  chapter  335,  of  the  Laws  of  1872,  section  117,  but  if  he 
is  deemed  to  have  held  over,  until  the  Ist  of  May,  1874,  that  he 
is  only  entitled  to  $5,000  a  year,  from  July  1,  1873,  the  board 
of  apportionment  having  reduced  the  salary  to  that  amount. 

By  act  chapter  575,  of  the  Laws  of  1855,  the  board  of 
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supervifiore  of  the  city  of  New  York  were  authorized  to 
increase  the  salaries  of  the  justices  of  the  Supreme  Court,  the 
judges  of  the  Court  of  Common  Pleas,  the  surrogate,  recorder 
and  city  judge,  or  either  of  them.  The  board  of  supervisors, 
by  resolution  approved  by  the  mayor  on  the  28th  day  of 
December,  1869,  fixed  the  salary  of  the  recorder  and  city 
judge  at  $15,000  a  year  to  take  effect  January  1,  1870.  The 
act  chapter  539  of  the  Laws  of  1870,  section  17,  provides 
that  "  the  salary  of  the  commissioner  of  jurors  shall  be  at  the 
same  rate  as  the  salary  paid  to  the  city  judge,"  etc.  It  was 
found  by  the  judge  at  Special  Term,  that  the  salary  of  the 
city  judge  prior  to  January,  1870,  was  $10,000,  and  that  in 
point  of  fact  he  was  paid  only  at  the  rate  of  $10,000,  from 
January  1,  1870,  to  July  1,  1870,  and  hence  it  is  claimed  that 
the  act  of  May  2,  1870,  fixed  the  salary  of  the  plaintiff  at  that 
sum.  It  does  not  appear  what  the  salary  of  the  plaintiff  was 
prior  to  that  time.  By  an  act,  chapter  367  of  the  Laws  of 
1872,  the  resolution  of  the  board  of  supervisors,  above  referred 
to,  respecting  the  salary  of  the  recorder  and  city  judge,  was 
ratified  and  confirmed  from  and  after  January  1,  1872,  and 
all  payments  made  thereunder  and  any  amounts  due  and 
unpaid  were  confirmed  and  declared  valid. 

It  is  suggested  that  the  action  of  the  board  of  supervisors, 
fixing  the  salary  of  the  city  judge  at  $15,000  a  year,  was  invalid 
in  consequence  of  the  provision  contained  in  the  act,  chapter 
875  of  the  Laws  of  1869,  prohibiting  the  board  of  supervisors 
from  increasing  salaries,  but  the  exception  in  the  prohibitory 
dause,  "  except  as  provided  by  acts  of  the  legislature,"  relieves 
the  board  from  its  operation  in  respect  to  these  officers.  "We 
think  the  fair  construction  of  this  act  is  to  prohibit  an  increase 
of  salaries  by  the  supervisors,  except  in  those  cases  where  the 
legislature  had  itself  acted  upon  the  subject.  '  The  legisla- 
ture had  expressly  provided  for  an  increase  of  the  salaries  of 
certain  specified  officers,  and  the  action  of  the  board  in  respect 
to  these  officers,  was  not  included  within  the  prohibition  of 
the  act.  Otherwise  it  is  difficult  to  give  any  effect  to  the 
exception.     The  confinnatory  act  of  1872  is  not  controlling. 
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It  waB  probably  passed  to  remove  any  doubt  npon  the  qaeetioiii 
which  may  have  been  entertained  by  the  officers  themselves, 
or  by  the  city  authorities.  It  is  in  the  naisre  of  a  declaratory 
act,  and  has  no  material  bearing  upon  the  question.  It  follows 
that  the  Balaiy  of  the  city  judge,  from  January  1, 1870,  was 
$15,000,  and  the  act  of  May  2, 1870,  fixing  the  salary  of  the 
plaintifi  '^  at  the  same  rate  as  the  salary  paid  to  the  city  judge," 
would  be  decisive  in  fixing  the  salary  of  the  plaintiff  at  that 
sum,  except  for  the  fact  as  found  that  the  city  judge  between 
January  and  July,  1870,  received  only  at  the  rate  of  $10,000 
a  year.  The  evidence  does  not  clear  up  the  apparent  mystery 
why  the  city  judge  was  not  paid  during  the  first  six  months 
of  1870,  at  the  rate  of  $15,000  a  year,  when  he  was  paid  at 
that  rate  for  the  last  six  months,  and,  as  I  infer,  before  the 
confirmatory  act  of  1872  was  passed.  If  he  was  entitled  to  be 
paid  at  the  rate  of  $15,000,  the  circumstance  that  it  was  not 
paid  to  him,  either  by  accident  or  design,  cannot  impair  the 
force  of  the  act  of  May  2, 1870,  which,  in  effect,  places  the 
plaintiff  upon  an  equality  with  the  city  judge.  If  the  city 
judge  had  not  in  fact  received  any  thing,  the  argument  for  the 
defendant  would  go  the  length  of  depriving  the  plaintiff  of 
any  salary.  The  evident  meaning  of  the  statute  of  May  2, 
1870,  is  to  give  the  plaintiff  the  same  salary  which  the  city 
judge  was  entitled  to  receive,  and  whether  he  ever  did  receive 
it,  is  of  no  moment.  If  he  did  not  he  is  still  entitled  to  it.  It 
is  not  the  actual  fact  of  payment,  but  the  rate  authorized  to  be 
paid,  which  is  the  test.  The  legislature  presumably  under- 
stood what  rate  of  salary  was  provided  to  be  paid  to  the  dty 
judge,  and  to  have  passed  the  act  with  reference  thereto,  and 
not  upon  the  unauthorized  neglect  of  the  city  authorities,  in 
omitting  to  pay,  or  the  voluntary  action  of  the  city  judge  in 
omitting  to  demand  full  payment. 

The  case  of  Quifm  v.  27ie  Mayor  (63  Barb.,  595)  is  not 
adverse  to  these  views.  Thereafter  the  common  council, 
under  color  of  statutory  authority,  fixed  the  salary  of  the 
police  justices  at  $10,000  a  year  and  the  same  was  being  regu- 
larly paid.    No  question  of  legality  having  been  raised,  the 
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legislatnre  authorized  the  mayor  and  comptroller  to  fix  the 
salariee  of  the  civil  justices  at  a  sum  "  nOt  exceeding  the  sal- 
ary now  pmd  to  the  police  justices  of  said  city."  Fakcheb, 
J.,  in  delirering  the  opinion  of  the  court,  held  that  the  legis- 
lature intended  to  act  upon  the  existing  fact  of  payment, 
under  apparent  lawful  authority  that  it  was  a  question  of  leg- 
islative intent,  and  that  the  strict  legal  validity  of  the  action 
of  the  common  council  in  fixing  the  salary  of  the  police 
justices  was  not  presented,  nor  within  the  contemplation  of 
the  legislature  in  conferring  authority  upon  the  mayor  and 
comptroller  to  fix  the  salaries  of  the  district  justices,  and  the 
legal  question  was  not  considered  or  passed  upon.  It  is  a 
question  of  legislative  intent  in  this,  as  in  that  case,  and  after 
the  legislature  had  authorized  the  board  of  supervisors  to 
increase  the  salary  of  the  city  judge,  and  the  board  had  so 
increased  it  in  pursuance  of  such  authority,  to  $15,000,  and 
the  legislature  then  declared  that  the  commissioner  of  jurors 
should  have  a  salary  at  the  same  rate  as  that  paid  to  the  city 
judge,  the  intent  to  fix  his  salary  at  that  sum  is  apparent,  and 
the  omission  to  pay  or  receive  the  whole  or  any  part  of  that 
amount  throws  no  light  upon  the  question  of  intent,  especially 
as  that  amount  was  actually  paid  after  the  first  six  months  of 
1870,  under  the  same  authority. 

It  is  not  disputed  that  the  plaintiff  continued  to  dischai^ 
the  duties  of  the  ofiice  after  the  passage  of  the  act  of  1873, 
for  the  time  for  which  he  claims  a  salary,  and  he  must  be 
regarded  as  holding  over  under  the  provisions  of  the  Bevised 
Statutes.    (1  R.  S.,  117,  §  9.) 

The  effect  of  the  action  of  the  board  of  apportionment  in 
fixing  the  salary  of  the  plaintiff  at  $5,000,  on  the  Ist  of  July 
1873,  is  not  free  from  difficulty.  The  charter  of  1873  (§  97) 
reads  as  follows  :  "  The  salaries  of  all  officers  paid  from  the 
city  treasury,  whose  offices  now  exist,  but  are  not  embraced  in 
any  department,  shall  be  paid  by  the  board  of  apportionment. 
Such  board  may,  by  a  majority  vote,  reduce  any  snch  salaries, 
but  shall  not  increase  the  salary  of  any  office  the  compensation 
of  which  now  exceeds  $3,000." 
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I  Bxn  imable  to  concur  with  the  orfftMnenti  gratia  of  the 
learned  counsel  for  the  plaintiff  that  the  resolution  of  the 
board  of  apportionment  declaring  that  the  salary  of  the  plain- 
tiff "  be  fixed  at  the  rate  of  $5,000,"  was  not  appropriate  in 
terms  under  the  provision  above  quoted.  The  first  resolution 
that  the  salary  be  '^  reduced  and  fixed  "  at  $6,000  was  passed 
and  reconsidered  when  the  resolution  Jhmg  the  salary  at 
$5,000  was  passed.  In  respect  to  salaries  which  had  been 
fioDed  theretofore,  a  resolution  employing  the  words  "  reduce  " 
or  ^^  fix  "  would  accomplish  the  same  result.  The  board  had 
power  to  fix  salaries  in  cases  where  they  had  not  been  before 
fixed,  and  to  reduce  existing  salaries,  but  to  declare  a  salary 
fioDed  at  a  specified  sum  which  was  less  than  the  amount  before 
allowed  is  as  perfectly  a  reduction  of  the  salary  as  if  that  word 
was  employed. 

A  more  serious  question  is  whether  the  office  of  commis- 
sioner of  jurors,  as  it  existed  at  the  time  of  the  passage  of  the 
charter  of  1873,  was  embraced  within  the  terms  of  section  97 
before  quoted.  We  have  recently  decided  in  the  case  of 
Whitmore  v.  The  Mayor  (not  reported)  *  in  affirmance  of  the 
General  Term  of  the  first  department,  that  section  97  was 
intended  to  apply  only  to  city  officers ;  that  the  plaintiff  in  that 
case  being  a  clerk  of  the  District  Court  was  not  such,  and  that 
the  section  did  not  apply  to  him.  It  is  important,  therefore,  to 
inquire  whether  the  plaintiff  in  this  case  was  at  that  time  a 
dty  officer.  In  the  recent  case  of  Ta/ylor  v.  Dwrdap  (not 
reported)  f  Andbews,  J.,  in  delivering  the  opinion,  expressed 
a  doubt  whether  the  commissioner  of  jurors  was  ^^  distinct- 
ively "  a  county  officer,  but  held  that  if  he  was,  the  office  and 
its  functions  were  of  such  a  character  that  it  was  competent 
for  the  legislature  to  make  it  strictly  a  city  office  and  that  by 
the  charter  of  1873,  the  legislature  did  make  it  a  city  office, 
and  that  provisions  for  that  purpose  in  the  act  of  1873,  were 
not  foreign  to  the  subject  expressed  in  the  title,  and  were  not 
therefore  unconstitutional  It  is  evident  from  the  opinion 
that  the  court  decided  the  case  upon  this  ground.     This  act 
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changed  the  mode  of  appointment  from  the  su^ryisors  and 
judgee  to  the  mayor  and  common  conncil,  and  intended  that 
it  should  be  from  that  time  a  city  office.  Prior  to  this  time 
I  do  not  think,  -looking  at  the  mode  of  appointment  and 
removal  as  well  as  the  duties  and  functions  pertaining  to  it, 
that  it  can  be  regarded  as  a  charter  office  proper,  and  I  concur 
with  the  Qeneral  Term,  that  the  clause  quoted  of  the  act  of 
1873,  did  not  embrace  that  officer.  It  embraced  all  city  offices 
"  now  existing,"  which  would  not  include  a  city  office  created 
by  that  act. 

The  plaintiff  not  being  a  city  officer  at  the  time  the  act  was 
passed,  was  not  included  although  the  act  made  him  so.  It 
follows  that  the  action  of  the  board  of  apportionment  in 
attempting  to  reduce  the  salary  of  the  plaintiff  to  $5,000,  was 
imauthorized  and  invalid.  My  conclusion  therefore  is  that 
the  plaintiff  waa  entitled  to  a  salary  of  $15,000  a  year. 

The  question  of  interest  remains  to  be  considered.  The 
defendants,  I  think,  are  correct  in  the  l^al  position  that 
interest  can  only  be  claimed  from  the  time  of  demand.  The 
city  government  is  not  required  to  seek  out  those  who  have 
claims  against  it,  and  pay  them  even  when  due.  It  is  to  be 
presumed  that  aU  proper  liabilities  will  be  paid  upon  demand. 
The  charter  prohibits  any  action  against  the  city  until  thirty 
days  after  the  claim  has  been  presented  to  the  comptroller. 
There  was  no  evidence  on  the  subject  of  a  demand  on  the 
trial.  It  seems  to  have  been  assumed  that  a  demand  had  been 
made  from  time  to  time. 

After  the  trial  upon  the  settlement  of  the  case  the  judge 
was  requested  to  find  that  no  demand  had  been  made,  which  was 
refused,  on  ^^  the  ground  that  no  question  as  to  the  interest  or  the 
presentation  of  said  claim  was  made  on  the  trial  of  the  action." 

Under  these  circumstances  I  do  not  think  the  defendant  is 
at  liberty  to  urge  the  question  here,  but  as  there  must  be  a 
new  trial  the  interest  can  be  properly  adjusted  at  that  time. 

A  new  trial  must  be  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Geobos  CoLaBOYE,  Appellant,  v,  Chables  Tallkan^ 

Impleaded,  etc.,  Bespondent. 

Where  one  of  two  copartners  purchases  the  interest  of  the  other  in  the 
partnership  property,  and  assumes  and  agrees  to  pay  the  partnership 
debts,  as  to  such  debts  the  former  becomes  in  equity  the  principal  debtor 
and  the  Utter  a  surety;  and  this  relationship  a  firm  creditor  haying 
notice  of  the  agreement  is  bound  to  observe. 

Where  a  creditor,  having  such  notice,  is  requested  by  the  partner,  who 
thus  became  surety,  to  collect  his  claim,  and  he  refuses  or  neglects  so  to 
do,  if,  at  the  time  of  the  request,  the  principal  was  solvent  and  able 
to  pay,  but  thereafter  becomes  insolvent,  the  surety  is  discharged. 

(Argued  September  21,  1876;  decided  October  8,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee, 
and  granting  a  new  trial.  (Mem.  of  decision  below,  5  Hun, 
103.) 

This  was  an  action  upon  a  promissory  note,  made  by  the 
firm  of  H.  C.  Barnes  &  Co.,  of  which  firm  defendants  were 
sole  pai'tners. 

The  note  was  given  October  3, 1863,  payable  "  fifteen  days 
denoand  after  date."  About  June  21,  1864,  defendant,  TaJl- 
man,  sold  out  all  his  interest  in  the  partnership  property  and 
effects  to  defendant  Barnes,  who  agreed  to  assume  and  pay  all 
the  firm  debts.  A  few  days  thereafter  TaUman  notified  plain- 
tiff, who  then  held  the  note,  of  the  agreement,  and  requested 
hiiri  to  proceed  and  collect  the  note,  immediately.  Barnes 
was,  at  the  time,  solvent  and  able  to  pay.  He  failed  in  1866, 
made  an  assignment  and  was  thereafter,  up  to  the  time  of 
trial,  hoplessly  insolvent.  Plaintiff  made  a  demand  in  June, 
1865,  but  made  no  effort  to  collect  the  note  until  after  the 
failure. 

GharleB  Stevens  for  the  appellant.  The  original  liability  of 
partners  to  creditors  of  a  firm  continues  after  a  dissolution 
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thereof,  without  regard  to  agreement  of  dissolution.  (Story 
on  Part.,  chap.  8,  §  158 ;  Pars,  on  Part.  [2d  ed.],  437 ;  Smith 
V.  Bogers^  17  J.  R.,  340 ;  Wirmie  v.  McCviUough^  1  Sandf .  Ch., 
870 ;  Vemcmi  v.  Ha/rris^  1  Hun,  451 ;  Morse  v.  Gleasojiy  2 
id.,  31 ;  32  N.  T.,  501.) 

D.  PraU  ior  the  respondent.  TaUman  became  the  surety 
of  Barnes  for  the  payment  of  the  debt  in  suit,  and  was  entitled 
to  all  the  rights  of  a  surety.  (2  Lans.,  97 ;  Sa/oage  v.  Putfrumiy 
32  K  T.,  501 ;  MiUerd  v.  Thorn,  56  id.,  402 ;  Comdi  v. 
PreacoU,  2  Barb.  16;  Kerniey  v.  McGvUough^  1  Sand.  Ch., 
370 ;  Waddmgton  v.  Vredenburgh,  2  J.  Cas.,  227 ;  March  v. 
Bike,  10  Paige,  595 ;  13  Vt.,  81 ;  Morse  v.  Oleaaon,  2  Hun, 
32 ;  Matthews  v.  Aikin,  1  Com.,  595 ;  llayes  v.  Ward,  4  J. 
Ch.,  130 ;  Hodgesen  v.  ShaWy  3  M.  &  K.,  183 ;  Oraythome 
V.  Swinbwme,  14  Ves.,  150.)  Any  arrangement  between  the 
creditor  and  Barnes  changing  or  modifying  the  original  con- 
tract discharged  TaUman.  {Bangs  v.  Strong,  7  Hill,  250; 
Orcmt  V.  Smith,  46  N.  T.,  93 ;  Ouion  v.  Kna/pp,  6  Paige, 
25 ;  BeynMs  v.  Ward,  5  "Wend.,  501 ;  Archer  v.  Douglass, 
3  Den.,  512 ;  Bangs  v.  Mosher,  23  Barb.,  478 ;  Mantepoise 
V.  Zloyd,  15  C.  B.  [N.  S.],  203 ;  Banks  v.  McDonald,  3  H. 
L.  Cas.,  226 ;  Story's  Eq.  Jur.,  324-327 ;  I^emscewicz  v. 
Gahn,  3  Paige,  651 ;  Chiion  v.  Knapp,  11  Wend.,  312,  323 ; 
56  K  T.,  402 ;  2  Hun,  31.) 

FoLGEB,  J.  By  the  dissolution  of  the  copartnership,  of 
which  Barnes  and  Tallman  were  the  members,  and  the  trans- 
fer of  all  the  property  to  Barnes,  and  his  agreement  with 
Tallman  to  pay  all  the  debts  of  the  firm ;  Tallman  became  in 
equity,  as  between  himself  and  Barnes,  a  surety,  for  Barnes 
as  principal  debtor  in  those  debts.  {MiUerd  v.  Thorn,  56 
N.  T.,  402 ;  Sauage  t.  Pt^tnam,  32  id.,  501 ;  ITinnet/  v, 
McCvUough,  1  Sandf.  Ch.  K.,  370;  Morss  v.  Oleason,  64 
N.  T.,  204.) 

WTien  it  was  made  known  to  Colgrove  by  Tallman,  that 
Barnes  and  Tallman  had  gone  into  the  bargain,  which  was 


1876.]  GoLGBOYs  V.  Tallman.  97 

Opinion  of  the  Court,  per  Folgkr,  J. 

thus  made  between  them,  Colgrove  became  bound  to 
Talhnan  in  equity  to  observe  it.  Thus,  if  he  had  made 
with  Barnes,  a  valid  agreement  to  extend  the  time  of  pay- 
ment of  the  note  made  to  him  by  the  firm,  Tallman  would 
have  been  discharged.  (56  N".  Y.,  aupra.)  This  could  be, 
only  on  the  ground  that  extension  of  time  of  payment  of 
a  debt,  granted  by  a  creditor  to  a  principal  debtor,  acts 
as  a  discharge  of  a  surety  of  the  debt,  from  his  liability 
thereon. 

It  is  recognized  as  resting  upon  this  principle,  in  Oakley  v. 
Pwhelee  (10  Bligh.  New  Par.  R.,  648).  It  was  there  argued 
for  the  creditor,  that  the  doings  of  his  debtors  among  them- 
selves could  not  alter  his  rights,  (page  580),  and  that  a  partner 
retiring,  with  an  agreement  for  indemnity  from  his  copartner, 
was  not  thereby  converted  into  a  surety,  (page  581).  But  it 
was  ruled  that  he  was.  The  opinion  given  by  Lord  Lynp- 
HUBST,  in  the  House  of  Lords,  is :  That  die  representatives  of 
the  retiring  partner  stood  in  the  character  of  sureties  (page 
590),  which  the  creditor  was  bound  to  observe,  having  had 
notice  of  the  dealings  between  the  partners,  his  original 
debtors ;  and  see  Morss  v.  Gleason  {mpr<i)^  as  bearing  upon 
this  point.  It  is  urged  here,  that  the  consent  of  the  creditor 
is  needed  to  create  these  new  relations  between  him  and  his 
debtors ;  but  the  English  case  above  cited  does  not  make  that 
a  necessary  fact.  Nor  are  there  lacking  other  instances  in  the 
law,  wherein  the  action  of  third  parties  among  themselves,  has 
changed  the  relations  of  the  creditor  to  them,  without  his 
assent  thereto,  and  has  created  equities  in  favor  of  all  or  one 
of  them,  which  he  was  bound  to  regard,  and  to  refrain  from 
injuring  by  his  action  or  omission.  Thus,  if  the  equity  of 
redemption  of  mortgaged  premises  is  sold  on  execution  by  a 
judgment  creditor  of  the  mortgagor,  and  then  the  mortgagee^ 
having  also  a  bond  for  his  debt,  seeks  to  enforce  it  out  of 
property  of  the  mortgagor  other  than  the  lands  mortgaged, 
he  will  either  be  stayed,  or  forced  to  make  over  the  debt  and 
security  to  the  mortgagor,  so  that  he  may  save  himself  out  of 
the  premises.  (Per  Kent,  Oh.,  Tice  v.  Annvrty  2  J.  Ch., 
SiCKELS  — Vol.  XXIL        13 
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125-8 ;  see  a  kindred  case,  F&rrU  v.  Crawford^  2  Denio,  595.) 
So,  too,  if  a  mortgagor  conveys  part  of  the  mortgaged  premi- 
ses subject  to  the  whole  mortgage,  the  part  sold  is  first  liable 
for  the  debt,  i.  ^.,  it  becomes  the  principal  debtor ;  and  the 
mortgagee  must  exhaust  it  before  he  can  seek  other  property 
of  the  mortgagor,  who  has  become  in  equity  the  surety. 
{HdUey  v.  Reedy  9  Paige,  446.)  And  what  comes  close  to  this 
case  in  principle,  and  shows  that  a  creditor  must  care  for 
equities  growing  from  new  relations,  arising  out  of  changes 
made  without  his  assent,  is  this :  If  several  lots  are  mortgs^ged, 
and  after  that  have  come  to  different  owners,  and  the  mort- 
gagee releases  some  of  them,  he  may  not  enforce  against  those 
not  released,  more  than  a  proportionate  amount  of  the  mort- 
gage debt ;  the  creditor,  says  the  chancellor,  owes  a  duty  to 
his  debtors,  not  to  impair  their  rights  as  against  each  other. 
{Stevens  v.  Cooper^  1  J.  Ch.,  425.)  This  rule  has  been  reiterated, 
with  the  requirement  that  the  creditor  must  have  notice  of 
the  change  sulBSicient  to  put  him  on  inquiry.  {Howard  Ins. 
Go.  V.  Salsef/y  8  N.  T.,  271 ;  and  see  Ghiion  v.  Knwpp^  6 
Paige,  35 ;  Stwyvescmt  v.  RaU^  2  Barb.  Oh.,  1 51.)  The  reason 
is,  that  the  parcels  sold  have  become  as  sureties  to  the  parcels 
not  sold.  The  latter  are  as  principals.  A  release  of  them 
is  as  a  release  of  a  principal  debtor,  which  discharges  the 
surety.  To  the  same  end  is  the  rule,  that  a  creditor  having  a 
lien  upon  two  funds,  wiU  be  forced,  in  favor  of  an  after 
lienor  having  a  claim  upon  one  of  the  funds  only,  to  seek  his 
debt  from  the  other  fund.  {Chesefyrough  v.  MiUa/rdy  1  J.  Oh., 
409.)  And  if  he  does  aught  to  prejudice  the  claim  upon 
the  one  fund  of  the  after  lienor,  after  notice  of  the  lien,  he 
will  to  that  extent  be  cut  oB.  from  his  own  claim  upon  that 
fund. 

In  equity,  then,  the  relations  of  the  parties  to  this  case,  are 
that  Barnes  is  the  principal  debtor,  Tallman  his  surety  for  the 
payment  of  the  debt,  and  Colgrove  their  creditor,  of  one  as  the 
principal  debtor,  of  the  other  as  surety.  These  relations 
existed,  as  soon  as  Tallman  gave  notice  to.  Colgrove,  of  the  dis- 
solution of  the  partnership  and  the  agreement  between  him 
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and  Barnes.  Each  of  them  was,  after  that,  affected  by  all  the 
niles  applicable  to  persons  in  those  relations. 

It  is  the  settled  law  of  this  State,  and  one  of  the  rules  of 
the  relations  of  creditor,  principal  debtor  and  surety,  that  the 
surety,  while  the  principal  is  solvent  and  can  be  made  to  pay 
the  debt,  may  require  of  the  creditor  that  he  collect  it  of  the 
principal,  and  if  the  creditor  refuses  or  neglects  so  to  do,  and 
the  principal  becomes  insolvent  and  unable  to  pay,  the  creditor 
may  not  then  have  his  debt  of  the  surety  ;  it  is  expressly  so 
declared  in  Pcdn  v.  Pdcka/rd  (13  J.  K.,  174),  Kirig  v.  BaXd- 
wm  (17  irf.,  384),  Remsen  v.  Beekmcm  (25  N".  T.,  552) ;  and 
treated  as  settled  in  MancJiester  Ma/nufacturing  Company  v. 
Sweeting  (10  Wend.,  163) ;  and  though  questioned,  yet  not 
denied  in  Wa/mer  v.  Bewrddey  (8  Wend.,  194)  and  Herrick  v. 
B(^8t  (4  Hill,  650) ;  limited  in  Trvmhle  v.  Thome  (16  J.  R, 
151),  and  by  Andbews,  J.,  in  WeUs  v.  Mcmn  (45  N.  T.,'327), 
80  as  not  to  include  indorsers  and  guarantors  by  independent 
collateral  contract;  and  recognized  by  Cfubch,  Ch.  J.,  in 
HrMard  v.  Gv/mey  (64  K  T.,  457). 

And  surely  the  reasons  for  the  rule  apply  to  the  case  in 
hand.  We  have  shown  that  the  relation  of  surety  was  created 
in  TaUman.  A  surety  is  discharged  in  such  case,  because  it  is 
the  duty  of  the  creditor  to  obtain  payment  in  the  first  instance 
of  the  principal  debtor,  and  not  of  him  who  is  surety ;  it  is 
right  that  the  principal  should  pay  the  debt ;  it  is  inequitable 
and  unjust  for  the  creditor,  by  delaying  to  sue,  to  expose  the 
surety  to  the  hazard  arising  from  a  prolongation  of  the  credit ; 
and  the  creditor  is  under  an  equitable  obligation  to  obtain 
payment  from  the  principal,  and  not  from  the  surety,  unless 
the  principal  is  unable  to  pay.  (Per  Spenoeb,  Ch.  J.,  Kmg  v. 
Baldwvn,,  mpra;  per  Wright,  J.,  25  N.  Y.,  mpra^  These 
reasons  apply  in  full  force  here.  TaUman  had  given  up  to 
Barnes,  and  put  out  of  his  own  control  all  of  the  property  of  the 
firm,  and  had  given  Colgrove  notice,  and  requested  him  to  col- 
lect the  debt.  The  facts  of  the  case  bring  the  parties  within 
the  rule  above  noticed,  and  set  it  in  operation  against  the 
plaintiff. 
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Upon  this  ground,  without  considering  any  other  question 
in  the  case,  the  order  of  the  General  Term  should  be  affinned 
and  judgment  absolute  rendered  against  plaintiff  on  stipulation, 
with  coste. 

All  concur. 

Order  affirmed  and  judgment  accordiilgly. 


Mount  A.  Yates,  Appellant,  v.  The  New  York  Central 
AND  Hudson  Riveb  Railroad  Company,  Respondent. 

Where  in  an  action  against  a  railroad  company  for  unlawfully  ejecting  a 
passenger  from  its  cars,  the  case,  as  made  hy  plaintiff,  is  one  where 
punitive  damages  may  be  allowed,  evidence  on  the  part  of  the  con- 
ductor that  at  the  time  he  ejected  plaintLS  he  believed  that  plaintiff 
had  not  surrendered  a  ticket  entitling  him  to  be  carried,  also,  that  he 
believed  it  to  be  his  duty  to  put  plaintiff  off  if  he  did  not  pay  his  fare, 
is  competent  upon  the  question  of  damages. 

In  order  to  present  the  point  of  the  immateriality  of  the  evidence  on  the 
question  of  compensatory  damages,  plaintiff's  counsel  should,  when  the 
evidence  is  offered,  disclaim  any  claim  for  any  further  damages. 

Where,  in  such  an  action,  the  verdict  is  for  the  defendant,  the  reception 
of  erroneous  evidence  on  its  part,  on  the  subject  of  damages,  is  not  a 
ground  for  reversal,  as  it  could  not  have  produced  any  inquiry. 

(Argued  September  25,  1876;  decided  October  8,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  defendant,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  being 
ejected  out  of  the  defendant's  train. 

The  plaintiff  gave  evidence  tending  to  show  that  he  bought 
a  ticket  at  Palatine  Bridge  for  TItica  and  entered  defendant's 
train ;  that  before  reaching  Little  Falls  the  conductor  took  up 
such  ticket ;  that  after  leaving-  Little  Falls  and  before  reaching 
TJtica,  the  conductor  again  demanded  plaintifPs  ticket,  and 
because  plaintiff  did  not  show  a  ticket  and  refused  to  pay  his 
fare,  the  conductor  put  him  off  the  cars ;  that  plaintiff  offered 
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to  pay  the  fare  before  the  bell  was  rang,  bnt  that  the  con- 
dnctor  refused  to  receive  it ;  after  plaintiff  was  pnt  off,  he 
again  got  on  the  cars  while  in  motion,  and  wa«  again  put  off 
with  force,  being  kicked  off. 

On  the  part  of  the  defence  the  evidence  tended  to  show 
that  the  plaintiff  had  not  surrendered  a  IJtica  ticket  to  the 
conductor ;  that  he  did  not  offer  to  pay  his  fare  until  after  the 
bell  was  rung  to  stop  the  train,  and  that  he  got  on  the  train 
after  it  had  started,  against  the  commands  of  the  conductor. 

Upon  the  trial  the  conductor  of  the  train  was  permitted  to 
testify,  under  objection  and  exception,  that  he  honestly 
believed  that  plaiutiff  had  not  surrendered  a  ticket  entitling 
him  to  be  carried  to  Utica;  also,  that  he  believed  it  to  be  his 
duty  to  put  plaintiff  off  the  cars  if  he  did  not  pay  his  fare. 
This  evidence  was  allowed  upon  the  question  of  damages  only. 

Further  facts  appear  in  the  opinion. 

D.  8,  Marrel  for  the  appellant.  Plaintiff  was  entitled  to  a 
verdict.  {EngUah  v.  D.  and  H.  Comal  Co,^  14  Alb.  L.  J., 
88  ;  Macy  v.  Wheeler,  30  N.  Y.,  281 ;  Lans  v.  lU.  wad  C.  R. 
JR.  Co.,  32  Iowa,  634 ;  Xlim  v.  Pac.  R.  R.  Co.,  37  Cal.,  400 ; 
6  K.  T.,  475 ;  23  id.,  343  ;  47  id.,  128 ;  Sanford  v.  Eighth 
Ave.  R.  R.  Co,,  23  id.,  343 ;  Roimds  v.  B.  L.  amd  W.  R.  R. 
Co.,  6  T.  &  C,  475.)  Defendant  in  removing  plaintiff  was 
bound  to  do  so  in  such  a  manner  as  not  to  endanger  his  per- 
sonal safety.  (37  OaL,  400 ;  23  K  Y.,  846 ;  5  T.  &  0.,  475, 
480 ;  82  Iowa,  534.)  The  court  erred  in  allowing  the  con- 
ductor to  answer  the  questions  as  to  whether,  when  he  put 
plaintiff  off  the  car,  he  believed  he  had  not  given  up  his 
ticket,  and  whether  he  believed  it  was  his  duty,  under  the 
circumstances,  to  put  him  off.  {Cook  v.  People,  2  T.  &  C, 
409 ;  48  N.  Y.,  279 ;  Greenl.  Ev.,  §  441 ;  1  Barb.,  537 ;  2 
T.  &  0.,  404,  408.)  The  court  below  erred  in  admitting  this 
evidence  upon  the  question  of  damages.  (47  K.  Y.,  282 ;  58 
id.,  25 ;  56  id.,  44,  296 ;  23  id.,  343 ;  5  T.  &  C,  475 ;  52 
Barb.,  15 ;  2  G.  &  W.  on  New  Trials,  611 ;  18  N.  Y.,  546 ; 
45  id.,  841 ;  21  Barb.,  489  ;  58  id.,  625.) 
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S»  W.  Jcbckaon  for  the  respondent.  Defendant  had  a  right 
to  expel  plaintiff  from  its  car.  (Laws  1850,  chap.  140,  §  35  ; 
People  V.  JiUson^  8  Park.  Cr.,  234 ;  Hibhcurd  v.  N.  T.  and 
Erie  R.  R.  Co.,  16  N.  Y.,  455 ;  Backer  v.  N.  Y.  C.  R.  R. 
Co.,  24  id.,  599 ;  A&umi  v.  N.  T.  C.  R.  R,  Co.,  60  Barb., 
690 ;  Tawmend  v.  N.  Y.  O.  cmd  11.  R.  R.  R.  Co.,  56  N.  Y.^ 
501.)  Defendant  was  entitled  to  give  evidence  of  mitigating 
circumstances.  {Millard  v.  Brown,  35  N.  Y.,  300 ;  Coming 
V.  Coming,  6  id.,  97 ;  Ha/miUon  v.  Third  Ave.  R.  R.  Go^ 
63  id.,  25  ;  56  id.,  298  ;  Brovon  v.  Hdbwrg&r,  52  Barb.,  52.) 

Church,  Ch.  J.  The  charge  of  the  court  upon  the  facts  is 
not  given  in  the  case.  The  presumption,  therefore,  is  that  the 
questions  of  fact  were  fairly  and  properly  submitted  to  the 

The  evidence  was  conflicting  upon  the  principal  fact  involved 
and  the  jury  were  warranted  in  finding  for  the  defendant,  and 
their  decision  is  conclusive.  Kor  is  there  any  reviewable  ques- 
tion presented  arising  out  of  the  decision  of  the  court  pro- 
hibiting the  plaintiff's  counsel  from  commenting  upon  the 
circumstances  that  the  defendant  omitted  to  call  the  station 
agent  at  Palatine  Bridge,  where  the  plaintiff  alleged  that  he 
purchased  his  ticket.  The  disposition  of  such  incidental  ques- 
tions arising  during  the  progress  of  a  trial,  in  general  rest  in 
the  discretion  of  the  court  with  which  appellate  courts  will 
not  interfere,  but  it  is  sufficient  to  say,  as  to  this  point,  that  no 
exception  was  taken. 

There  are  two  exceptions  taken  to  the  admission  of  evidence 
which  are  properly  presented  for  our  consideration :  The  first, 
in  permitting  the  conductor  to  state  that  he  honestly  believed 
that  the  plaintiff  had  not  surrendered  a  ticket  entitling  him  to 
be  carried  to  Utica,  and  the  other,  in  permitting  the  conductor 
to  state  that  he  believed  it  to  be  his  duty  to  put  the  plaintiff 
off  the  cars  if  he  did  not  pay  his  fare.  This  evidence  was 
allowed  upon  the  question  of  damages  only.  If  it  had  appeared 
that  the  plaintifPs  claim  was  limited  to  compensatory  damages 
strictly,  the  evidence  would  not  have  been  proper  or  material. 
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becaoee  if  the  plaintiff  was  unlawfully  ejected  from  the  care, 
the  good  faith  of  the  conductor  would  not  be  a  defence,  nor 
impair  the  right  of  the  plaintiff  to  actual  damages.  There  is 
nothing  in  the  case  to  show  that  the  plaintiff  did  not  intend  to 
claim  punitive  damages.  The  complaint  claimed  $6,000  dam- 
ages, and  the  real  injury  was  not  very  serious. 

The  counsel  for  the  plaintiff  contends  that  it  was  not  a  case 
where  punitive  damages  could  be  legally  allowed.  The  case, 
as  claimed  by  the  plaintiff,  was  somewhat  aggravated.  He 
claimed  that  he  was  kicked  from  the  care  when  the  train  was 
in  motion,  after  he  had  surrendered  a  ticket  entitling  him  to 
ride  to  Utica.  It  is  not  needful  to  determine  the  question 
definitely,  but  as  the  case  was  presented  by  the  plaintiff,  it  was 
one  where  it  is  evident  such  a  claim  might  be  made,  and,  if  so, 
the  court  was  justified  in  admitting  evidence  relevant  and 
proper  upon  that  phase  of  the  case.  It  is  not  disputed  but 
that  such  evidence  is  proper  upon  the  question  of  exemplary 
damages.  (53  N.  Y.,  25 ;  35  id.,  300 ;  6  id.,  97.)  In  order  to 
have  presented  the  point  of  immateriality  properly  upon  the 
question  of  compensatory  damages,  the  counsel  for  the  plain- 
tiff, when  this  evidence  was  offered,  should  have  disclaimed 
any  claim  for  any  further  damages. 

Another  answer  to  these  exceptions  is,  that  the  evidence 
could  not  have  legally  injured  the  plaintiff.  The  jury  found 
against  any  cause  of  action,  and  therefore  evidence,  even  though 
erroneously  received  upon  the  question  of  the  amount  of 
damages,  could  not  have  produced  any  injury.  The  counsel 
argued  that  though  received  upon  the  question  of  damages,  it 
infiuenced  the  jury  upon  the  merits.  We  cannot  presume  this, 
and  there  is  nothing  in  the  case  to  show  it. 

As  these  are  the  only  errore  alleged,  the  judgment  must  be 
affirmed. 

AU  concur ;  Allen,  J.,  taking  no  part. 

Judgment  affirmed. 
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J.   Fbank  Phillips,  Appellant,  v.  Henby  W.  Wheeleb 

et  al.,  Kespondents. 

A  sherifl  having  several  executions  in  his  hands,  issued  upon  judgments 
rendered  in  counties  outside  the  judicial  district  in  which  he  resides,  may 
make  a  motion  in  his  own  county  for  directions  as  to  the  disposition  of 
moneys  collected  by  him,  by  levy  and  sale,  under  the  executions. 

The  provision  of  the  Code  (sub.  4,  §  401),  providing  that  motions  must  be 
made  in  the  district  in  which  the  action  is  triable,  or  in  an  adjoining 
county,  etc.,  refers  to  motions  in  an  action  while  it  is  pending,  or  such 
as  relate  in  some  way  to  its  pendency  or  procedure. 

Prior  to  the  making  of  such  a  motion  the  sheriff  had  commenced  an  action 
against  all  the  execution  creditors,  to  determine  their  respective  rights; 
some  of  the  defendants  answered,  one  demurred  on  the  ground  that 
the  complaint  did  not  state  facts  constituting  a  cause  of  action;  the 
demurrer  was  sustained  by  the  Ckneral  Term.  The  action  was  pend- 
ing at  the  time  of  making  the  motion.  Said,  that  this  was  no  bar  to 
the  motion;  that  it  was  at  least  a  matter  of  discretion  with  the  court, 
whether'  to  grant  relief  on  the  motion  during  the  pendency  of  the 
action. 

The  property  levied  upon  and  sold  by  the  sheriff  belonged  to  a  firm  com- 
posed of  defendants.  Plaintiff,  one  of  the  execution  creditors,  obtained 
his  judgment  by  default  against  defendants  jointly,  upon  claims  alleged 
to  be  due  from  their  firm.  The  execution  upon  this  judgment  was  the 
first  one  issued  and  delivered  to  the  sheriff.  Upon  motion  thereafter 
made  by  defendant  W.,  the  judgment  was  opened,  and  he  was  allowed 
to  answer;  he  did  so,  denying  the  indebtedness,  and  upon  trial  obtained 
judgment,  adjudging  that  the  firm  was  not  indebted  to  plaintiff.  The 
other  two  defendants  not  having  joined  in  the  motion  the  original 
judgment  was  left  standing  as  against  them.  Held,  that  by  the  change 
in  the  original  judgment  the  execution  was  practically  superseded  ;  that 
if  it  retahied  any  vitality  it  was  only  against  the  two  defendants,  for 
their  debt,  not  the  debt  of  the  firm,  and  hence  could  take  only  their 
interest  in  the  firm  after  payment  of  partnership  debts;  and  that  a  sub- 
sequent execution,  duly  issued,  upon  a  judgment  against  all  the  partners 
upon  a  firm  debt,  was  entitled  to  a  preference. 

(Argued  September  26,  1876;  decided  October  8,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  departiment,  affirming  an  order  of 
Special  Term,  which  directed  George  Lamoree,  late  sherifE 
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of  Dutchess  county,  to  pay  over  to  the  owners  of  a  judgment 
obtained  by  Charles  Cornwall  against  the  defendants  herein, 
the  proceeds  of  certain  personal  property  belonging  to  their 
firm  which  had  been  levied  upon  and  sold  by  said  sherifi,  by 
virtue  of  several  executions.  (Mem.  of  decision  below,  2 
Hun,  603.) 

The  motion  was  made  by  said  sheriff,  in  Dutchess  county ; 
all  of  the  judgments  upon  which  the  executions  in  the  sheriffs 
hands  were  issued,  including  that  of  plaintiff's,  were  in  actions 
having  their  venue  in  the  city  and  county  of  New  York, 
except  that  of  said  Cornwall,  the  venue  in  which  was  in 
Greene  county. 

The  facts  sulBSiciently  appear  in  the  opinion. 

Amasa  J.  Pwrher^  for  the  appellant.  The  motion  was  not 
made  in  the  proper  district.  (Code,  §  401,  sub.  4.)  Phillip's 
execution  did  not  become  dormant.  (2  J.  B.,  418 ;  11  id., 
110 ;  17  id.,  2?4;  5  Hill,  837 ;  16  Barb.,  685 ;  5  Cow.,  390 ; 
12  Wend.,  404 ;  DrmderdaZe  v.  Sav/vest/re^  13  Abb.  Pr.,  106.) 

Oeorge  F.  Oomstock  and  H,  A.  Nelson^  for  the  respondent. 
The  execution  was  dormant  when  the  levy  was  made,  and 
such  levy  was  made  only  under  the  warrant  of  attachment. 
(Camp  V.  Chmnberlain,  5  Den.,  198;  3  R  S.,  645,  §  14; 
Oodfrey  v.  OibbonSy  22  Wend.,  569 ;  Root  v.  Wagner,  30 
N.  T.,  9 ;  KeUogg  v.  Griffm,  17  J.  R.,  274.)  The  question 
of  the  dormancy  of  the  execution  had  no  bearing  on  the  issue 
raised  by  the  demurrer  of  defendant  Smith.  {People  ex  rd. 
ReUly  V.  Johnson,  38  N.  T.,  58 ;  Shddon  v.  EdAJoa/rde,  35  id., 
287-289  ;  Gampbdi  v.  Qonsakis,  25  id.,  617.) 

Eabl,  J.  On  the  16th  day  of  October,  1867,  plaintiff 
recovered  judgment  by  default  against  Wheeler,  Smith  and 
Phillips,  the  defendants,  upon  claims  alleged  to  be  due  from 
them  jointly  as  a  firm.  Upon  that  judgment  execution  was 
issued  and  delivered  to  Lamoree,.  sheriff  of  Dutchess  county, 
October  30,  1867.  On  the  next  day,  in  an  action  commenced 
Siokkls.  —Vol.  XXH.        1 4 
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against  the  same  firm  to  recover  a  firm  debt  by  Charles  Corn- 
wall, an  attachment  was  issued  against  the  property  of  the 
firm  and  delivered  to  the  same  sheriff.  On  the  last  named 
day  the  sheriff  seized  and  attached  all  the  property  of  the 
defendant  in  his  county.  Subsequently  other  judgments  were 
recovered  against  the  same  defendants  and  other  executions 
issued  thereon  to  the  same  sheriff,  and  judgment  was  recovered 
in  the  Cornwall  action  for  upwards  of  $2,500  and  execution 
was  also  issued  thereon.  The  sheriff  sold  all  the  property 
seized  and  attached  and  the  net  proceeds  thereof  was  $1,779.44, 
which  he  held  in  his  hands  at  the  time  he  made  this  motion. 
This  sum  Phillips  claimed  upon  the  execution  issued  upon 
his  judgment  and  the  owners  of  the  Cornwall  judgment  claimed 
it  upon  their  exeeution.  And  this  motion  was  made  at  a 
special  term  of  the  Supreme  Court  held  in  Dutchess  county, 
by  the  sheriff,  notice  having  been  served  upon  all  the  owners 
of  the  executions  in  his  hands,  for  an  order  directing  the  disposi- 
tion of  the  money  so  in  his  hands.  The  court  at  Special 
Term  ordered  it  to  be  paid  upon  the  Cornwall  execution  and 
from  that  order  Phillips  appealed  to  the  General  Term  and 
from  affirmance  there  to  this  court.  The  sole  question,  there- 
fore, for  us  to  determine  upon  the  merits  is,  whether  the 
money  was  applicable  upon  the  Phillips  execution  or  upon 
the  Cornwall  execution. 

Two  preliminary  objections  are  taken  which  do  not  go  to 
the  merits  of  the  case,  which  must  first  be  noticed.  The 
PhiUips  judgment  was  recovered  in  New  York  and  the  Corn- 
wall judgment  in  Greene  county,  and  it  is  objcQted  that  the 
motion  could  not  be  made  in  Dutchess  county,  as  that  county 
was  not  in  the  judicial  district  or  adjoining  the  counties 
in  which  either  of  the  actions  were  triable.  Subdivision 
4  of  section  401  of  the  Code  provides,  that  "motions  upon 
notice  must  be  made  within  the  district  in  which  the  action  is 
triable,  or  in  a  county  adjoining  that  in  which  it  is  triable, 
except  that  where  the  action  is  triable  in  the  first  judicial  dis- 
trict the  motion  must  be  made  therein,  and  no  motion  upon 
notice  can  be  made  in  the  first  judicial  district  in  an  action 
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triable  elfiewhere."  The  motions  here  referred  to  are  motions 
in  the  action  while  it  is  pending  or  such  as  relate  in  some  way 
to  its  pendency  or  procedure.  Here  the  actions  were  ended 
and  jpro  hoc  vice  the  judgments  were  fuUy  executed.  The 
controversy  was  over  the  proceeds  in  the  hands  of  the  sheriff. 
He  desired  to  know  what  to  do  with  them,  and  we  think  he 
could  apply  to  the  Supreme  Court  in  his  own  county  for 
directions. 

Before  this  motion  was  made  the  sheriff  had  commenced  an 
action  in  the  Supreme  Court,  in  his  name  as  plaintiff,  against 
all  the  owners  of  the  various  executions  as  defendants,  setting 
forth  all  the  facts  and  asking  that  he  might  pay  over  the 
money  under  the  direction  of  the  court,  and  that  the  defendants 
be  required  to  interplead,  and  their  claims  thereto  thus  settled. 
Some  of  the  defendants  answered.  One  of  them  demurred 
on  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  Special  Term  overruled 
the  demurrer,  but  upon  appeal  to  the  General  Term  the  demur- 
rer was  sustained.  After  that  it  does  not  appear  that  any 
thing  was  done  in  that  action,  and  it  was  pending  at  the  time 
this  motion  was  made.  It  is  now  claimed  that  the  pendency 
of  that  action  is  an  answer  to  this  motion.  We  are  of  opinion 
that  it  is  not  The  plaintiff  was  embarrassed  in  his  mainte- 
nance of  that  action.  Some  of  the  defendants  answered,  and 
one  demurred,  and  upon  the  demurrer  the  General  Term  had 
decided  that  the  action  could  not  be  maintained.  The  deci- 
sion must  have  been  based  upon  some  principal  that  went  to 
the  very  foundation  of  the  action.  K  the  relief  sought  by  the 
sheriff  could  not  be  obtained  in  that  action  this  motion  was 
very  properly  entertained.  If  it  could  have  been  obtained  in 
that  action,  then  we  know  of  no  rule  of  law  that  deprives  the 
court  of  its  jurisdiction  to  grant  the  relief  upon  this  motion. 
The  pendency  of  the  action  is  no  bar  to  the  motion  seeking 
the  same  end  by  a  different  road.  It  was  at  least  matter  of 
discretion  in  the  court  to  grant  the  relief  upon  this  motion 
during  the  pendency  of  the  action. 

Upon  the  merits  we  think  a  proper  disposition  of  the  case 
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was  made  by  the  court  below.  After  the  execution  was 
ifisaed  on  the  Phillips  jndgment,  npon  the  motion  of  Wheeler, 
one  of  the  defendants  therein,  an  order  was  made  by  the 
Supreme  Court  opening  the  judgment  and  allowing  him  to 
answer.  He  answered  denying  the  indebtedness  of  the  firm 
to  the  plaintifE,  and  the  issue  thus  formed  was  referred,  and  the 
referee  found  that  the  firm  was  not  Indebted  to  the  plaintifE, 
and  ordered  judgment  for  defendant  Wheeler  against  the 
plaintifi  for  his  costs,  and  judgment  was  so  entered.  The 
other  two  defendants  not  having  moved  to  vacate  the  judg^ 
ment,  it  was  left  standing  against  them,  and  that  was  all  the 
judgment  the  plaintifi  then  had.  He  had  no  judgment 
against  the  three'  or  the  firm,  but  only  a  judgment  against  the 
two.  There  was,  therefore,  no  judgment  to  uphold  the  exe- 
cution which  had  been  issued  against  the  three  defendants, 
and  that  execution  was  practically  superceded,  its  foundation 
having  been  destroyed  by  the  action  of  the  court  upon  the 
judgment.  But  if  the  execution  had  any  vitality,  it  was 
simply  as  au  execution  against  the  two  defendants  for  their 
debt,  and  not  the  debt  of  the  firm,  and  hence  could  take  only 
the  interest  of  the  two.  in  the  firm  property  after  the  payment 
of  the  firm  debts.  It  follows,  therefore,  that  the  Cornwall 
execution,  which  was  properly  issued  upon  judgment  obtained 
against  all  the  members  of  the  firm  for  a  firm  debt,  had  the 
priority,  and  that  a  proper  disposition  was  made  of  the  money 
by  the  order  appealed  from. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Thb  People  ex  rel.  The  Canajohabie  National  Bank, 
Appellants,  v.  The  Boakd  of  Supebvibobs  of  Montoomeby 
OoTJNTT,  Eespondent. 

The  amendment  of  a  statute,  by  declaring  that  the  same  shall  read  as 
prescribed  by  the  amendatory  act,  is  not  a  repeal  of  the  original  statute; 
but  from  the  time  of  the  passage  of  the  amendatory  act,  the  whole 
force  of  the  enactment,  as  to  subsequent  transactions,  rests  upon  it. 
The  former  statute  is  merged  in  it,  has  no  vitality  distinct  from  it,  and 
can  only  be  referred  to  as  to  past  transactions.   A  repeal,  therefore,  of  the 
amendatory  act  does  not  revive  the  original  act,  but  both  fall  together. 
Accordingly,  hM,  that  the  act  of  1874  (chap.  180,  Laws  of  1874),  repeal- 
ing the  act  of  1878  (chap.  525,  Laws  of  1878),  which  amended  the  act 
of  1867  (chap.  664,  Laws  of  1867),  enabling  the  sui>ervisors  of  Mont- 
gomery county  to  refund  illegal  taxes,  did  not  restore  the  act  of  1867, 
but  both  were  abrogated. 
Where  the  legislature  makes  an  appropriation  of  money,  and  directs  the 
same  to  be  levied  by  tax,  either  general  or  local,  for  the  satisfaction  of 
a  claim,  which  is  not  a  public  charge,  or  recoverable  by  action,  but  is 
only  founded  on  justice  and  equity,  it  vests  no  absolute  right  in  the 
claimant;  and  when  no  condition  is  imposed  upon  him,  and  nothing  is 
done  or  required  to  be  done  by  him  as  a  consideration  for  the  conces- 
sion, there  is  nothing  which  gives  the  enactment  the  form  or  sanction 
of  a  contract,  and  so  protected  by  the  Constitution     Until,  therefore, 
the  money  is  raised  and  actually  paid  over,  the  whole  subject  is  within 
the  control  of  the  legislature,  and  a  repeal  of  the  enactment  is  valid. 
As  by  the  statutes  so  repealed,  as  above  stated,  the  amount  of  a  claim  for 
a  tax  illegally  assessed  and  paid,  when  determined  by  the  board  of 
supervisors,  was  made  a  county  charge,  and  said  board  had  no  discre- 
tion to  allow  or  disallow  the  same,  or  in  determining  whether  they 
would  or  would  not  audit  or  adjust  it,  the  functions  of  the  board, 
judicial  in  their  character,  and  so  final  and  conclusive  until  reversed, 
were  limited  to  ascertaining  the  amount.    A  repeal,  therefore,  of  the 
act  making  the  claim  a  county  charge  did  not  reverse  any  judicial  deter- 
mination of  the  board. 
Accordingly,  Ae2e{,  where,  prior  to  the  passage  of  the  repealing  act,  a 
claim  had  been  presented  to  the  board  of  supervisors,  and  the  amount 
thereof  fixed  and  determined  by  it,  but  the  same  had  not  been  collected 
and  paid,  that  the  action  of  the  board  did  not  add  to  the  force  or  effect 
of  the  statutes,  or  make  them  irrepealable ;  and  that,  by  the  repeal,  all  of 
the  proceedings  of  the  board  fell  with  them. 
The  cases  wherein  the  actions  of  boards  of  supervisors,  in  the  settlement 
of  disputed  claims,  or  in  the  audit  and  allowance  of  county  charges. 
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are  regarded  as  in  their  nature  judicial,  are  where  the  whole  matter  is 
within  their  jurisdiction. 
Superviaors  y.  Bnggs  (2  Den.,  2^,  Poople  y.  Sup&nisors  (26  Barb.,  118), 
Bap&nwyrB  v.  BirdsaU  (4  Wend.,  453),  People  v.  Stocking  (GO  Barb.,  573), 
People  Y.  Stout  (28  Barb.,  849)  distinguished. 

(Argued  September  26,  1876;  decided  October  8,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  an  order  of 
Special  Term  denying  a  motion  on  the  part  of  relator  for  a 
mandamus  requiring  defendant  to  levy  and  collect  a  tax  to 
pay  an  alleged  claim  in  his  favor. 

The  relator  is  a  national  bank.  In  November,  1873,  it  pre- 
sented to  defendant  The  Board  of  Supervisors  of  Montgomery 
County,  imder  chapter  525,  liaws  of  1873,  a  claim  for  taxes 
alleged  to  have  been  levied  and  paid  by  it  upon  United  States 
bonds  and  securities  which  were  exempt  from  taxation.  In 
December,  1873,  said  board  audited  relator's  claim  at  $4,544.19, 
but  did  nothing  toward  levying  and  collecting  the  amount  by 
tax,  or  payment  of  said  sum,  after  the  passage  of  the  act, 
chapter  180,  Laws  of  1874,  repealing  said  act  of  1873.  And 
in  May,  1874,  at  a  meeting  of  said  board,  a  resolution  was 
adopted  reciting  the  repeal  and,  thereupon,  reconsidering  and 
rescinding  the  resolution  auditing  relator's  claim.  At  its 
annual  session,  in  November,  1874,  said  board  was  requested 
to  levy  a  tax  for  the  amount  so  awarded  to  relator,  but  refused 
so  to  do. 

Geo,  F.  Comatock  for  the  appellants.  Boards  of  supervisors 
pass  judicially  upon  claims  committed  to  their  decision. 
{Brady  v.  Swprs.  of  N.  Z.,  2  Sandf .,  460,  472 ;  10  N.  Y., 
260;  People  Y.  Suprs.  of  Liv.  Co.^  26  Barb.,  118;  12  How., 
204 ;  People  v.  Stocking^  50  id.,  574 ;  Suprs.  of  Cherumffo  v. 
BirdsaUj  4  Wend.,  460 ;  Siiprs.  of  Onondaga  v.  BriggSj  2 
Den.,  26,  39 ;  10  Vt.,  123 ;  People  v.  Supra,  of  N.  F.,  21 
How.  Pr.,  322 ;  Burch  v.  Newbv/rry,  10  N.  Y.,  392 ;  Dash 
V.  Vam,  KleecJc^  7  J.  R.,  477,  490 ;  Lanjoson  v.  Jeffries^  47 
Miss.,  686.)    The  repeal  of  a  criminal  or  penal  statute  ends 
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all  profiecQtioiiB  nnder  it,  and  will  even  arrest  a  jadgment  in 
such  an  action,  but  this  role  does  not  apply  to  statutes  giving  a 
civil  right  or  remedy.  {Bviler  v.  Palmer^  1  Hill,  324 ;  Palmer 
V.  Cimley,  4  Den.,  374 ;  2  N.  Y.,  182 ;  Pruyn  v.  Tyler^  18 
How.  Pr.,  331 ;  1  Mete.,  174 ;  1  Black,  358 ;  PeopU  v. 
8v{pr%,y  etc.y  4  Barb.,  64 ;  Sedg.  on  Const.  Law,  108,  and  note ; 
Smith  on  Const  Law,  880-882 ;  6  How.,  284.)  The  vital 
and  only  necessary  part  of  the  statute  was  that  which  directed 
the  board  to  hear  and  determine  the  claim  for  illegal  taxes 
and  to  refund  the  same.  (1  N.  Y.,  30 ;  1  Kent's  Com.  [5th 
ed.],  464 ;  17  N.  Y.,  449 ;  People  ex  rd,  Shemum  v.  Suprs.^ 
30  How.  Pr.,  173 ;  WiUie  v.  Hmemeyery  5  Duer,  447 ;  15  K 
Y.,  696 ;  49  id.,  332.) 

Nathamd  C.  Moak  for  the  respondents.  The  legislature  had 
power,  in  1874,  to  repeal  the  act  of  1874  as  amended.  (Cooley's 
Const  Lim.  [2d  ed.],  125,  126 ;  Const  U.  S.,  art.  1,  §  10,  sub. 
1 ;  SaUerlee  v.  Matthewaon,  2  Pet,  413 ;  Wdtaon  v.  Meroer^ 
8  id.,  88,  110;  CJuj/rles  River  Bridge  v.  Warren  Bridge^  11 
id.,  639 ;  Ben/nsi  v.  Boggs  Baldwin^  60  N.  Y.,  74,  75 ;  Bal- 
timorej  etc.,,  v.  Ifeebit^  10  How.  [U.  S.],  395 ;  CaapefUer  v. 
Conrnumwealthy  17  id.,  456 ;  Rutger^  etc,,  v.  Cov/ntyy  etc.,  24 
id.,  800;  Garrieany.  City  of  N.  T.,  21  Wal.,  196,  203;  In 
re  Mayor,  etc.,  49  N.  Y.,  150 ;  Barlow  v.  Gregory,  31  Conn., 
261 ;  In  re  v.  HuCbert,  17  lU.,  579 ;  Todd  v.  Crwmh,  5  McL., 
172 ;  La/rdhee  v.  Baldwin,  35  Cal.,  156 ;  Daly  v.  Harwell, 
83  Ga.,  46 ;  People  v.  Roper,  35  N.  Y.,  629,  637,  638 ;  Sc&oa 
V.  True,  53  N.  H.,  532 ;  Va/n  AU&n  v.  Asere.,  3  Wal.,  573 ; 
Bank  v.  Ma^ee,  43  N.  Y.,  184;  Swift  v.  City  of  Poughkeep- 
sie,  37  id.,  611 ;  Bank  v.  EVmira,  53  id.,  49 ;  Dewey  v. 
Supra.,  etc.,  4  T.  &  C,  606 ;  Newma/n  v.  Supre.,  etc.,  45  N". 
Y.,  676 ;  Nickodem/ae  v.  Sagim/vw,  25  Mich.,  456  ;  Beere  v. 
SUste,  20  How.  [TJ.  S.],  527 ;  Stocking  v.  Hvml,  3  Den.,  274 ; 
Watem  v.  N.  T.  C  R.  R.  Co.,  47  N.  Y.,  157;  Curry 
V.  Lcmdere,  35  Ala.  [N.  S.],  280 ;  Conkey  v.  Hart,  14  N. 
Y.,  22,  28-31 ;  City  of  Augusta  v.  NoHh,  57  Me.,  392 ; 
Ola/rke  v.    McCrea/ry,  20  Miss.,   353;    Morris  v.  People, 
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the  legislature,  as  expressed  in  those  acts  to  the  supervisors  of 
Montgomery  county,  to  hear  and  determine  any  claims  for 
assessments  illegally  or  erroneously  made  upon  United  States 
bonds  or  other  securities  exempt  from  taxation,  and  to  refund 
to  the  proper  persons  the  amount  collected  or  paid  upon  such 
assessments.  The  amounts  so  paid  are  made  a  county  charge 
by  the  statutes  quoted.  The  acts  were  imperative  upon  the 
board  of  supervisors,  and  that  body  had  no  discretion  to  allow 
or  disallow  the  same  when  the  amount  illegally  paid  wa£ 
ascertained.  Neither  had  the  supervisors  any  discretion  in 
determining  whether  they  would  or  would  not  audit  and  adjust 
them.  {People  v.  Suprs.  of  Otsego  Co.^  51 N.  Y.,  401.)  The 
acts  of  the  supervisors  which  can  in  any  aspect  be  regarded  as 
judicial,  and  therefore  final  and  conclusive  until  reversed,  had 
respect  solely  to  the  amounts  at  which  claims  under  the  acts 
should  be  audited  and  allowed.  Had  they  been  left  to  deter- 
mine, also,  whether  these  claims  were  or  were  not  county 
charges,  their  decision  of  that  question  might  have  been 
claimed  to  be  judicial  and  in  the  nature  of  a  judgment,  but 
the  functions  of  the  supervisors,  judicial  in  their  character, 
being  limited  to  ascertaining  and  determining  the  amount  or 
amounts  which,  when  ascertained  and  determined,  the  legisla- 
ture had  directed  to  be  raised  by  tax  and  paid  as  other  county 
charges  are  provided  for  and  paid,  a  repeal  of  the  acts  making  the 
claims  a  county  charge,  does  not  reverse  any  judgment  or  judi- 
cial determination  of  the  board  of  supervisors  in  respect  to  any 
matter  referred  to  them.  The  cases  in  which  it  has  been  held 
that  the  action  of  boards  of  supervisors  in  the  settlement  of 
disputed  claims,  or  the  audit  and  allowance  of  county  chai^ges 
have  been  regarded  as  in  their  nature  judicial,  have  been  those 
where  the  whole  matter  was  within  their  jurisdiction.  {Super- 
visors of  Ononddga  v.  Briggs^  2  Denio,  26;  People  v. 
Buperoisors  of  Livingston  Cowityy  26  Barb.y  118;  Super- 
visors of  Chenango  v.  Birdsall^  4  Wend.,  453 ;  People  v. 
Stockvng,  50  Barb.,  573  ;  People  v.  SUrut,  23  id.,  349.) 

The  claim  of  the  relator  was  made  a  county  charge,  not  by 
the  adjudication  and  allowance  of  the  board  of  supervisors, 
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bnt  by  the  legislature  in  the  exercise  of  the  taxing  power,  in 
respect  to  which  it  is  sovereign.  The  legislature  may  deter- 
mine what  sums  shall  be  raised  by  taxation,  and  for  what 
purposes,  and  it  may  make  appropriations  of  money,  and 
cause  the  same  to  be  levied  by  tax,  either  general  or 
local,  for  the  satisfaction  of  a  claim  which  is  not  recover- 
able by  action,  or  a  public  charge  in  virtue  of  any  pre- 
vious or  existing  laws,  and  which  is  only  founded  in 
equity  and  justice,  or  which  the  legislature  regards  as 
equitable  and  just.  {Toum  of  Guilford  v.  Supervisors  of 
Chencmgo^  3  Kern.,  143 ;  Brewster  v.  City  of  Syracuse^  19 
N.  T.,  116.)  The  action  of  the  legislature  in  the  exercise  of 
the  power  of  taxation  is  not  the  subject  of  judicial  review,  and, 
in  the  present  instance,  was  not  the  subject  of  review,  or  sub- 
mitted to  the  action  or  discretion  of  the  board  of  supervisors. 
{People  V.  Mayor  of  BrooTdyn^  4  Comst.,  419.)  The  action 
of  the  legislature  was  but  a  concession  to  the  supposed  equities 
of  the  claimants,  but  vested  no  ab^lute  rights  in  them,  and 
did  not  impair  or  curtail  either  the  general  powers  of  the 
legislature  over  taxation  or  its  power  in  respect  to  the  particular 
tax.  The  legislature  could  not  and  did  not  assume  to  surrender 
any  power  in  respect  to  taxation  or  over  the  class  of  claims 
mentioned  in  the  statutes,  so  far  as  they  were  the  proper  sub- 
jects of  legislative  action.  No  conditions  were  imposed  upon 
the  relator  or  the  other  claimants  under  the  acts,  and  nothing 
was  done  or  required  to  be  done  as  a  remuneration  for  the  con- 
cession. There  was  nothing  in  the  legislation,  or  any  thing 
done  or  to  be  done  under  it,  which  would  give  it  the  form 
or  sanction  of  a  contract  so  as  to  bring  it  within  the  pro- 
tection of  the  Constitution,  prohibiting  the  passage  of  laws 
impairing  the  obligations  of  contracts.  The  relator  had,  and 
in  the  nature  of  things  could  have,  no  vested  right  in  the  per- 
petuity or  continuance  of  the  law.  Until  the  money  was  raised 
and  actually  paid  over,  the  whole  subject  was  within  the  power 
of  the  legislature ;  and  a  repeal  of  the  act,  operating  merely 
as  a  revocation  of  a  gratuitous  concession,  was  valid  as  within 
the  legitimate  powers  of  the  legislature,  having  plenary  juris- 
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diction  and  power  over  the  whole  subject.  {Rector^  etc.j  of 
Christ  Church  v.  Philadelphia^  24  How.  [U.  S.],  300 ;  People 
V.  Commissioners  of  Taxes  of  N.  Z".,  47  N.  T.,  501.)  As  the 
legislature  might  have  refrained  from  enacting  the  laws,  and 
the  relator  and  the  other  claimants  would  not  have  been  thereby 
deprived  of  any  legal  rights,  so  a  repeal  of  the  laws,  voluntarily 
and  gratuitously  passed,  worked  no  legal  injury  to  them.  The 
action  of  the  supervisors  in  obeying  the  mandate  of  the  legis- 
lature and  ascertaining  the  amounts  that  had  been  paid  for 
taxes  upon  securities  exempt  from  taxation,  could  not  add  to  the 
force  and  effect  of  the  law  or  make  it  iirepealable.  If  the 
legislature  had  power  over  it  the  day  before  the  supervisors 
acted,  they  had  the  same  power  the  day  after  and  until  the 
last  moment  before  the  payment  of  the  money  to  the  claim- 
ants. All  that  was  done  by  the  supervisors  under  the  act,  was 
to  give  effect  to  the  spontaneous  grant  or  concession  of  the 
legislature,  and,  upon  the  repeal  of  the  law,  the  acts  done  neces- 
sarily fell  with  it,  or  were  without  legal  efficacy  or  significance 
from  that  time.  Had  the  legislature  delegated  to  the  board  of 
supervisors  the  power  to  determine  whether  these  claims  should 
be  paid  as  county  charges,  a  repeal  of  the  act,  even  after  action 
of  the  board  of  supervisors,  would  have  terminated  all  pro- 
ceedings under  it.  In  that  case,  the  declaration  that  the  claims 
should  be  paid  as  county  charges  would  have  been  legislative 
in  its  character,  while  the  determination  of  the  amounts  would 
have  been  judicial.  The  relator's  right  to  any  remedy  exists 
solely  by  virtue  of  the  statute  and  not  upon  any  contract 
authorized  by  the  statute,  and  therefore  he  has  no  vested  right 
with  which  the  legislature  could  not  interfere. 

The  only  question,  then,  is  whether  the  act  chapter  180,  of 
the  Laws  of  1874,  repealed  the  act  of  1867  as  well  as  that  of 
1873  {swpra)j  and  thus  recalled  the  concession  and  revoked  the 
mandate  to  the  board  of  supervisors  and  took  from  that  body 
all  power  in  the  premises.  If  by  the  repeal  of  the  act  of  1873 
the  law  of  1867  was  restored,  then  the  mandate  remained,  and 
the  relator  was  entitled  to  a  rrumda/m/us^  as  was  held  in  People 
V.  Supervisors  of  Otsego  Gotmty  {ffuprd).    The  result  in  such 
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ease  would  only  be  to  modify  the  law  in  apportioning  the  tax, 
and  the  f  onn  of  the  taxation,  and  impose  the  whole  amount 
upon  the  county  at  large,  instead  of  apportioning  it  among 
the  towns  upon  some  equitable  basis.  This  was  clearly  within 
the  province  of  the  legislature,  and  if  such  is  the  effect  of  the 
legislation,  the  mandatory  part  of  the  law  in  all  that  is  sub- 
stantial to  the  rights  of  the  relator,  and  the  remedy  under  the 
law  remains.  By  the  law  of  1873  that  of  1867  was  not 
repealed ;  but  from  the  time  the  former  was  passed,  it  became 
the  law  ai  to  all  proceedings  thereafter,  while  all  that  had  been 
done  before  that  time  was  supported  by  the  first  act,  and 
must  be  judged  by  it.  {Eh/  v.  HoUon^  15  N.  T.,  595 ;  Mocre 
V,  Mauserty  49  id.,  832). 

At  the  time  of  the  passage  of  the  repealing  act  of  1874,  by 
which  the  act  of  1873  was  in  terms  and  by  reference  to  its 
title  and  the  date  of  its  passage  repealed,  the  act  of  1873  was 
the  only  law  in  force.  The  earlier  statute  had  been  merged 
by  being  incorporated  and  united  with  new  provisions  in  the 
amendatory  act  substituted  for  it.  The  general  rule  is,  that  if 
a  statute  that  repeals  another  is  itself  afterwards  repealed,  the 
first  statute  is  thereby  revived,  without  any  formal  words 
for  that  purpose.  (1  Black's  Com.,  90 ;  Wheeler  v.  Roberts^ 
7  Cow.,  536.)  This  rule  is  especially  applicable  to  the  case  of 
a  statute  repealed  in  express  terms,  and  in  such  a  case,  the 
reason  of  the  rule  is  obvious.  By  a  repeal  of  the  repealing 
act  a  change  of  purpose  and  of  policy  in  the  legislature  is 
clearly  indicated,  and  effect  is  given  to  the  intent  of  the  legis- 
lature thus  manifested  by  holding  that  the  original  statute  is 
revived.  It  was  held  by  the  Supreme  Court  of  Wisconsin  in 
Ooodno  V.  Oehkoeh  (31  Wis.,  127),  that  the  repeal  of  a  statute 
amending  a  former  statute  by  making  the  same  to  read  as 
recited  at  length  in  the  later  act,  did  not  work  a  revival  of  the 
first  act;  but  the  decision  proceeded  upon  the  effect  of  a 
statute  in  that  State,  the  same  as  the  English  statute,  twelfth 
and  thirteenth  Victoria  (chap.  21,  §  5),  enacting  that  no  act  or 
part  of  an  act  repealed  by  a  subsequent  act  of  the  legislature 
shall  be  revived  by  the  repeal  of  such  repealing  act,  unless 
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express  words  be  added  reviving  such  repealed  act.  With  u& 
the  amendment  of  a  statute  or  part  of  a  statute,  by  making 
the  same  read  as  prescribed  by  the  amendatory  statute,  thus 
incorporating  all  that  is  deemed  desirable  to  retain  of  the  old 
law  in  the  new,  is  not  regarded  as  a  repeal  of  the  parts  thus 
transferred,  but  from  the  time  of  the  passage  of  the  new 
statute,  the  whole  force  of  the  enactment  rests  upon  the  later 
statute.  Although  the  former  act  remains  upon  the  statute 
book  and  is  not  repealed,  either  expressly  or  by  implication^ 
it  is  no  longer  the  law  of  the  land  in  respect  to  new  cases  that 
may  arise.  In  the  case  before  us,  the  substance  and  body  of 
the  act  of  1867  was  incorporated  in  and  made  a  part  of  the 
act  of  1873 ;  the  latter  statute  was  but  a  modification  of  the 
details  for  giving  effect  to  the  intention  of  the  legislature  to 
reimburse  those  who  had  been  illegally  assessed  and  compelled 
to  pay  taxes  upon  securities  exempt  from  taxation.  The 
passage  of  that  act  indicated  no  change  of  purpose  in. 
the  legislature,  or  any  different  intent  than  such  as  was- 
indicated  by  the  former  statute.  The  object  and  purpose 
of  both  were  the  same,  to  make  certain  individual  claims 
county  charges,  and  provide  for  their  payment.  The  details 
of  both  statutes,  and  all  the  matters  in  respect  to  which  the 
act  of  1873  differed  from  that  of  1867,  were  incidental  to  the 
main  purpose.  During  the  existence  of  the  law  of  1873,  no 
part  of  the  law  of  1867  was  in  force,  or  could  be  referred  to 
for  any  purpose,  except  to  sustain  past  transactions  under  it. 
Both  statutes  were  special  and  local,  and  for  a  private  pur- 
pose, did  not  affect  the  general  administration  of  State  or 
county  affairs,  and  both  could  be  blotted  out  without  inter- 
fering with  the  governmental  machinery.  A  repeal  of  the 
later  and  more  perfect  statute,  which  was  the  only  law  in 
existence  making  the  claims  a  county  charge  and  providing^ 
for  their  payment,  was  indicative  of  an  intention  to  revoke 
the  concession  that  had  been  made,  rather  than  of  an  inten- 
tion to  restore  the  first  and  more  imperfect  act.  The  change 
of  purpose  indicated  by  the  repealing  statute  was  radical, 
going  to  the  subject-matter  of  the  legislation,  and  was  not 
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limited  to  the  more  specific  details  and  modal  parts  of  the 
act  of  1873.  The  legislature  may  have  supposed,  although 
erroneously,  that  the  act  of  1867  was  functvs  officio^  not  hav- 
ing been  acted  upon  by  the  board  of  supervisors  at  its  then 
next  meeting.  If  so,  this  was  a  reason  why  that  act  should 
not  be  mentioned  in  the  repealing  statute.  This^  however, 
is  but  a  slight  circumstance.  The  broader  ground  upon  which 
to  rest  a  decision  is  the  fact  that  the  statute  which  the  legis- 
lature did  in  terms  repeal  was  the  only  law  in  force  at  that 
time  under  which  the  relator  and  others  similarly  situated  had 
any  right  to  relief  or  any  remedy  for  the  taxes  wrongfully 
imposed,  and  that  the  former  act  upon  that  subject  was  by 
incorporation  merged  in  it  and  had  no  vitality  distinct  from 
it.  So  long  as  statutes  must  have  effect  according  to  the 
intent  of  the  legislature  as  manifested  by  the  language 
employed,  and  in  the  light  of  the  circumstances  under  which 
the  acts  are  passed,  there  could  hardly  be,  without  express 
words,  a  stronger  manifestation  of  an  intent  to  abrogate  all 
legislation  giving  those  who  had  paid  taxes  upon  government 
securities  a  claim  upon  the  county  for  the  amounts  paid,  than 
by  a  law  in  terms  repealing  the  only  statute  in  force  which 
embodied  the  only  other  statute  that  had  been  passed  upon 
the  subject  In  Warrefn,  v.  Windle  (3  East,  205),  it  is  inti- 
mated that  where  a  statute  professes  to  repeal  absolutely  a 
prior  law  and  substitutes  other  statutes  upon  the  subject  which 
are  limited  to  continue  only  till  a  certain  time,  the  prior  law 
does  not  revive  after  the  repealed  statute  is  spent,  unless  the 
intent  of  the  legislature  to  that  effect  be  expressed.  The 
reverse  of  this  was  held  in  CoUins  v.  Smith  (6  Whart.,  294), 
and  the  case  of  Warren  v.  Windle^  criticized  by  Ch.  J.  Gib- 
son. But  the  revival  in  the  Pennsylvania  case  of  the*  first 
statute  was  held  to  arise,  not  from  an  implication  of  intention 
but  from  a  removal  of  the  pressure  which  kept  the  original 
statute  down.  In  this  case,  the  statute  of  1867  was  annulled, 
for  aU  practical  purposes,  by  its  merger  in  the  statute  of  1873 ; 
and  when  the  latter  act  was  repealed,  it  as  effectually  anni- 
hilated the  act  of  1867  as  if  the  same  had  been  expressly 
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mentioned  in  the  repealing  act.  This  is  a  neoessaiy  impli- 
cation from  the  repeal.  By  the  repeal,  theref ore,  the  rdator 
has  lost  all  right  to  any  remedy  under  either  statute. 

The  order  most  be  affirmed. 

All  concur,  except  Kapallo,  J.,  not  voting. 

Order  affirmed. 


In  the  Matter  of  William  Begos  an  Applicant  for  admis* 

sion  to  the  Bar. 

Under  the  provisionB  of  the  act  of  1871  (chap.  486,  Laws  of  1871)  in  rela- 
tion to  the  qualifications  of  persons  applying  to  be  admitted  to  practice 
as  attorneys,  etc.,  it  is  for  the  General  Term  to  satisfy  itself  of  and  to 
approve  the  applicant  "for  his  good  character  and  learning."  The 
exercise  of  this  discretionary  power  by  the  General  Term  cannot,  oxdi- 
narily,  be  reviewed  or  interfered  with  by  this  court 

It  seems  that  if  the  General  Term  should  deny,  in  a  particular  case,  that  it 
had  the  legal  power  to  admit,  though  satisfied  that  the  applicant  was 
possessed  of  the  requisite  qualifications,  this  court  might  review  the 
order  so  far  as  to  discover  whether  the  power  existed;  so,  also,  if  a  clear 
case  of  abuse  of  discretion  appeared  this  court  might  correct. 

In  re  The  OradtuUes,  etc,  (11  Abb.  Pr.,  801),  distinguished. 

An  appeal  from  an  order  refusing  to  approve  of  the  good  character  of  an 
applicant,  and  denying  his  admission  on  that  ground,  cannot  be  sus- 
tained where  the  case  furnished  does  not  present  all  the  facts  before  the 
General  Term  and  upon  which  it  acted. 

(Submitted  September  26,  1876;  decided  October  8,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  denying  appellant's 
motion  to  set  aside  the  report  on  character  of  a  committee 
appointed  to  examine  appellant  on  application  for  admission  to 
practice  as  attorney  and  counselor  and  to  admit  said  appellant. 

The  facts  sufficiently  appear  in  the  opinion. 

William  Begg%^  appellant,  in  person. 

FoLGEB,  J.  The  statute  (chap.  486,  Laws  of  1871)  makes 
it  the  duty  of  the  judges  of  this  court,  or  a  majority  of  them, 
to  establish  rules  and  regulations  in  relation  to  the  admission 
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of  persons  applying  to  be  admitted  as  attorneys,  etc.  This  is 
all  the  original  power  which  that  law  confers  upon  this  oonrt, 
or  the  members  of  it. 

It  farther  provides  that  every  male  citizen  aged  twenty-one 
years,  applying  to  be  admitted,  shaU  be  examined  by  the 
justices  of  the  Supreme  Court,  or  a  committee  appointed  by 
it,  at  a  General  Term ;  and  if  he  shall  be  found  to  have  com- 
plied with  the  rules  and  regulations  prescribed  by  the  judges 
of  the  Court  of  Appeals,  and  shall  be  approved  by  the  justices 
of  the  Supreme  Court  for  his  good  character  and  learning,  it 
shall  direct  an  order  to  be  entered  statiog  the  same,  and  there- 
upon such  person  i^all  be  entitled  to  practice  as  an  attorney, 
etc.  The  approval  is  with  the  General  Term  of  the  Supreme 
Court  alone.  It  must  be  satisfied  of  the  good  character  of  the 
applicant.  It  may  inform  itself  on  this  head  through  the 
inquiries  of  a  committee  of  counselors  of  its  bar,  and  on  the 
report  of  that  committee  it  has  the  power  of  admitting  or 
rejecting.  Such  is  the  way  in  which  it  acted  ia  this  case.  It 
is  a  discretionary  power,  to  be  exercised  upon  a  consideration 
of  aU  the  facts  before  it.  This  court  cannot  interfere  with 
the  exercise  of  that  discretion,  in  ordinary  cases.  If  the  Gen- 
eral Term  should  deny,  in  a  particular  case^  that  it  had  the  legal 
power  to  admit,  though  satisfied  that  the  applicant  was  pos- 
sessed of  sufficient  legal  acquirements,  and  had  a  good  charac- 
ter, and  was  a  male  citizen  of  the  age  of  twenty-one  years 
(Laws  of  1871,  chap.  486,  §  3),  this  court  would  review  its 
order  so  far  as  to  discover  whether  it  had  the  power  of  admis- 
sion in  that  case.  In  the  case  In  re  Ths  QTadu(Ue%^  eto.  (11 
Abb.  Pr.,  301),  the  General  Term  had  denied  the  admission 
on  the  grotmd  of  the  unconstitutionality  of  the  law.  Or,  if  a 
clear  case  of  abuse  of  discretion  appeared,  this  court  might 
correct.  This  is  the  appellate  power  which  it  has.  Where 
the  power  of  the  General  Term  has  been  used,  and  it  has,  in 
the  exercise  of  a  temperate  discretion,  passed  upon  the  reports 
of  the  committee  presented  to  it,  and  weighed  all  the  facts, 
this  court  is  powerless  to  interfere,  either  to  approve  or  disap- 
prove. It  is  for  the  General  Term  to  determine  whether  the 
SicKELS— Vol.  XXII.         16 
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applicant  has  or  has  not  the  qualifications  of  age,  citizenship^ 
acquirements  and  good  character. 

Such  is  this  case.  The  committee  upon  the  character  of  the 
applicant  for  admission  declined  to  report  favorably  upon  it, 
and  based  their  decUnation  upon  matter  appearing  in  certain 
papers  issuing  from  him.  The  General  Term,  informed  by 
this  report,  and  on  reading  the  testimony  presented,  not  capri- 
ciously or  willfully,  but  on  judicial  consideration  thereof, 
decided  that  it  could  not  grant  the  petition  of  the  applicant. 
This  court  may  not  review  that  decision. 

The  appellant  considers  the  case  above  cited  (11  Abb.,  supra) 
as  establishing  his  right  to  appeal.  That  case  arose  under  the 
Constitution  of  1846,  by  which  any  male  citizen  of  the  age  of 
twenty-one  years,  of  good  moral  character,  and  who  possessed 
the  requisite  qualifications  of  learning  and  ability,  should  be 
entitled  to  admission  to  practice  in  all  the  courts  of  the  State. 
(Const.  1846  [1  Edm.  Stat.,  p.  52],  art.  6,  §  8.)  "  The  Consti- 
tution conferred  the  absolute  right  of  admission  upon  every 
one  possessing  the  requisite  qualifications.  *  *  *  It  being 
ascertained  that  the  applicant  possessed  the  requisite  qualifica- 
tions his  admission  followed  as  a  legal  necessity.  *  *  *  The 
proceedings  upon  such  an  application  are  to  be  regarded  as  of 
a  judicial  nature."  (11  Abb.,  supra^  p.  328.)  It  was  held 
that  the  right  was  a  substantial  one ;  that  the  order  of  the 
General  Term  affected  it ;  that  it  was  made  in  a  special  pro- 
ceeding (Code,  §  11,  sub.  3);  that  it  was  an  actual  determina- 
tion of  the  court;  was  a  final  order  (id.),  and  that  it  was 
appealable  to  this  court.  Three  judges  dissented;  on  what 
ground  does  not  appear.  The  judiciary  article  of  the  Consti- 
tution, as  it  was  amended  in  1867,  does  not  contain  the  pro- 
vision for  the  admission  of  attorneys,  above  cited  from  the 
Constitution  of  1846,  nor  any  other.  Instead  of  that  there  is 
the  statute  of  1871,  above  cited.  By  that  every  male  citizen 
of  the  age  of  twenty-one  years,  thereafter  applying  to  be 
admitted  to  practice  as  attorney,  shall  be  examined  by  the 
justices  of  the  Supreme  Court,  or  a  committee  appointed  by 
the  court,  at  a  General  Term  thereof,  and  if  he  shall  be 
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approved  by  the  said  justices  for  his  good  character  and  learn- 
ing, he  may  be  admitted.  Clearly,  it  is  for  the  justices  to 
approve,  and  it  is  a  matter  in  their  discretion  to  approve  or 
not,  and  their  decision  is  final  and  non-appealable,  save  in  the 
exceptional  cases  above  noted.  The  right  to  admission  /Iocs 
not  depend  alone  upon  the  possession  of  the  qualifications,  but 
upon  the  approval  of  the  justices.  The  legislature  has  wisely 
seen  fit  to  confer  upon  them  that  discretion.  They  are 
supreme  and  irreversible  in  the  exercise  of  it,  unless  that  exer- 
cise has  been  clearly  capricious  or  willful,  when  it  may  be 
reversed. 

Clearly,  in  a  case  where  the  proofs  as  to  good  character  are 
balanced  pro  and  can^  or  where  there  is  proper  proof  upon 
both  sides,  and  the  General  Term  has  considered  them,  this 
court  may  not  entertain  an  appeal.  Besides  the  foregoing 
reasons  for  a  dismissal  of  the  appeal,  there  is  another.  The 
papers  do  not  furnish  this  court  with  all  the  facts  which  were 
before  the  General  Term  and  its  committee.  The  complaint 
in  the  action  brought  by  Beggs  is  not  in  the  papers,  yet  the 
allegations  in  that,  not  withdrawn,  but  attempted  to  be  justi- 
fied, infiuenced  the  committee  and  the  General  Term.  This 
court  could  not  determine  that  the  General  Term  were  in 
error  in  their  estimation  of  the  facts,  when  the  facts  are  not 
found  in  the  appeal  papers. 

We  do  not  express  any  opinion  upon  the  merits.  The 
papers  before  us  show  that  the  applicant  is  not  lacking  in 
mental  ability,  and  the  report  of  one  of  the  committees  shows 
him  possessed  of  qualification  in  knowledge  of  the  law.  It  is 
to  be  hoped  that  explanations  may  be  forthcoming,  that  mis- 
understandings may  be  discovered  and  removed,  so  as  to 
modify  the  unfavorable  conclusions  reached  by  the  conamittee 
on  character,  and  a  change  of  the  judgment  of  the  General 
Term  be  warranted. ' 

The  appeal  should  be  dismissed. 

All  concur. 

Appeal  dismissed. 
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GusTAvua  Isaaos,  Appellant,  v.  The  New  Toek  Plastbb 

WoEKs,  Eespondent, 

In  an  action  to  recover  damages  for  an  alleged  breach  by  defendant  of 
a  contract  to  deliver  plaster  stone,  plaintiff's  evidence  tended  to  show 
that  defendant  contracted  to  ship  from  N.  S.  and  to  deliver  to  plaintiff, 
at  N.  Y.  or  W.,  8,000  tons  of  said  stone  during  the  season,  the  same  to 
be  delivered  as  fast  as  vessels  could  be  obtained  in  N.  S.  to  cany  them, 
4  to  be  paid  for  on  delivery.  Defendant,  during  the  season,  shipped 
OJiflJtiuyL  two  cargoes  of  the  stone  to  N.  Y.,  delivery  of  which  iJBfnni1iwt»  upon 
J  J  arrival,  demanded  and  was  ready  to  receive  and  pay  for,  but  defendant 
refused  to  deliver.  The  court  nonsuited  plaintiff.  Held,  error;  that  the 
right  to  take  the  whole  season  for  delivery  was  limited  by  the  provision 
to  ship  as  fast  as  vessels  could  be  obtained;  that  the  proof  that  defend- 
ant had  shipped  cargoes  which  arrived,  was  evidence  that  it  could  have 
obtained  vessels  before  the  close  of  the  season;  also,  that  as  plaintiff  was 
ready  to  receive  and  pay  for  the  cargoes  which  did  arrive,  it  was  no 
defence  to  the  action  that  he  was  not  ready  to  receive  and  pay  for  the 
balance  at  the  end  of  the  season. 

(Submitted  September  22,  1876;  decided  October  6, 1876.) 

.  Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  afl^rming  a  judgment  in 
favor  of  defendant  entered  upon  an  order  dismissing  plaintiflPs 
complaint  on  trial. 

The  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  to  deliver  a  quantity  of  plaster  stone. 

The  complaint  alleged,  and  defendant's  evidence  tended  to 
show,  that  on  or  about  July  1, 1872,  defendant  contracted  by 
parol  to  ship  from  Nova  Scotia  and  to  deUver  to  plaintiff  at  a 
dock  in  New  York,  or  WiUiamsburgh,  as  plaintiflE  might  des- 
ignate on  arrival,  3,000  tons  of  plaster  stone  at  four  dollars  and 
fifty  cents  per  ton,  to  be  paid  for  on  delivery ;  defendant  to  ship 
and  deliver  as  fast  as  vessels  could  be  obtained  at  Nova  Scotia, 
to  cany  the  stone.  The  season  ran  to  January,  1873.  Two 
cargoes  were  shipped  in  September  and  October,  which,  on 
arrival,  were  delivered  to,  received  by  and  paid  for  under  the 
contract.  Two  cargoes  were  thereafter  shipped  by  the  vessels 
"Kedron"  and  "Simpson."  Upon  their  arrival  plaintiff 
demanded  delivery,  designating  a  wharf,  and  offered  to  pay 
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the  contract-price.  Defendant  refused  to  deliver.  PlaintifE 
did  not  prove  a  demand  or  offer  to  pay  for  the  balance  of  the 
3,000  tons,  or  that  he  was  at  the  end  of  the  season  ready  and 
willing  to  pay  therefor. 

O.  A.  Seixas  for  the  appellant. 

J^.  K  Dcma  for  the  respondent.  Plaintiff  was  bound  to 
show  a  sufBcient  demand  and  tender  of  performance.  {Dttn- 
ham  V.  Manriy  8  N.  T.,  508  ;  Nelson  v.  Plimpton  F.  E,  Co.y 
55  id.,  480 ;  Tipton  v.  Feitner^  20  id.,  426  ;  Lester  v.  Jewetty 
11  id.,  453 ;  Medbnry  v.  Fv/nvi/oaly  56  id.,  638  ;  OwrmingJia/m 
V.  Jonesy  20  K  Y.,  487 ;  Wkeder  v.  Oa/rcia,  40  id.,  584 ; 
Newton  V.  WaleSy  3  Eobt.,  453 ;  Ahm  v.  Dams^  43  Barb., 
44 ;  Christ  v.  Armour ^  34  id.,  378 ;  H<mkvns  v.  Brovm^  30 
id.,  206 ;  Cook  v.  Fefral,  13  Wend.,  285 ;  Porter  v.  Rose,  12 
J.  R.,  209;  Toppvng  v.  Root,  5  Cow*,  404;  McDonalds. 
WiUiamSy  1  Hilt.,  584.)  Plaintiff  was  bound  to  allege  and 
prove  that  he  was  ready  to  pay  on  delivery.  {Mount  v.  Z/j/onj 
49  N.  Y.,  552 ;  Goordey  v.  Anderson,  1  Hill,  519 ;  YaU  v. 
Adams,  1  Seld.,  155 ;  Bronson  v.  Winans,  4  id.,  182 ;  Hil. 
on  Sales,  507;  RvsseU  v.  NicoU^  8  Wend.,  112;  Kern  v. 
Tv(ppeT,  52  N.  Y.,  550.) 

Anbbbws,  J.  If,  by  the  contract,  the  defendant  had  the 
whole  season  in  which  to  deliver  the  plaster,  and  was  not, 
under  any  circumstances,  bound  to  deliver  any  part  of  it  until 
the  very  close,  the  complaint  was  properly  dismissed  for  two 
reasons ;  first,  the  refusal  to  deliver  the  cargoes  of  the  "  Kedron  " 
and  "  Simpson,"  which  arrived  in  December,  before  the  close 
of  the  season,  was  not  a  breach  of  the  defendant's  contract, 
and,  second,  the  failure  of  the  defendant  to  deliver  the  plaster 
at  the  close  of  the  season,  gave  no  right  of  action  to  the  plain- 
tiff, unless  he  was  then  ready  to  receive  and  pay  for  it.  This 
he  was  bound  to  aver  and  prove,  and  no  proof  was  given 
upon  the  subject.  {Porter  v.  Rose,  12  J.  E.,  209 ;  Coordey 
V.  Anderson,  1  Hill,  519.)  But  the  jury  would  have  been 
authorized  to  find  from  the  evidence  that  it  was  a  part  of  the 
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contract  that  the  defendant  was  to  deliver  the  plaster  in  New 
York  sfi  fast  as  vessels  conid  be  obtained  in  Nova  Scotia  to  cany 
it,  and  that  the  right  to  take  the  whole  season  for  the  delivery 
was  not  absolute,  but  was  subject  to  the  limitation  mentioned. 
The  proof  that  the  defendant  had  shipped  by  the  "Kedron" 
and  "  Simpson  '^  in  December,  cargoes  of  plaster  consigned 
to  the  defendant  in  New  York,  which  arrived,  was  evidence 
that  the  defendant  could  have  obtained  vessels  before  the  close 
of  the  season,  and  could  have  delivered  on  their  contract  with 
the  plaintiff  before  that  time,  an  amount  of  plaster  equal  to 
the  cargoes  of  these  vessels.  The  plaintiff  on  the  arrival  of 
the  "Kedron,"  demanded  the  delivery  of  the  cargo,  and 
was  ready  to  receive  and  pay  for  it,  but  the  defendant  refused 
to  deliver  it,  giving  no  reason  for  the  refusal,  and  the  reason 
can  only  be  inferred  from  the  fact  that  plaster  had  then  greatly 
advanced  in  price.  The  like  demand  was  made  on  the  arrival 
of  the  "  Simpson,"  and  delivery  was  also  refused.  It  is  evi- 
dent that  the  parties  did  not  contemplate  a  delivery'  of  the 
whole  3,000  tons  at  one  time.  The  plaintiff  was  to  receive  it 
as  vessels  arrived,  from  time  to  time,  and  payment  was  to  be 
made  as  each  cargo  was  delivered.  This  is  the  plain  infer- 
ence from  the  contract,  and  is  the  practical  construction  put 
upon  it  by  the  parties.  We  are  of  opinion  that  the  case  should 
have  been  submitted  to  the  jury  upon  the  question  whether 
there  was  a  breach  of  the  defendant's  contract  to  deliver 
the  plaster  as  fast  as  vessels  could  be  procured  to  carry  it. 

If  the  plaintiff  was  ready  to  receive  and  pay  for  the  cargoes 
of  the  "  Kedron "  and  "  Simpson,"  it  is  no  answer  to  the 
action  that  he  was  not  ready  to  receive  and  pay  for  the  balance 
of  the  plaster  remaining  undelivered  at  the  end  of  the  season, 
and  if  the  defendant  is  entitled  to  damages  for  any  subsequent 
breach  of  the  contract  by  the  plaintiff,  they  may  be  recovered 
in  an  independent  action,  or  they  might  have  been  made  the 
subject  of  a  counter-claim.     {TipUm  v.  FeiMer^  20  N.  Y.,  425.) 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 
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Theodobb  M.  Davis,  as  Eeceiver,  etc.,  Respondent,  v.  Chasles 

W.  Copeland,  Appellant. 

Defendant  executed  a  bond,  "  to  be  binding  for  one  year  only  from  date/' 
conditioned  that  G.  would  pay  within  five  days  after  maturity  any  paper 
discounted  by  plaintiff  for  him.  In  an  action  upon  the  bond,  held 
(Ohusch,  Ch.  J.,  dissenting),  that  the  limitation  as  to  time  related  to 
the  time  when  paper  was  discounted,  not  when  it  matured;  and  that 
under  it  defendant  was  liable  for  paper  discounted  within  the  year,  but 
not  maturing  until  after  its  expiration. 

(Argued  September  27,  1876;  decided  October  6,  1876.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Court 
of  Common  Pleas,  in  and  for  the  cily  and  county  of  New 
York,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee. 

This  was  an  action  by  plaintiff,  as  receiver  of  the  Ocean 
National  Bank,  upon  a  bond  executed  by  defendant,  of  which 
the  following  is  a  copy : 

"  Whereas,  W.  F.  Gleason  has  opened  an  account  in  the 
Ocean  National  Bank,  and  will  offer  notes  and  acceptances 
there  for  discount ; 

"  Now,  then,  I,  the  undersigned,  Charles  W.  Copeland,  am 
held  and  firmly  bound  unto  said  Ocean  National  Bank  in  the 
sum  of  $2,000,  in  money  of  the  United  States,  to  be  to  them, 
their  successors  and  assigns,  well  and  truly  paid,  for  which 
payment  well  and  truly  to  be  made,  I  do  bind  myself,  my 
heirs,  executors,  administrators  and  assigns,  firmly  by  these 
presents,  sealed  with  my  seal,  and  dated  the  15th  day  of 
December,  1870. 

"  The  condition  of  the  above  obligation  is  such,  that  if  the 
said  W.  F.  Gleason  shall  well  and  truly  take  up  and  pay 
within  five  days  after  maturity  thereof  any  paper  discounted 
for  his  account  in  said  bank,  together  with  interest  and  costs 
of  protest  and  expenses  thereon,  and  shall  within  the  same 
time  make  good  any  and  all  checks  certified  for  or  paid  by  said 
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bank  for  him,  and  shall  save  said  bank  harmless  from  aU  dam- 
age by  reason  of  his  having  an  account  therein,  this  bond  shall 
be  void,  otherwise  in  full  force  and  virtue.  This  bond  to  be 
binding  for  one  year  only  from  date. 

[l.  s.]  "  CHARLES  W.  COPELAND." 

Sometime  prior  to  the  expirati<»i  of  the  year  said  bank  dis- 
counted for  Gleason  a  bill  of  exchange  for  $2,000  and  a  prom- 
issory note  for  $1,500,  both  of  which  were  payable  after  the 
expiration  of  the  year,  and  were  not  paid  at  or  within  five 
days  after  maturity.  The  referee  directed  judgment  for  the 
penalty  of  the  bond. 

JmepKJ.  Ma/rrin  for  the  appellant. 

Oeargs  K  SiUey  for  the  respondent  The  bond  applied  to 
paper  discounted  within  the  year.  {Hmndlton  v.  Vcm  Sens- 
adaer,  43  N.  Y.,  244;  SchtOiz  v.  Ch^cme,  6  Hun,  286;  dark 
V.  Bv/tdett,  2  Hall,  197 ;  L.  Mfg.  Go.  v.  Wdoh,  10  How.  [IT. 
S.],  461 ;  Bdl  v.  Brum^  1  id.,  169.)  The  words  of  the  bond 
are  to  be  taken  as  strongly  against  the  guarantor  as  the  sense 
will  admit.  {Mason  v.  PrUohard^  12  East,  227;  Drv/nrnumd 
V.  Prest/ma/ifhy  12  Wheat.,  615 ;  Douglas  v.  Reynolds^  7  Pet., 
113 ;  Lanjorence  v.  McCalmowt^  2  How.  [IT.  S.],  426 ;  Mayor 
V.  Isaacs,  6  M.  &.  W.,  605 ;  Lee  v.  Dick,  10  Pet.,  482 ;  Manin 
ram*  v.  Ballas,  16  Pet.,  528 ;  MelmUe  v.  Hayden,  3  B.  & 
Aid.,  593. 

MiLLBB,  J.  The  object  of  the  bond  in  suit  evidently  was 
to  provide  for  Gleason  a  credit  at  the  bank  on  account  of 
paper  discounted  for  his  benefit  and  checks  certified  for  or 
paid  by  the  bank  for  him,  and  it  should  be  construed  having 
in  view  the  purpose  which  it  was  designed  to  promote.  A 
strict  interpretation  would  limit  the  liability  of  the  defendant 
to  a  single  year,  while  as  a  specialty  it  was  obligatory  for 
twenty  years.  This  is  not  claimed,  however,  and  the  limitar 
tion  that  it  was  to  be  binding  one  year  only  from  date,  evi- 
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dentlj  did  not  relate  to  the  time  when  the  paper  discounted 
might  mature,  but  to  the  time  when  it  was  discounted  and  to 
the  certification  and  payment  of  checks  within  the  period 
named.  It  is  apparent  that  to  this  extent  the  indemnity  was 
intended  to  be  given  and  was  so  understood  by  Gleason,  the 
bank  and  the  defendant.  Gleason  desired  accommodation  at 
the  bank  during  the  year,  and  the  bank  was  willing  to  extend 
it  to  him  for  that  period  upon  the  strength  of  the  guaranty 
contained  in  the  bond  executed  by  the  defendant.  If  the 
accommodation  was  limited  to  such  paper  only  as  became  due 
during  the  year,  the  benefits  to  be  derived  from  the  same 
would  be  restricted  to  a  very  narrow  compass  and  would  con- 
fer comparatively  but  little  advantage.  All  paper  becoming 
due  after  the  expiration  of  the  year  would  be  excluded  as 
beyond  the  terms  of  the  guaranty,  and  it  is  unreasonable  to 
suppose  that  it  was  the  intention  of  the  parties  thus  to  circum- 
scribe and  limit  the  effect  of  the  bond.  In  fact,  it  would  be 
contrary  to  the  ordinary  course  of  business,  in  dealings  of  this 
character,  to  assume  that  any  thing  else  was  intended  than  to 
fix  a  period  within  which  the  transactions  of  the  parties  were 
to  take  place  without  regard  to  any  other  matter,  and  no 
other  construction  is  to  be  implied  unless  the  language 
employed  is  such  as  to  be  susceptible  of  no  other  interpreta- 
tion. It  should,  therefore,  in  contemplation  of  the  facts,  be 
oonstmed  as  if  the  bond  contained  the  words  ^^  paper  dis- 
counted and  checks  certified  or  paid  "  after  the  word  "  for," 
and  thus  referred  expressly  to  the  paper  which  the  bond  was 
intended  to  secure  and  the  dealings  which  G-leason  was  to 
have  with  the  bank,  or  any  transactions  of  this  character. 
Hoarded  in  this  light  the  defendant  was  liable  and  the  recov- 
ery can  be  upheld. 

No  other  question  arises  which  demands  comment,  and  the 
judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Chuboh,  Ch.  J.,  dissenting. 

Judgment  affirmed. 
SicKBLS— -Vol.  XXII.        17 
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Sarah  Bbidges,  Appellant,  v,  Henby  L.  Wyokoff  et  al., 
H J  MJ  Respondents. 

The  owner  of  certain  lands  caused  the  same  to  be  laid  out  into  lots  and 
streets,  and  a  map  thereof  to  be  made  and  filed.  In  1886  some  of  the 
lots  were  conveyed  to  B.,  the  deed  describing  them  as  bounded  on  the 
aides  of  the  streets  adjoining;  the  deed  conveyed  also  the  grantee's 
interest  in  one-half  of  the  streets  lying  immediately  in  front  of  the  lots, 
*'the  same  to  be  used,  however,  as  public  streets  or  roads  forever."  B. 
built  a  fence  in  fron^  of  some  of  the  lots,  inclosing  eighteen  feet  in 
width  of  the  adjoining  street  By  several  mesne  conveyances  the  lots  in 
186S  came  to  the  plaintiff ;  all  of  the  deeds  contained  the  same  provision 
as  to  the  streets;  the  .portion  thereof  not  so  inclosed  was  open  for  travel, 
although  not  formally  opened  or  worked  as  a  street.  In  1871  the  com- 
missioners of  highways  of  the  town,  by  order,  declared  the  street  to  be 
a  public  highway,  and  thereafter  defendants,  as  commissioners,  removed 
the  fence.  In  an  action  of  trespass,  hdd,  that  the  act  of  the  original 
owner  was  a  dedication  of  the  land  contained  in  the  street  as  a  highway; 
that  there  was  no  revocation  of  the  dedication  up  to  the  time  of  its 
acceptance  by  the  commissioners ;  that  the  erection  and  maintenance 
of  the  fence  was  not,  to  the  extent  of  the  land  included  therein,  a  revoca- 
tion, as  in  the  deeds  the  dedication  was  expressly  recognized;  and  that 
by  the  acceptance  the  dedication  became  complete,  the  street  a  public 
highway,  and  defendants  were  justified  in  removing  the  fence. 

Also,  hM,  that  the  provision  of  the  statute  (1  R.  S.,  520,  §  99,  amended  by 
chap.  811,  Laws  of  1861)  declaring  that  a  highway  shall  cease  to  be  such 
which  is  not  opened  and  worked  within  six  years  did  not  apply,  as  the 
land  did  not  become  a  highway  until  accepted  as  such  in  1871 

Also,  hM,  that  plaintiff  could  not  claim  the  land  by  adverse  possession, 
as  he  took  under  a  conveyance  recognizing  the  public  right,  and  so  it 
was  not  held  adversely. 

(Argued  September  27,  1876 ;  aecided  October  6, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department  reversing  a 
judgment  for  the  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury,  and  granting  a  new  trial. 

This  was  an  action  of  trespass. 

The  facts  sufficiently  appear  in  the  opinion. 

Wm.  W.  Ooodrich  for  the  appellant.  The  land  in  question 
never  was  a  highway.    {Powers  v.  Suf.  Mfg.  Co.y  4  Gush., 
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832 ;  Hobha  v.  LoweU,  19  Pick.,  405 ;  Ciiy  of  Oswego  v. 
Oswego  Gcmal  Co.^  6  N.  T.,  267 ;  Ghilde  v.  Ghwppd^  9  id., 
258 ;  Holdcme  v.  Trustees^  etc.,  21  id.,  478 ;  Clements  v.  VU. 
of  West  Troy^  16  Barb.,  251 ;  Trustees,  etc.,  v.  Otis,  37  id.,  50.) 
If  the  land  was  a  highway  in  1836,  and  not  having  been 
worked  for  six  years,  it  ipso  facto  ceased  to  be  snch  any 
longer.  {Lyon  v.  Munson,  2  Cow.,  426.)  Plaintiff  acquired 
title  by  adverse  possession.  {Baldwin  v.  City  of  Buffalo,  29 
Barb.,  396 ;  Cmirs.  v.  TayT/yr,  2  Bay.,  292 ;  Wash,  on  Ease, 
and  Serv.,  218,  219 ;  Peckham  v.  Hendersmi,  27  Barb.,  207.) 

John  n.  Bergen,  for  the  respondents.  Plaintiff  having 
conveyed  lots,  by  deeds  referring  to  the  streets,  is  thei^eby 
estopped  from  denying  their  existence.  {Rodermund  v. 
Clark,  46  N.  Y.,  357 ;  Bigelow  oi^  Estoppel,  578 ;  Hyde  v. 
Baldioin,  17  Pick.,  303 ;  Brmjon  v.  Ricketts,  3  J.  Ch.,  553 ; 
ITiebusson  v,  Woodford,  13  Ves.,  209 ;  Churchman  v.  Irda/nd, 
1  R.  &  M.,  250 ;  TibhiUs  v.  TmiMs,  19  Ves.,  655 ;  Smith  v. 
Smith,  14  Gray,  532 ;  Wood  v.  City  of  Wmshwrgh,  46  Barb., 
601 ;  HaOiaway  v.  Payne,  34  N.  T.,  108,  109,  116.) 

Eabl,  J.  It  appears  that  prior  to  1836  the  owner  of  land 
which  included  the  premises  in  question,  laid  his  land  out  into 
lots  with  streets,  one  of  which  is  called  Locust  street.  These 
lots  and  the  streets  were  designated  on  a  map  filed  in  the 
county  clerk's  office.  Subsequently  lots  were  sold  bounding 
them  upon  this  street  to  various  persons.  Several  of  the  lots 
were  conveyed  to  Joseph  F.  Bridges  in  1836,  some  of  them 
lying  on  Locust  street.  The  deed  to  him,  after  describing  the 
lots  and  bounding  then  upon  the  side  of  the  street,  contained 
the  following  clause :  ^^  together  with  all  the  right,  title  and 
interest  of  the  parties  of  the  first  part  in  and  to  the  one-half 
of  such  streets  as  lie  immediately  in  front  of  all  the  lots 
hereby  conveyed,  the  same  to  be  ui^ed,  however,  as  public 
streets  or  roads  forever."  By  several  mesne  conveyances,  the 
last  of  which  was  in  1862,  several  of  these  lots  on  Locust 
street  came  to  the  plaintiff.    All  the  deeds  contained  the  clause 
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above  set  out.  In  1836,  after  the  deed  to  him,  Joseph  F. 
Bridges  built  a  fence  in  front  of  the  lots  in  question,  and 
inclosed  with  his  lots  eighteen  feet  in  width  of  the  street,  and 
the  fence  as  thus  erected  was  maintained  until  it  was  removed 
in  1873  by  the  defendants,  by  the  acts  complained  of  in  this 
action.  Prior  to  1871  this  street  was  never  formally  opened 
or  worked  as  a  street,  but  the  land  was  open,  except  the 
eighteen  feet  inclosed  with  plaintiff 's  lots,  and  people  crossed 
and  traveled  upon  it  as  they  chose.  In  1871  the  commissioners 
of  highways  of  the  town,  upon  petition  of  freeholders,  made 
an  order  declaring  Locust  street  to  be  a  public  highway,  and 
directing  it  to  be  opened  and  worked,  and  in  1873,  by  direc- 
tion of  defendants,  then  commissioners  of  highways,  the  fence 
was  removed,  plaintiffs  having  first  been  notified  to  remove 
it,  which  was  the  trespass  complained  of. 

These  facts  are  not  disputed,  and  it  is  not  disputed  that 
they  showed  a  sufficient  dedication  of  the  land  contained  in 
Locust  street  to  the  public  for  a  street. 

All  that  was  needed,  therefore,  to  make  the  land  dedicated 
a  public  street  was  the  acceptance  of  the  land  dedicated  by  the 
proper  public  authorities  as  a  street,  and  it  is  undisputed  that 
there  was  such  acceptance  by  the  highway  commissioners  of 
the  town  in  1871. 

There  had  been  no  revocation  of  the  dedication  at  any  time. 
The  original  proprietors  and  aU  the  other  parties  interested 
might  have  united  and  revoked  the  dedication  before  accept- 
ance by  the  public  authorities,  but  this  they  did  not  do.  It 
is  claimed,  however,  that  the  erection  and  maintenance  of  the 
fence  inclosing  part  of  the  street  was  to  that  extent  a  revoca- 
tion. The  answer  to  that  claim  is  that  it  was  manifestly  not 
so  intended,  because  in  all  the  deeds  coming  down  as  late  as 
1862,  the  dedication  and  the  street  are  expressly  recognized. 
Hence  the  dedication  became  complete  in  1871.  {The  City  qf 
Oswego  v.  0»wego  Comal  Co.^  6  N.  T.,  257 ;  Child  v.  Choyfh 
peU^  9  id.,  246  ;  Holdcme  v.  Trustees^  etc.,  21  id.,  478  ;  Baker 
V.  St  Paul,  8  Minn.,  494;  Washbume  on  Eas.  [2d  ed.], 
195  ;  Requa  v.  The  City  of  Rocheater,  45  K  T.,  129.) 
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It  is  dauned  that  this  street  ceased  to  be  a  highway  because 
it  was  not  opened  or  worked  in  six  years.  The  provision  of  the 
statute  here  alluded  to  does  not  apply  to  this  case,  as  the  land 
dedicated  for  the  street  did  not  become  a  highway  until  it  was 
accepted  as  such  in  1871. 

It  is  further  claimed  that  the  plaintiff  can  hold  the  land 
fenced  in  with  her  lots  by  adverse  possession.  The  difficulty 
with  this  claim  is  that  the  land  was  not  adversely  claimed  or 
possessed.  She  took  her  deed  in  1862,  and  in  that  the  street 
and  the  right  of  the  public  to  use  it  as  such  was  expressly 
recognized.  The  deed  showed  that  at  that  time  there  was  no 
claim  of  right  as  against  the  dedication  or  the  right  of  the 
public  to  take  and  use  the  land  as  a  street. 

It  appears  to  us,  therefore,  that  the  defendants  as  commis- 
sioners of  highways  were  completely  justified  in  the  removal 
of  the  fence. 

The  order  must  be  affirmed  and  judgment  absolute  ordered 
against  the  plaintifi,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


David  Cheistie,  Appellant,  v.  Maey  Hawley,  Respondent. 


t. 


The  will  of  C,  after  various  specific  devises  in  fee  of  portions  of  a  farm 
conveyed  to  him  by  G.,  contained  a  devise  of  100  acres  of  land  to  his 
grandson.  A.,  and  "the  remainder  of  land"  belonging  to  him,  of  the 
farm  conveyed  by  G.,  he  devised  to  the  plaintiff.  There  remained  of 
said  farm,  over  and  above  the  specific  devises,  about  sixteen  acres.  By 
a  codicil  made  a  few  days  subsequent  to  the  will,  a  life  estate  in  said  100 
acres  was  devised  to  the  testator's  wife.  After  the  death  of  A.  and  the 
testator's  widow,  plaintiff  brought  ejectment  for  the  100  acres.  Eddy 
that,  assuming  the  devise  to  A.  was  only  of  a  life  estate,  the  clause 
devising  the  "  remainder  of  land  "  referred  only  to  the  residue  of  the 
farm  not  before  devised  or  specified,  and  did  not  convey  the  remainder 
of  estate  in  said  100  acres  after  the  two  successive  life  estates;  and  that, 
therefore,  plaintiff  had  no  title  to  the  land  in  question. 

(Argued  September  27,  1876;  decided  October  8,  1876.)  ' 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  in  favor  of 
defendant,  entered  upon  an  order  denying  a  motion  for  a 
new  trial,  and  directing  judgment  upon  an  order  nonsuiting 
plaintiff  on  trial. 

This  was  an  action  of  ejectment.  Both  parties  claimed 
under  the  will  of  Andrew  Christie,  executed  February  19> 
1824 ;  the  material  clause  of  which  is  aa  follows : 

"  First.  I  give  and  devise  to  my  son  James  Christie,  hi& 
heirs  and  assigns,  all  the  remaining  part  of  the  south  half  of 
west  lot  number  ten  in  the  seventh  range,  and  the  south  half 
of  the  east  lot  of  farm  number  ten  in  the  eighth  range  of 
farms  in  the  town  of  Middlesex,  aforesaid,  which  I  have  not 
heretofore  conveyed  to  him  by  deed  to  him,  the  said  James 
Christie.  I  also  give  and  devise  to  my  son  Gilbert  Christie, 
his  heirs  and  assigns,  so  much  land,  to  be  taken  from  that  now 
owned  by  me,  adjoining  that  which  I  have  heretofore  con- 
veyed by  deed  to  him,  as  will  be  sufficient  to  make  the  same 
quantity,  if  added  to  that  heretofore  deeded  to  him  by  me,  as 
that  shall  be  which  I  have  heretofore  deeded  to  my  son  James 
Christie,  added  to  that  herein  above  given  and  devised  to 
him,  the  said  James  Christie.  I  also  give  and  devise  to  my 
daughter,  Abigail  Cook,  wife  of  Burnet  Cook,  and  her  heirs 
and  assigns,  the  south  half  of  the  east  lot  of  farm  number 
nine  in  the  eighth  range  of  farms  in  the  town  of  Middlesex, 
aforesaid,  containing  ninety  acres,  one  rood  and  four  perches 
of  land.  I  also  give  and  devise  to  my  two  sons  David  Chris- 
tie and  William  Christie,  their  heirs  and  assigns,  one  hundred 
acres  of  land,  to  be  taken  oS  the  south  side  of  that  piece  or 
parcel  of  land  conveyed  to  me  by  deed  executed  by  Bufus 
Gale  and  Buth,'  his  wife,  bearing  date  the  twenty-second  day 
of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirteen.  I  also  give  and  devise  to  my  grandson, 
Andrew  Christie,  the  son  of  Gilbert  Christie,  one  hundred 
acres  of  land,  to  be  taken  adjoining  land  above  given  and 
devised  herein  to  Gilbert  Christie,  and  the  remainder  of  land 
belonging  to  me  of  the  farm  conveyed  by  Bufus  Gale  and 
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Ruth,  his  wife,  as  above  stated,  I  hereby  give  and  devise  to 
my  grandson,  David  Christie,  the  son  of  James  Christie,  and 
his  heirs  and  assigns." 

Plaintiff  is  the  grandson  of  David  Christie  referred  to  in 
said  clause. 

Testator  executed  a  codicil  February  23,  1824,  by  which  he 
gave  to  his  wife,  in  lieu  of  the  provisions  in  the  will,  among 
other  things,  a  life  estate  in  the  100  acres  devised  to  Andrew 
Christie.  This  was  the  land  in  question.  The  testator  died 
and  the  will  was  admitted  to  probate  in  1824.  Andrew 
Christie  and  the  widow  of  the  testator  died  before  the  com- 
mencement of  the  action.  It  was  admitted  ^^  that  there  was  a 
residue  of  about  sixteen  acres  of  the  Gale  farm  over  and  above 
the  quantity  specifically  devised  and  which  the  plaintiff  took 
under  said  will."  At  the  close  of  plaintiffs  evidence,  on  motion 
of  defendant's  attorney,  the  court  granted  a  nonsuit  Exceptions 
were  ordered  to  be  heard  at  first  instance  at  General  Term. 

77.  Z.  Gomstack  for  the  appellant.  At  common  law  under 
a  devise  generally,  without  words  of  inheritance,  limitation  or 
perpetuity,  the  devisee  took  only  a  life  estate,  ( Wdi%  v. 
WetU,  9  J.  R,  222  ;  Nevokirk  v.  Ewhler,  14  id.,  198  ;  Ferris 
V.  Smithy  17  id.,  221 ;  Wheaton  v.  And/ress^  23  Wend.,  452 ; 
Bv/rUngton  v.  Bdding^  21  id.,  463 ;  Ha/rvey  v.  OhnsUad^  1 
N.  T.,  483 ;  Mesiek  v.  Ifew^  7  id.,  163 ;  Eckoarda  v.  Bishop^ 
4  id.,  61 ;  OVmstead  v.  Olmstead^  id.,  66 ;  Wright  v.  Decm^ 
10  Wheat.,  204 ;  Child  v.  Wright^  8  D.  ife  E.,  64 ;  Derm  v. 
Oaskiriy  Cowp.,  667 ;  Ooodwright  v.  Ba/rron,  11  East,  220.) 
Prior  to  the  time  the  Revised  Statutes  took  effect  the  common- 
law  rule  prevailed.  {Ha/rvey  v.  Olmatead^  1  N.  Y.,  483 ;  Mesiek 
V.  Nev),  7  id.,  163 ;  Wheaton  v.  AndresSj  23  Wend.,  452.) 
The  Revised  Statutes  changed  this  rule  but  provided  that  its 
provisions  should  not  be  construed  so  as  to  affect  the  construc- 
tion of,  or  impair  the  validity  of  the  execution  of,  any  will 
made  before  they  took  effect.  (2  R.  S.,  68,  §  70.)  The  estate 
of  Andrew  Christie  was  not  enlarged  into  a  fee  by  being  a 
remainder  limited  upon  a  previous  life  estate.    ( Van  Derzee 
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V.  Vcm  Derzeey  30  Barb.,  331 ;  ^Edwards  v.  Bishop,  4  IT.  T., 
61 ;  HayY,  Eanrl  of  Covmtry,  2  D.  &  E.,  83  ;  Doe  v.  Gla^ky 
6  B.  &  P.,  343 ;  Gomptor  v.  Comptor,  9  East,  367 ;  Doe  v. 
Wright,  8  D.  &  E.,  64 ;  Ferris  v.  Smith,  17  J.  R,  221 ; 
Hardmg  v.  Roberta,  29  Eng.  L.  and  Eq.,  451.) 

Damd  B.  Proaser  for  the  respondent.  Andrew,  the  grand- 
son, took  the  fee  of  the  100  acres,  and  there  was  no  remainder 
as  to  that.  (  Westcott  v.  Cody,  5  J.  Ch.,  343  ;  Hone  v.  Vcm 
Schaiok,  3  Barb.  Ch.,  488 ;  4  Kent's  Com.,  637,  641 ;  WrigU 
V.  Cra/nddlZ,  9  East,  400  ;  Charter  v.  Otis,  41  Barb.,  525.) 

Chuboh,  Ch.  J.  The  title  of  the  plaintiflE  to  the  land  in 
controversy  depends  upon  the  construction  to  be  given  to  the 
will  of  Andrew  Christie,  executed  and  admitted  to  probate  in 
1824.  The  will,  after  making  four  devises  of  parcels  of  real 
estate  to  his  children,  respectively,  with  proper  words  of 
inheritance  to  convey  the  fee,  contains  the  following  clauses  : 
"  I  also  give  and  devise  to  my  grandson  Andrew  Christie,  the 
son  of  Gilbert  Christie,  one  hundred  acres  of  land  to  be  taken 
adjoining  land  above  given  and  devised  herein  to  Gilbert 
Christie.  And  the  remainder  of  land  belonging  to  me  of  the 
farm  conveyed  by  Rufus  Gale  and  Euth,  his  wife,  as  above 
stated.  I  hereby  devise  to  my  grandson  David  Christie,  the 
son  of  James  Christie,  and  his  heirs  and  assigns."  By  a 
codicil  made  a  few  days  subsequent  to  the  will,  a  life  estate 
in  the  said  100  acres,  which  is  the  land  in  dispute,  was 
devised  to  the  wife.  It  was  admitted  on  the  trial,  "  that  there 
was  a  residue  of  about  sixteen  acres  of  the  Gale  farm,  over 
and  above  the  quantity  specifically  devised  and  which  the 
plaintiff  took  under  the  will,"  etc.  The  widow  and  Andrew 
Christie,  the  grandson,  died  before  the  commencement  of 
the  action.  Assuming,  that  the  100  acres  devised  to  the 
grandson  Andrew  Christie,  was  a  part  of  the  Gtde  farm,  as  it 
probably  was,  and  assuming  also  that  the  devise  to  him  con- 
veyed only  a  life  estate  and  not  a  fee,  the  question  is,  whether 
the  clause  devising  "  the  remainder  of  land,"  belonging  to  the 
testator  of  the  Gale  farm  to  the  plaintiff,  carried  the  remain- 
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der  of  the  estate,  after  the  two  successive  life  estates  in  the  said 
100  acres.    It  seems  to  me  quite  dear  that  it  did  not. 

The  general  rule  is,  that  the  language  in  a  will  is  to  be  con- 
strued in  the  ordinary  and  popular  sense.  The  testator  had 
devised  several  parcels  of  the  Gale  farm,  and  owned  sixteen 
acres  not  devised,  which  it  is  presumed  he  knew,  and  when 
he  devised  "  the  remainder  of  land  "  in  that  farm,  the  obvious 
meaning  is,  that  he  intended  by  that  clause  to  devise  such  resi- 
due. The  general  signification  of  the  word  remainder  is  what 
is  left  after  separating  a  part,  and  it  was  evidently  used  by  the 
testator  in  this  sense  in  respect  to  a  remaining  parcel  of  land. 
The  word  has  a  fixed  legal  meaning  when  applied  to  a  remain- 
ing interest  in  an  estate,  after  other  interests  have  been  carved 
out  or  separated,  but  in  this  clause  it  was  not  intended  to  thus 
apply.  The  remainder  of  land  refers  to  property  not  before 
devised  or  specified  and  not  to  a  remainder  of  estate  in  that 
which  had  been  devised.  The  clause  did  operate  to  convey  a 
fee  to  sixteen  acres  of  land  which  was  left  of  the  Q-ale  farm, 
and  it  cannot  be  supposed  that  the  testator  intended  by  the 
use  of  this  phrase  "  remainder  of  land  "  to  convey  a  fee  in 
sixteen  acres  and  also  a  remainder  of  estate  in  other  land  after 
successive  life  estates.  We  must  presume  that  other  language 
would  have  been  employed.  If  the  "  rest  and  residue  of  the 
estate  "  or  the  "  remainder  of  the  estate  "  had  been  devised  to 
the  plaintiff,  the  question  would  be  quite  different,  but  it  is 
the  remainder  of  land  in  the  Gale  farm  not  before  mentioned, 
which  was  evidently  intended.  The  words  are  descriptive  of 
property  devised  and  not  of  the  quantity  of  interest.  The 
plaintiff,  therefore,  has  no  .title  by  the  will  to  the  land  in  ques- 
tion and  his  action  must  fail. 

It  is  unnecessary  in  this  case  to  consider  the  question 
whether  the  grandson,  Andrew  Christie,  took  a  fee  or  a  Kf e 
estate.  If  the  latter,  the  will  did  not  give  the  plaintiff  the 
remainder  of  the  estate. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
SicKBLs— Vol.  XXIL        18 
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Geobge  Fowler  et  al.,  Keepondents,  v.  The  New  York  Gt>LD 

Exchange  Bane,  Appellant. 

Plaintiffs'  contracted  to  sell  $50,000  of  gold  at  141^  currency,  to  be 
delivered  September  24,  1869 ;  defendant  was  the  common  agent 
for  dealers  in  gold,  employed  in  the  settlement  of  their  contracts. 
Plaintiffs  did  not  furnish  the  gold  to  fulfill  their  contract,  but  defend- 
ant furnished  and  delivered  it,  receiving  the  currency  agreed  to  be  paid 
therefor.  Plaintiffs  thereafter  tendered  to  defendant  the  amount  of 
gold  so  delivered  and  demanded  the  currency  received,  which  the 
latter  refused  to  pay.  In  an  action  to  recover  the  same,  Tield,  that  while 
defendant  was  not  bound  to  perform  the  contract  on  behalf  of  plain- 
tiffs, as  they  did  not  furnish  the  gold ;  yet,  having  done  so,  it  was 
estopped  from  denying  plaintiffs'  right  to  the  benefit  of  the  contract ; 
that  plaintiffs,  by  asserting  their  claim  to  the  money  received,  adopted 
and  ratified  the  acts  of  defendant,  and  the  rights  and  obligations  of  the 
parties  were  to  be  determined  by  the  rules  governing  the  relation  of 

'  principal  and  agent ;  that  while  defendant  could  not  make  a  profit  to 
itself,  yet  having  acted  in  good  faith  it  could  not  be  compelled  to  suffer 
a  loss ;  that  the  gold  furnished  would  not  be  treated  as  a  loan,  but 
defendant  was  entitled  to  retain  as  an  indemnity  for  furnishing  it  so 
much  of  the  currency  received  as  the  gold  was  actually  worth  at  the 
time,  and  plaintiffs  were  only  entitled  to  the  surplus ;  also  that  it  was 
immaterial  whether  defendant  bought  the  gold  for  delivery  or  furnished 

'    it  from  its  own  funds. 

Evidence  was  given  tending  to  show  that  the  delivery  was  from  gold  of 
dealers  deposited  in  defendant's  clearing  department,  for  which  it  had 
accoimted.  Evidence  was  offered  on  its  part  as  to  the  actual  cost  of 
the  gold,  and  of  the  performance  by  it  of  the  contract,  which  was 
objected  to  and  excluded.    Held,  error. 

Fowler  v.  T?ie  OoJd  Exchange  Bank  (6  Hun,  180)  reversed. 

(Argued  September  27, 1876 ;  decided  October  6, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  affirming  a  judgment 
in  favor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 
(Eeported  below,  6  Hun,  186.) 

This  action  was  brought  to  recover  $76,026  currency  alleged 
to  have  been  received  by  defendant  as  the  purchase-price  of 
$50,000  of  gold  sold  and  delivered  by  it  as  agent  of  plaintiffis. 
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On  the  23d  of  September,  1869,  JameB  Brown  &  Co.,  who 
were  gold  and  exchange  brokers  in  the  city  of  New  York, 
for  and  on  behalf  of  the  plaintiffs,  agreed  to  sell  and  deliver 
$60,000  in  gold  coin  to  Chase,  McClure  &  Co.,  who  acted  in 
the  transaction  for  Chapin,  Bowen  &  Day,  who  were  also 
engaged  in  the  same  business,  at  one  forty-one  and  a  quarter 
cents  in  currency  for  each  dollar  of  the  gold.  By  the  terms 
of  the  agreement  made,  the  gold  was  to  be  delivered  and 
the  currency  received  on  the  twenty-fourth  of  September. 
These  three  jSrms  of  brokers  were  at  the  time  members 
of  the  Gold  Exchange  of  the  city  of  New  York,  by  one 
of  whose  rules  or  regulations  the  contracts  of  its  members 
for  the  sale  of  gold  were  to  be  settled  or  cleared  by  the 
defendant;  and  to  enable  it  to  do  that,  notes  were 
delivered  by  the  vendors  and  vendees  respectively,  addressed 
to  the  cashier  of  the  defendant,  by  which  he  was  informed 
that  the  vendors  would  settle,  through  the  clearing  depart- 
ment of  the  bank,  on  a  specified  day,  the  amount  of  gold 
agreed  to  be  sold,  and  the  vendees,  in  like  form,  informed  him 
of  the  currency  they  were  to  pay  or  deliver  as  the  price  of 
the  gold.  On  each  day  in  which  the  members  had  settle- 
ments or  exchanges  of  this  nature  to  be  made  through  the 
intervention  of  the  defendant,  an  account  of  all  of  them  was 
also  to  be  delivered  to  the  defendant  before  half -past  twelve 
o'clock  in  the  day,  and  the  amount  of  gold  or  currency,  as  the 
case  might  require,  necessary  to  balance  all  the  transactions 
mentioned  in  the  account,  was  also  to  be  paid  or  delivered 
with  it  to  the  officers  of  the  defendant.  The  day  on  which 
the  contract  was  to  be,  by  its  terms,  performed  proved  to  be 
one  of  uncommon  excitement  among  gold  dealers  and  very 
great  and  rapid  fluctuations  in  prices,  so  much  so  that  it  has 
since  been  known  and  designated  in  that  business  as  '^  Black 
Friday."  The  president  of  the  defendant  requested  its  cus- 
tomers to  consummate  and  settle  their  sales  and  purchases 
between  themselves,  without  the  interposition  of  the  defend- 
ant. James  Brown  &  Co.,  the  vendors  of  the  gold,  on  behalf 
of  the  plaintifiEs,  were  informed  of  this  request,  and  they 
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neither  delivered  the  notice  received  by  them  from  Cha^e, 
McClure  &  Co.  to  the  cashier  of  the  defendant,  nor  the  gen- 
eral statement  or  account  of  their  transactions  in  gold,  which 
were  to  be  cleared  and  settled  on  that  day,  nor  did  they  pay 
in  or  deliver  to  defendant  the  gold  required  to  perform  the 
contract ;  but  Chapin,  Bowen  &  Day  received  the  notice  which 
James  Brown  &  Co.  had  delivered  when  the  agreement  was 
made,  and  delivered  it  to  the  cashier  of  the  defendant,  with  an 
account  of  their  transactions  and  the  balance  due  which  was 
required  to  clear  and  settle  them.  The  defendant  in  this  way 
received  the  price  of  the  gold,  to  wit,  $70,625,  in  currency, 
from  Chapin,  Bowen  &  Day ;  and,  without  knj  further  author- 
ity from  Brown  &  Co.  than  that  contained  in  their  notice 
given  to  Chase,  McClure  &  Co.,  delivered  the  $50,000  in 
gold. 

The  evidence  showed  that  James  Brown  &  Co.  soon  after 
applied  to  Chase,  McClure  &-Co.  for  a  performance  of  the 
agreement,  and  then  ascertained  that  Brown  &  Co.'s  notice  to 
the  cashier  of  the  defendant  had  passed  into  the  hands  of 
Chapin,  Bowen  &  Day,  who  had  delivered  it  to  the  bank  with 
the  currency  required,  and  had  received  the  gold.  James 
Brown  &  Co.  thereupon  applied  to  the  defendant  for  the  cur- 
rency it  had  received  upon  their  contract,  as  the  contract-price 
of  the  gold,  and  offered  to  deliver  to  it  the  $50,000  in  gold. 
On  the  29th  September,  1869,  defendant's  affairs  passed  into 
the  hands  of  a  receiver;  and,  in  reply  to  the  application. 
Brown  &  Co.  were  informed  that,  for  this  reason,  nothing 
could  be  done.  Plaintiffs,  as  the  principals  and  assignees  of 
James  Brown  &  Co.,  on  the  30th  of  December,  1869,  made  a 
formal  tender  of  the  gold,  and  demanded  the  currency  paid 
the  defendant.  That  not  being  complied  with,  this  action  was 
brought  for  the  recovery  of  the  amount,  on  the  theory  that 
the  advancement  of  the  gold  was  substantially  a  loan  of  it  by 
the  defendant  to  James  Brown  &  Co.,  for  the  plaintiflfe,  and 
that  view  was  taken  of  the  transaction  by  the  referee. 

The  evidence  tended  to  show,  and  the  referee  found,  that 
the  gold  so  supplied  and  delivered  by  defendant  "  was  taken^ 
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and  obtained  by  it  from  the  general  fund  of  the  gold  coin 
received  by  it  from  the  different  dealers  in  the  said  clearing 
department  of  its  business,  and  paid  into  the  said  defendant, 
as  such  clearing-house,  imder  and  pu];«uant  to  the  said  clearing 
rules  and  regulations." 

TTpon  the  trial,  defendant's  president,  as  a  witness  on  its 
behalf,  after  testifying  upon  this  subject,  and  that  the  bank 
did  not  own  any  gold,  was  asked  various  questions  as  to  the 
cost  to  the  bank  of  the  gold  delivered  by  it,  and  the  cost  of 
the  performance  of  the  contract.  These  were  objected  to, 
and  excluded  under  exception. 

Further  facts  appear  in  the  opinion. 

S,  P.  Nash  for  the  appellant.  Defendant  was  entitled 
to  have  made  good  any  depreciation  in  the  value  of  the  gold 
advanced  by  it.  {Porter  v.  Rose^  12  J.  R.,  290;  Coordey 
V.  Anderaony  1  Hill,  519 ;  Dtmhcmi  v.  Marm^  4  Seld.,  608 ; 
Emne  v.  Ford^  43  N.  Y.,  687;  Pedbody  v.  Speyers^  56  id., 
280 ;  Cornell  v.  Movlton^  3  Den.,  12 ;  Thompson  v.  Ketchv/m^ 
8  J.  R,  189 ;  HerricJc  v.  BermeUy  id.,  291 ;  Howland  v.  Wil- 
UU,  8  Sandf .,  607 ;  Ormea  v.  Port&r,  11  Barb.,  592 ;  Peck 
V.  Armstrong^  38  id.,  215 ;  Ma/rme  Neat.  Bank  v.  Nat  City 
Boffik^  59  N.  T.,  67 ;  RawaonY.HoUamd^ id.  611.)  The  offer 
of  September  twenty-ninth  to  replace  the  gold  was  too  late. 
{Jones  V.  Fowler^  1  Swe.,  5 ;  2  Parsons  on  Con.,  661,  662 ; 
Hedges  v.  H.  R.  R.  R.  Co.,  49  N.  T.,  223 ;  Hape  v,  Zaw- 
renoe,  50  Barb.,  258.)  The  transaction  was  not  in  any  sense  a 
baihnent.  (Story  on  Bail.,  §§  47,  283 ;  Jones  on  Bail,  64 ;  2 
Kent's  Com.,  573 ;  Foster  v.  Pettibone^  3  Seld.,  433 ;  Ni^rtan 
V.  Woodruffs  2  N.  T.^  153  ;  S.  A.  Bank  v.  RamdaUy  L.  R.,  3 
P.  0.,  101 ;  Cooke  v.  Dams,  53  N.  Y.,  318.) 

F,  F.  MwtJywry  for  the  respondents.  All  that  plaintiffs 
were  obliged  to  return  defendant  was  an  equal  amount  of  the 
gold  without  reference  to  any  fluctuations  in  price  or  market 
value.  {Dykes  v.  AUen,  7  Hill,  498 ;  Dry  Dock  Bamk  v. 
Am.  L.  Ins.  and  T.  Co.,  3  K  Y.,  355.) 


^^ 
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Allen,  J.  The  defendant  in  this  and  similar  transactions 
was  but  the  common  agent  of  the  dealers  in  gold  bj  whom  it 
was  employed  in  the  settlement  of  their  contracts  \>j  effecting 
an  exchange  of  gold  for  cnrrencj  between  the  parties.  As 
the  agent  of  the  seller  of  the  gold,  it  received  from  him  the 
gold  sold  and  delivered  it  to  the  buyer  for  whom  it  had 
received  it,  receiving  in  turn  from  him  the  currency  and  pay- 
ing it  to  the  seller  for  whom  it  was  received.  Notwithstand- 
ing the  multifarious  transactions  of  each  day  and  the  number 
of  individuals  and  firms  concerned,  the  result  of  all  the  trans- 
actions consummated  through  the  instrumentality  of  the 
defendant  was  the  making  this  exchange  of  commodities 
between  individual  dealers.  The  regulations  of  the  defend- 
ant and  of  the  gold  exchange  in  evidence,  and  the  forms  and 
machinery  adopted,  had  for  their  only  object  and  result  the 
accomplishment  of  this  exchange  between  buyer  and  seller ; 
and  notwithstanding  the  complexity  of  the  dealings  and 
accounts  between  the  many  dealers  and  the  combinations  and 
complications  necessarily  growing  out  of  the  daily  transactions 
when  brought  together,  the  process  was  a  very  simple  one  for 
the  settlement  of  separate  and  distinct  contracts,  as  if  but  a 
single  contract  was  to  be  settled.  As  between  the  several 
dealers  and  the  defendant,  each  contract  was  an  individual 
transaction,  in  respect  to  which  the  bank  was  the  agent  of  and 
responsible  to  each  of  the  parties  to  it,  independent  of  and 
distinct  from  every  other  transaction.  The  bank  was  not 
and  could  not  be  a  dealer  in  gold  for  its  own  account  and  for 
its  own  profit  in  any  transaction  in  which  it  represented  other 
parties.  The  plaintiffs  are  compelled  to  rely  upon  the  fact 
that  the  defendant,  in  delivering  the  gold  to  the  purchasers 
and  receiving  from  them  the  pay  therefor,  acted  solely  as 
their  agent  in  carrying  out  their  contract  theretofore  made 
and  solvable  on  that  day.  Hence,  they  have  averred  the 
agency  and  that  the  acts  done  by  the  defendant  were  done  as 
their  agent,  and  the  facts  were  so  f oxmd  by  the  referee.  If  the 
defendant  was  not  and  did  not  in  fact  act  as  the  agent  of  the 
plaintiffs,  the  latter  have  no  claim  upon  it,  for  there  was  no 
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other  relation  existing  between  them  upon  which  the  plaintifEB 
eonld  predicate  any  claim  to  the  fruit  of  its  dealings.  It  is 
true  that  the  plaintiff,  not  having  furnished  the  gold  for 
delivery,  or  complied  with  other  regulations  of  the  defendant, 
the  latter  'was  not  bound  to  carry  out  the  contract  in  their 
behalf ;  but,  consenting  to  do  so,  it  waived  the  conditions  with 
which  the  plaintifEs  had  failed  to  comply  and  is  estopped  now 
from  asserting  them  or  from  denying  the  right  of  the  plain- 
tiffe  to  the  benefit  of  the  contract.  Whether  the  plaintiffs, 
notwithstanding  their  order  and  direction  to  the  defendant  to 
deliver  the  gold,  were  bound  to  adopt  the  deKvery  of  gold 
not  furnished  by  them,  need  not  be  determined.  They  have, 
by  asserting  their  claim  to  the  money  received  for  the  gold, 
adopted  and  ratified  the  acts  of  the  defendant,  and  in  so  doing 
have  adopted  aU  the  means  and  instrumentalities  resorted  to 
by  the  defendant  and  all  acts  done  by  it  in  the  performance 
of  the  contract  in  their  behalf.  They  could  not  adopt  a  part 
of  the  acts  of  the  defendant  without  adopting  all.  A  ratifi- 
cation of  the  delivery  is  a  confirmation  of  all  that  was  done 
by  the  agent  in  making  such  delivery,  or  providing  the  gold 
for  delivery.  {FarTneri  Loan  and  Trust  Compa/ay  v.  WaJr- 
worthy  1  Comst.,  433 ;  Cra/ns  v.  Hunter^  28  N.  T.,  389 ; 
Coming  v.  Southlandy  3  Hill,  552.)  The  relation  of  the 
parties  as  principal  and  agent  in  the  transaction  being  con- 
ceded,  the  rights  and  obligations  of  the  parties  must  be  deter- 
mined  by  the  rules  of  law  applicable  to  and  governing  that 
relation.  The  court,  in  the  absence  of  evidence  authorizing 
it,  cannot  impose  upon  them  the  duties  and  liabilities  grow- 
ing out  of  any  other  relation,  as,  for  instance,  that  between 
buyer  and  seller,  or  borrower  and  lender.  The  parties,  by 
their  own  conventional  arrangement,  have  determined  what 
relation  should  exist  between  them,  and  neither  party,  with- 
out the  consent  of  the  other,  can  change  that  relation  so 
as  to  vary  their  legal  rights ;  nor  can  the  courts  permit  either 
party,  without  the  assent  of  the  other,  to  occupy  a  different 
relation,  or  to  assume  a  position  inconsistent  with  the  relation 
of  principal  and  agent.     The  defendant  could  not,  at  its 
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voKtion,  elect  to  regard  the  gold  which  it  had  delivered, 
as  the  agent  of  the  plaintiffs,  as  either  sold  or  loaned  to  the 
latter;  neither  can  the  plaintiffs,  in  adopting  the  delivery, 
elect  to  regard  the  gold  thus  delivered  as  either  sold  or 
loaned  to  them  at  their  option.  There  is  the  same  reason 
for  holding  that  the  gold  was  first  sold  to  the  plaintiffs  at 
the  market-price  and  then  delivered  as  their  gold,  as  for 
holding  that  it  was  loaned  and  then  delivered.  Individuals 
under  contract  to  deliver  gold,  niay  either  buy  or  borrow  the 
same  for  delivery,  and  when  resorting  to  either  process  their 
contracts  will  be  judged  with  respect  to  the  laws  applicable 
to  them.  But  it  was  a  mistake  to  single  out  one  of  several 
contracts  which  might  have  been  made  between  parties  acting 
^  jv/ris  and  hold  the  parties,  without  their  assent  to  such 
contract,  and  apply  to  it  the  usages  and  customs  which  mi^ht 
be  applied  to  contracts  regularly  made.  It  is  assumed  by 
the  learned  judge  delivering  the  opinion  of  the  court  below 
that  the  defendant  delivered  its  own  gold,  and  that,  having 
done  so,  it  must  be  treated  as  a  loan  of  the  gold  to  the  {>lain- 
tiffs.  But  no  good  reason  is  asserted  for  calling  it  a  loan 
rather  than  a  sale.  If  a  loan,  it  would  not  have  been  neces- 
sarily a  naked  loan,  subject  only  to  the  usual  conditions  which 
attach  to  loans  in  the  absence  of  special  agreements ;  but  the 
parties  might,  had  they  met  and  agreed  for  a  loan,  have  pro- 
vided for  the  compensation,  the  security  for  its  return,  the 
time  and  manner  of  its  return  and  the  consequences  of  a  rise 
or  fall  in  the  price,  all  of  which  are  not  infrequently  the  sub- 
jects of  contract  and  special  agreement.  The  same  learned 
judge  concedes  that  a  difference  would  exist  in  favor  of  the 
defendant  if  the  gold  had  been  purchased  by  it,  or  procured 
from  some  other  source  by  which  it  was  subjected  to  expense 
on  account  of  the  transaction  and  its  conduct  as  agent  for  the 
plaintiffs ;  and  says  that  upon  the  ratification  of  an  act  of 
that  nature  the  principal  would  probably  become  bound  to 
protect  and  fully  reimburse  the  agent.  But  the  agency  being 
conceded,  the  agent  is  alike  entitled  to  indemnity  whether  the 
gold  is  supplied  from  one  source  or  another.     Any  loss  result- 


1876.]    Fowler  et  al.  v,  N.  Y.  Gold  Exchange  Bank.       145 

Opinion  of  the  Court,  per  Allen,  J. 


ing  from  the  transaction  conld  no  more  be  made  to  fall  upon 
the  agent  in  the  one  case  than  in  the  other.  The  rule  is  too 
well  settled  to  be  now  questioned,  that  an  agent  cannot  be 
permitted  to  make  a  profit  to  himself  in  his  dealings  in  behalf 
of  his  principal,  and,  acting  in  good  faith,  will  not  be  compelled 
to  BuiSer  loss.  (Story  on  Agency,  §§  207,  214,  339.)  The 
case  is  a  very  plain  one.  If  the  defendant  furnished  gold  of 
its  own  for  the  delivery  it  was  only  entitled  to  claim  of  the 
plaintifEs  so  much  of  the  cmrency  received  for  it  as  it  was 
actually  worth  at  the  time,  and  so  much  of  the  money  it 
might  have  retained  as  an  indemnity  for  furnishing  it. 
This  money  it  might  have  used  at  once  to  replace  the 
gold  and  was  entitled  to  it  for  that  purpose.  It  could  not 
have  put  the  currency  in  its  safe,  and  upon  a  rise  in  the  price 
of  gold  demanded  of  the  plaintiffs  the  increased  value,  and 
thus  made  a  profit  to  itself.  Neither  could  the  plaintiffs,  upon  a 
decline  in  the  price  of  gold,  claim  from  the  defendant  the 
currency  received  by  it,  and  cancel  their  obligations  by  the 
delivery  of  gold  bearing  a  less  price  in  market  than  at  the 
time  of  the  delivery,  and  thus  infiict  a  loss  upon  the  agent 
acting  in  good  faith  and  in  their  interest.  Had  the  defendant 
bought  the  gold,  it  would  only  have  been  entitled  to  demand 
its  actual  cost;  and  any  profit  in  the  purchase  would  have 
been  for  the  benefit  of  the  principal.  This  principle  of 
indemnity  to  agents  was  applied  by  this  court  in  Cameron  v. 
Dv/rTchemb  (55  N.  T.,  425),  in  which  brokers  had  made  a 
settlement  of  a  contract  for  the  sale  and  delivery  of  gold  by 
agreeing  upon  and  paying  a  difference  between  the  contract- 
price  and  the  market-value  of  the  commodity ;  and  it  was 
expressly  held  that  if  the  settlement  was  made  in  good  faith 
and  a  proper  exercise  of  the  power  conferred,  they  should  be 
protected.  Here  no  question  is  made  as  to  the  good  faith  of 
the  agent.  Its  acts  are  ratified  by  bringing  this  action.  (See 
also  Powell  v.  Trustees  of  Newburghj  19  J.  R.,  284.)  An 
agent  is  entitled  to  be  indemnified  against  aU  damages  and  losses 
which  are  incurred  by  him  and  all  cost  to  which  he  may  be 
subjected  in  the  course  of  his  agency  without  fault  on  his  part. 
SicKELS— Vol.  X  XII.         19 
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Whatever  may  be  the  form  of  the  transaction,  the  law  yields 
full  indemnity  to  the  agent  as  against  the  principal.  {Ramsay 
V.  OcMrdner,  11  J.  R.,  439 ;  EcaU  v.  Patridge,  8  T.  R,  808 : 
ChUd  V.  Morley^  id.,  610 ;  D^Aroy  v.  Lyls^  5  Binney,  441 ; 
Oreene  v.  OoddcMrd^  9  Mete.,  212.)  It  is  not  claimed  that 
gold  is  to  be  distingoished  in  this  transaction  from  any  other 
commodity  or  article  of  commerce.  It  was  treated  by  the 
parties  as  an  article  of  merchandise,  the  subject  of  purchase 
and  sale,  and  not  as  current  coin,  a  part  of  the  currency  of  the 
land,  and  this  practice  and  contracts  based  upon  it  are  recog- 
nized as  lawful  by  the  courts  and  by  the  government.  {Peor 
"body  V.  Speyers^  56  N.  Y.,  230;  Cooke  v.  Dama^  83  id., 
318.)  If  the  delivery  had  been  of  wheat  instead  of  gold,  the 
defendant  representing  the  plaintifiEs  as  their  agent  in  making 
the  delivery,  furnishing  the  wheat  for  them,  they  having 
failed  to  supply-  it,  so  much  of  the  currency  as  was  received 
in  payment  as  would  at  the  time  of  delivery  have  indemnified 
the  defendant,  would  have  belonged  to  it,  and  the  plaintiffs 
would  only  have  been  entitled  to  receive  the  surplus  as  their 
profit.  The  cost  to  the  defendant  would  have  been  the  same 
whether  it  had  furnished  the  wheat,  which  was  worth  to  it  at 
the  time  the  market-price  and  no  more  and  no  less,  or  had 
bought  the  wheat,  paying  for  it  the  market-price,  and  delivered 
it  upon  the  plaintiff's  contract  Whether  the  wheat  was 
bought  to  meet  the  emergency  or  had  been  bought  before, 
without  reference  to  the  plaintiff's  necessities,  would  make  no 
difference  in  the  legal  rights  or  equities  of  the  parties.  It 
would  have  made  no  difference  whether  the  defendant  took 
the  wheat  from  its  own  granary  or  procured  it  from  other 
sources.  The  benefit  to  the  plaintifb  and  actual  contribution 
and  loss  of  the  defendant  would  be  the  same. 

It  was  assumed  by  the  Supreme  Court  that  the  gold  delivered 
was  the  property  of  the  defendant,  and  taken  from  its  coffers ; 
but  that  is  not  conclusively  proved.  There  was  room  for  the 
jury  to  find  that  the  delivery  was  made  from  the  gold  of 
dealers,  deposited  in  the  clearing  department  of  the  bank  for 
delivery  upon  contracts  in  the  customary  method,  and  that 
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the  defendant  was  liable  to  acconnt  and  had  accounted  for  it, 
and  in  that  view  the  question  was  material  as  to  what  was  the 
actual  cost  to  the  defendant  of  the  gold  delivered,  and,  in 
another  form,  what  the  cost  of  the  performance  of  the  con- 
tract was  to  the  defendant,  and  should  have  been  answered.  It 
was  error  to.  exclude  the  evidence,  as  upon  the  whole  case  a 
fair  case  was  made  for  the  jury,  had  it  been  material,  as  to  the 
source  from  which  the  gold  came ;  so  as  upon  any  theory,  to 
raise  a  proper  question  as  to  the  character  and  extent  of  the 
indemnity  to  which  the  defendant  was  entitled. 

But,  in  my  view  of  the  case,  the  error  of  the  court  below 
was  radical  in  making  the  rights  and  obligations  of  the  parties 
to  depend  upon  the  rules  of  law  applicable  to  borrower  and 
lender  of  articles  to  be  returned  in  kind,  rather  than  to  prin- 
cipal and  agent,  in  which  the  latter  is  entitled  to  indemnity 
irrespective  of  the  form  of  the  transaction.  There  is  no 
question  before  us  as  to  the  su£Sciency  of  the  pleadings,  and 
none  was  made  upon  the  trial  that  the  evidence  excluded  was 
incompetent  under  the  pleadings. 

The  fact  that  the  defendant  suggested  to  its  dealers  that 
they  should,  under  the  peculiar  circumstances  of  that  day, 
known  in  the  traditions  of  WaU  street  as  "  Black  Friday," 
settle  their  contracts  between  themselves  and  not  through  the 
agency  of  the  bank,  is  wholly  immaterial.  The  contract  was 
to  be  performed  at  and  through  the  instrumentality  of  the 
bank,  and  the  purchaser  did  not  assent  to  a  settlement  else- 
where, but  demanded  a  performance  at  the  bank  and  by  the 
defendant  as  the  common  agent  of  both  parties.  The  defend- 
ant did  not  tender  or  deliver  the  gold  elsewhere  to  the  pur- 
chaser, but  adopts  the  performance  by  the  defendant,  and,  for 
aught  we  know,  they  may  have  sold  the  gold  which  they  had 
for  delivery  under  the  contract,  in  the  earlier  hours  of  the  day, 
at  the  almost  fabulous  prices  then  ruling,  and  thus  profited 
by  making  default  in  their  contract  actually  performed  on  their 
behalf  by  the  defendant. 

Neither  is  there  any  question  respecting  the  tender  or 
its  sufficiency,  or  the  waiver  of  any  rights  by  the  defendant 
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by  not  asBerting  its  legal  rights  as  now  claimed,  at  the  time  of 
the  tender.  It  was  not  a  case  for  a  tender  and  the  plaintiffs 
were  not  entitled  to  demand  of  the  defendant  the  whole 
amount  received  for  the  gold  delivered.  They  were  only 
entitled  to  the  surplus  after  deducting  the  amount  to  which 
the  defendant  was  entitled  by  way  of  indemnity.  In  other 
words,  they  were  entitled  to  an  accounting  by  their  agent  and 
to  a  payment  of  any  balance  that  should  be  due  them  upon  the 
transaction.  Taking  the  price  of  gold  as  it  appears  by  the 
record  to  have  been  at  the  hour  of  the  performance  of  this 
contract,  the  gold  was  furnished  at  a  cost  of  about  135,  which 
would  entitle  the  plaintiffs  to  something  over  six  per  cent  upon 
$50,000  delivered;  and  if  they  recover  that  sum  they  will 
recover  all  that  they  would  have  made  by  performing  the  con- 
tract in  person  and  with  their  own  gold ;  and,  unless  it  appears 
that  in  some  legitimate  way  the  defendant  was  compelled  to 
pay  more  for  the  gold  delivered,  the  agent  will  be  fully  indem- 
nified and  equal  and  exact  justice  done  between  the  parties, 
in  strict  accordance  with  the  well-established  rules  of  law 
governing  transactions  between  principal  and  agent.  But  if 
the  rule  adopted  by  the  court  below  is  adhered  to,  the  agent, 
without  fault  on  its  part,  wiU  be  made  to  sustain  a  loss  of  some 
fifteen  per  cent  upon  the  $50,000,  which  it  could  not  have 
avoided  except  by  refusing  to  perform  the  contract  in  behalf 
of  the  principals  and  leaving  them  to  abide  by  the  consequences 
of  their  own  default,  and  the  plaintiff's  will  have  made  several 
thousand  dollars  by  leaving  their  agent  to  stand  in  the  breach 
and  take  the  consequences  of  their  default.  This  would  be 
grossly  unjust,  as  well  as  a  perversion  of  legal  principles.  A 
fluctuation  in  the  price  of  gold  in  the  other  direction  might, 
by  the  application  of  the  same  rule,  have  compelled  the  plain- 
tiffs to  deliver  gold  worth  and  costing  much  more  than  the 
price  at  which  it  was  sold  by  them,  thus  imposing  upon  them 
a  loss  on  a  contract  upon  which  there  was  an  actual  profit  and 
giving  to  the  agent  a  profit  to  which  it  was  not  entitled. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur ;  Church,  Ch.  J.,  in  result. 

Judgment  reversed. 
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Denhabk  p.  Collins  et  al.  v.  Geobob  F.  Dbew  et  al.,  Appel- 
lants, The  Oceanic  Steam  Navigation  Company  et  al., 
Bespondents. 

Whatsoever  is  comprehended  in  the  terms  "  wharves,  piers,  bulk-heads 
and  bridges,  and  other  structures  connected  therewith,"  as  used  in  the 
act  of  1872  in  relation  to  mechanics'  liens  (chap.  669,  Laws  of  1873)  is 
ezclnsively  provided  for  by  that  law;  and  to  perfect  a  lien,  whether  for 
labor  or  materials,  its  requirement  in  regard  to  the  filing  thereof  must 
be  followed. 

The  term  "  other  structures  connected  therewith  "  includes  all  structures 
connected  with  a  wharf,  pier,  etc.,  and  necessary  for  its  proper  use. 

Accordingly,  hddy  that  "sheds"  erected  upon  piers  in  the  city  of  New 
Yoric,  of  a  steam  navigation  company,  for  offices  and  other  purposes 
of  the  company  were  included  in  that  term,  and  that  a  lien  for  mate- 
rials furnished  for,  and  used  in,  the  erection'of  such  "sheds,"  not  filed 
within  thirty  days  from  the  time  when  the  materials  were  delivered  was 
invalid,  although  filed  within  the  time  prescribed  by  the  general  lien 
law  of  that  city. 

(Argued  September  29,  1876  ;  decided  October  6,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
•of  Common  Pleas  of  the  city  and  county  of  New  York  affirm- 
ing a  judgment  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  f  oredose  a  mechanic's  lien. 

The  facts  appear  sufficiently  in  the  opinion. 

JB.  F.  WcUson  for  the  appellants. 

Tunis  G.  Bergen,  Jr.,  and  Hugh  Porter  for  the  respondents. 
The  sheds  erected  on  defendants'  piers  came  under  the  provi- 
sions of  chapter  669,  Laws  of  1872.  (Laws  1875,  chap.  249, 
§  1 ;  Potter's  Dwarris,  144,  Kule  7.) 

« 

Eabl,  J.  Prior  to  February,  1874,  the  Ocean  Steam  Navi- 
gation Company  owned  Piers  Nos.  51  and  52,  on  the  North 
Kiver  in  the  city  of  New  York,  and  made  a  contract  with 
defendant  Wood  to  repair  the  piers  and  to  erect  certain 
structures  thereon  and  connected  therewith.     Before  February 
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tenth,  Wood  had  completed  his  contract  and  there  was  dne 
him,  upwards  of  $5,000.  Soon  thereafter  the  plaintiff  and 
some  of  the  defendants  filed  liens  against  the  piers  xmder  the 
lien  lawB  applicable  to  the  city  of  New  York,  and  some  of  the 
defendants,  as  creditors  of  Wood,  attached  the  debt  dne  him 
from  the  Steam  Navigation  Company.  The  plaintiffs  com- 
menced this  action  to  foreclose  their  lien  and  made  all  the  per- 
sons defendants  who  claimed  a  lien  upon  or  interest  in  the  snm 
so  dne  Wood,  and  the  controversy  upon  the  trial  was  as  to  the 
priority  »d'  ™g.l»t,  of  W  n  .pp»M  ^  dofend. 
ants  Drew  and  Bucki  famished  material  to  Wood  to  complete 
his  contract  and  that  the  last  material  was  furnished  more  than 
thirty  days,  but  less  than  three  months,  before  they  filed  their 
notice  of  lien.  The  referee  held  that  they  acquired  no 
lien  because  they  filed  their  notice  too  late,  and  it  is  this 
decision  which  they  complain  of  upon  this  appeal 

The  material  furnished  by  the  appellants  was  used  in  erect- 
ing upon  the  piers  what  in  the  notice  of  liens  and  in  Wood's 
contract  are  called  sheds,  and  they  were  to  be  used  for  the  offices 
and  other  purposes  of  the  company.  Wood's  contract  was 
for  erecting  sheds  upon  the  piero  and  widening,  lengthening 
and  repairing  the  piers. 

By  the  mechanics  lien  law  applicable  to  the  city  of  New 
York  (chapter  500,  of  the  Laws  of  1863),  a  person  performing 
labor  or  furnishing  material  towards  ^^  the  erection  of,  or  in 
altering,  improving  or  repairing  of  any  building  or  buildings, 
or  the  appurtenances  thereto  in  the  city  of  New  York," 
could  acquire  a  lien  upon  ^^  such  house  or  building,  and  the 
appurtenances  and  lot  on  which  the  same  shall  stand "  by  a 
compliance  with  that  law.  Among  other  things,  he  was 
required  to  file  a  notice  of  lien  within  three  months  after 
the  work  was  done  or  material  furnished.  The  appellants 
claim  that  their  case  is  governed  by  this  law,  and,  hence,  that 
their  notice  of  lien  was  filed  in  tune.  These  sheds  upon  the 
piers  could  doubtless  be  called  buildings  within  the  meaning 
of  this  law,  and  if  there  were  no  other  statute,  the  contention 
of  the  appellants  could  not  well  be  answered. 
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But,  in  1872,  by  an  act  (chap.  669)  of  that  year,  it  was 
provided  that  "all  the  provisions  of  the  laws  relating  to 
mechanics'  liens  heretofore  passed,  shall  apply  to  wharves, 
piers,  bnlk-heads  and  bridges,  and  material  furnished  there- 
for, and  labor  performed  in  constructing  said  wharves,  piers, 
bnlk-heads  and  bridges,  and  other  structures  connected  there- 
with, and  the  time  within  which  said  liens  may  be  filed,  shall 
be  thirty  days  "  from  the  time  when  the  last  work  shall  have 
been  performed,  or  the  material  delivered. 

The  former  statute  was  not  comprehensive  enough  to 
cover  wharves,  piers,  bulk-lieads,  and  bridges,  and  the  main 
purpose  of  this  statute  was  to  extend  the  lien  law  to  those 
structures  with  an  alteration  of  the  time  in  which  the  liens 
were  to  be  filed.  And  as  other  structures  are  necessarily  con- 
nected with  wharves  and  piers  to  make  them  useful,  this 
statute  also  extends  to  them.  Whatever  is  comprehended  in 
the  terms  "  wharves,  piers,  bulk-heads  and  bridges,  and  other 
stmctutes  connected  therewith,"  is  provided  for  exclusively 
by  this  law,  and  the  only  real  diflSculty  in  this  case  is  to  deter- 
mine what  is  meant  by  the  words  "  other  structures  connected 
therewith  i "  These  words  were  intended  to  cover  something 
not  strictly  included  in  the  terms  before  used.  A  lien  might 
be  filed  on  account  of  a  pier  not  only,  but  other  structures 
connected  therewith.  What  other  structures  ?  All  structures 
on  or  connected  with  the  pier,  and  necessary  for  its  proper 
use.  These  sheds  were  built  upon  the  piers,  and  were  quite 
essential  to  their  use,  and,  in  a  broad  sense',  were  really  a  part 
of  them. 

It  is  claimed  by  the  appellants  that  the  law  of  1872  was 
not  intended  to  extend  the  lien  law  to  any  thing  provided  for 
by  the  former  law,  and,  hence,  as  these  sheds  could  properly  be 
caDed  buildings,  the  lien  as  to  them  is  to  be  governed  exclu- 
sively by  the  prior  law.  This  claim  cannot  be  allowed.  The 
main  purpose  of  the  law  was  undoubtedly  to  provide  for  liens 
upon  wharves,  piers,  bulk-heads  and  bridges,  but  as  other 
structures  are  necessarily  connected  with  them,  it  was  intended 
to  cover  the  whole  subject,  so  that  if  a  builder  took  a  contract 
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to  build  a  pier  with  all  its  necessary  sheds  and  fixtures  he 
could  have  his  entire  remedy  under  the  one  law.  If  a  struc- 
ture connected  with  a  pier  happened  also  to  be  a  building,  the 
case  would  still  be  governed  by  the  later  law.  This  construction 
will  be  found  most  convenient  in  practice,  and  will  obviate 
the  difficulty  which  might  often  arise  of  determining  whether 
a  building  was  a  mere  structure,  or  whether  a  structure  was  a 
building,  within  the  meaning  of  the  prior  act. 

It  is  also  claimed  that  the  statute  of  1872  applies  only  to 
the  caae  of  work  performed  upon  such  "  other  structures," 
and  not  to  materials  furnished  for  constructing  them.  To 
sustain  this  claim  requires  a  too  critical  and  narrow  construc- 
tion of  the  statute.  It  was  clearly  intended,  although  the 
language  used  is  quite  inapt,  that  the  whole  statute,  in  all  its 
provisions  should,  as  the  prior  statute  does,  apply  alike  to  the 
case  of  labor  and  materials. 

While  it  is  plain  that  much  can  be  said  in  favor  of  the 
construction  of  the  statute  of  1872,  contended  for  by  the  appel- 
lants, and  that  the  intention  of  the  legislature,  in  the  lan- 
guage used,  is  not  entirely  free  from  doubt,  we  should  not, 
upon  a  mere  question  of  at  most  doubtful  construction, 
reverse  the  unanimous  decision  of  a  court  in  which  the  lien 
laws  applicable  to  the  city  of  New  York  are  mainly  adminis- 
tered, particularly  when  the  construction  put  upon  the  statute 
by  that  court  will,  on  the  whole,  subserve  the  beneficent  ends 
of  the  statute  as  well  at  least  as  any  other. 

We  are  therefore  of  opinion  that  the  judgment  below  is 
right,  and  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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John  D.  Spinneb,  Respondent,  v.  The  New  Yobk  Central 
AND  Hudson  River  Railroad  Company,  Appellant* 

Under  the  provisions  of  the  general  railroad  act  (g  44,  chap  140,  Laws  of 
1850 ;  §  8,  chap.  282,  Laws  of  1804),  requiring  every  corporation  formed 
under  it  to  erect  and  maintain  fences  on  the  sides  of  its  road,  no  excep- 
tion is  made  or  permission  given  for  openings  or  gates  for  the  use  of 
the  corporation,  or  its  customers  or  the  public  generally,  but  only  for 
the  use  of  adjoining  proprietors  ;  and  if  it  permits  or  acquiesces  in  the 
use,  in  its  business  by  its  customers,  of  a  gate  constructed  by  it  at  a 
farm  crossing,  so  that  the  gate  does  not  serve  the  end  of  a  fence,  it  is  in 
default. 

Negligence  cannot  be  imputed  to  a  person  simply  from  the  fact  that  his 
beasts  have  escaped  from  his  well  fenced  field  on  to  a  railroad  track. 

Plaintiff 's  cattle  escaped  from  his  inclosure  in  the  night  time  on  to  the 
highway,  and  thence  through  a  gate,  at  the  side  of  defendant's  road, 
which  had  been  left  open,  upon  its  track,  where  they  were  struck  by  a 
passing  train,  some  killed  and  others  injured.  The  gate,  for  several 
years,  had  been  used  almost  daily  in  the  business  of  loading  and  unload- 
ing freight;  vehicles  delivering  or  taking  goods  passing  in  or  out  thereat. 
Li  this  business  defendant's  servants  had  helped.  In  consequence  the 
gate  was  often  left  open  at  the  close  of  the  day's  business,  and  would  be 
closed  in  the  evening,  or  at  midnight,  by  defendant's  servants.  The 
adjoining  proprietor,  for  whose  use  the  gate  was  originally  erected, 
had  not  used  it  for  six  weeks  prior  to  the  accident,  and  had  no  knowl- 
edge of  its  use  for  his  purposes  on  the  preceding  day.  In  an  action  to 
recover  damages,  hdd,  that  the  evidence  was  sufficient  to  authorize  an 
inference  by  the  jury,  that  the  gate  was  open  by  reason  of  its  use  by 
defendant's  customers  during  that  day,  or  some  day  shortly  prior ;  that 
defendant  had  sufficient  notice  that  the  gateway  had  been  diverted  from 
its  original  purpose  to  a  common  passageway  for  its  customers,  and  that 
it  was  often  left  open  in  consequence  thereof ;  that  the  opening  of  it 
at  all,  by  its  assent  or  acquiescence,  was  in  contravention  of  said 
statute;  and  that  if  such  use  of  the  gate  was  not  of  itself  sufficient  to 
charge  defendant,  it  was  bound  to  see  that  when  the  use  of  it  for  the 
day  was  over  it  was  well  closed,  and  for  a  neglect  of  this  duty  it  was 
liable. 

(Argued  September  29, 1876;  decided  October  6,  1876.) 

Appeal  from    judgment  of    the  General  Term  of  the 
Supreme  Comi;,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
Siokbls— Vol.  XXII.        20 
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affirming  an  order  denying  a  motion  for  a  new  trial.  (Reported 
below,  6  Hun,  600.) 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiffs  cattle. 

The  evidence  tended  to  show  these  facts : 

In  September,  1872,  the  plaintiff  was  in  possession  of  a 
farm  of  land  near  Hion,  in  the  county  of  Herkimer,  on  which 
he  had  a  herd  of  cattle.  The  defendant's  railroad  ran  along 
the  southerly  side  of  the  farm  adjoining  a  public  highway 
which  lay  between  the  railroad  and  the  farm.  Between  the 
highway  and  the  railroad  the  defendant  had  built  a  fence, 
and  in  the  fence,  near  the  house  of  one  Farrington,  a  gate 
was  placed  to  enable  him  to  pass  to  and  from  a  part  of  his 
farm,  lying  on  the  opposite  side  of  the  railroad  from  his 
house.  Defendant's  depot  at  Hion  was  some  distance  west  of 
this  gate,  but  from  1864  the  gate  had  been  used  in  defendant's 
business.  Cars  were  run  down  by  its  employes  on  the  track 
near  to  it  almost  daily,  empty  ones  to  receive  freight,  and 
loaded  ones  to  be  discharged,  and  wagons  and  carts  engaged 
in  loading  and  unloading,  passed  in  and  out  at  the  gate. 
Defendant's  employes  assisted  in  loading  and  unloading  and 
left  freight  there  to  be  taken  away ;  they  were  accustomed 
to  dose  the  gate  after  business  hours.  In  the  night  of  the 
30th  of  September,  1872,  the  plaintiff 's  fence  was  in  some 
way  broken  down,  and  his  cattle  passed  through  it  on  to  the 
highway,  and  the  gate  being  open,  the  cattle  passed  through 
on  to  the  track ;  some  of  them  were  injured  by  trains  passing, 
and  others  were  killed. 

No  evidence  was  given  showing  that  defendant's  servant's 
closed  the  gate  on  the  night  in  question. 

The  court  instructed  the  jury  that  if  the  defendant's 
agents  or  servants  carelessly  left  open  the  gate  on  the  night 
in  question,  then  defendant  was  liable  for  the  damages  sus- 
tained by  the  plaintiff. 

The  court  refused  to  charge  the  jury  that  the  defendant 
had  sufficiently  erected  and  maintained  a  fence  along  its  road, 
save  with  the  qualification  that  if  it  had  carelessly  omitted  to 
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flfaat  the  gate  it  had  not  complied  with  the  requirement  of  the 
statute. 

The  court  refused  to  charge  that  the  mere  presence  of  these 
cattle  on  the  defendant's  road  would  bar  the  right  of  recovery. 

The  court  refused  to  charge  that  plaintiff 's  cattle  being  upon 
the  defendant's  track  without  any  evidence  of  right  or  author- 
ity from  defendant^  was  conclusive  evidence  of  negligence. 
To  all  of  which  rulings  defendant's  counsel  duly  excepted. 

Purther  facts  appear  in  the  opinion. 

S.  W,  Jackson  for  the  appellant.  Flaintifi  was  guilty  of 
contributory  negligence  in  allowing  his  cattle  to  trespass  upon 
defendant's  track.  (Tonmocmda  JR.  B.  Co.  v.  Munger  5 
Denio,  255 ;  4  N.  Y.,  349 ;  Clark  v.  Syr.  amd  TJ.  B.  R. 
Oo.,  11  Barb.,  112 ;  Wdldron  v.  E.  amd  8.  R.  R.  Oo.^  8  id., 
390 ;  Svydom,  v.  MoorSy  id.,  358 ;  Hance  v.  C.  amd  S.  R.  R. 
Oo.j  26  N.  Y.,  426.)  Plaintiff  was  bound  to  show,  in  order 
to  recover,  that  his  cattle  got  on  the  track  by  means  of  a 
defect  in  the  fence.  {Brooke  v.  iT.  Y.  and  E.  R.  R.  Go.^  13 
Barb.,  594 ;  Mv/rray  v.  N.  T.  C.  R.  R.  Co.,  4  Keyes,  297.) 
The  burden  of  proof  was  on  plaintiff  to  show  that  his  cattle 
were  rightfully  on  defendant's  road.  {Reynold  v.  N.  Y.  G. 
and  H.  R.  R.  Co.,  58  N.  Y.,  250.) 

Amo8  H.  PrescoU  for  the  respondent.  The  bare  presence 
of  plaintiff's  cattle  on  defendant's  track  would  prevent  a 
recovery.  (13  N.  Y.,42;  16  id.,  476;  34  id.,  427;  35  id., 
641 ;  38  id.,  433 ;,  33  id.,  369 ;  4  Keyes,  274 ;  2  T.  ife  C,  388 ; 
4  Hun,  344.)  Defendant  was  bound  to  keep  the  gate  closed 
so  as  to  prevent  cattle  going  on  its  track.  (13  K.  Y.,  42 ; 
Mv/rray  v.  N.  Y.  C.  R.  R.  Co.,  3  Abb.  Ct.  App.  Dec., 
339;  Mvmh  v.  N.  Y.  C.  R.  R.  Co.,  29  Barb.,  648; 
JUcDoweU  V.  J^.  Y.  C.  R.  R.  Co.,  37  id.,  196;  Staais  v.  ff. 
R.  R.  R.  Co.,  33  How.,  139.) 

FoLOEB,  J.  The  plaintiff  may  not  maintain  his  action, 
unless  the  statute  law  of  the  State  is  sufficient  therefor. 
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Though  his  beasts  escaped  from  a  well  fenced  field,  without 
any  actual  carelessness  on  his  part,  when  they  came  upon  the 
defendant's  track  they  were  trespassers  there,  and  the  defend- 
ant owed  him  no  duty,  save  not  to  willfully  or  recklessly  injure 
them.    {Hunger  v.  Tonomcmda  R.  JR.  Co.,  4  N.  T.,  349.) 

The  statute  law  has  modified  that  rule  to  some  extent.  By 
it,  the  defendant  was  bound  to  build  and  keep  in  good  repair 
fences  along  the  sides  of  the  track,  where  necessary  to  prevent 
cattle  from  getting  on  to  it  from  adjoining  lands,  with  open- 
ings, or  gates  or  bars  therein,  for  the  use  of  the  proprietor  of 
the  lands  adjoining  its  track.  (Gen.  Raiboad  Acts,  chap. 
140,  Laws  of  1860,  §  44,  p.  233 ;  Chap.  282,  Laws  of  1854,  § 
8,  p.  611.)  In  this  case  the  defendant  chose,  at  this  place,  to 
put  up  a  gate  for  the  use  of  the  proprietor.  It  is  to  be 
observed  of  this  requirement  of  the  statute,  that  the  general 
and  primary  duty  imposed,  is  to  maintain  fences  along  the 
sides  of  the  track ;  and  that  the  provision  for  openings,  gates, 
or  bars,  is  as  an  exception  therefrom,  or  a  permission  in  a 
given  case,  to  wit,  for  the  use  of  a  proprietor  of  adjoining 
lands.  No  exception  is  made,  or  permission  given,  for  gates, 
etc.,  for  the  use  of  the  railroad  company,  or  its  customers,  or 
the  public  generally.  Against  every  one  but  a  proprietor  of 
adjoining  lands  a  fence  must  be  kept  up,  or  that  which  will 
serve  the  purpose  of  one,  which  a  gate  or  bars  wiU  do  when 
kept  closed.  (See  16  N.  Y.,  430,  476.)  It  has  been  held,  in 
the  Supreme  Court,  that  if  a  fence  is  thrown  down,  or  blown 
down,  or  pulled  down  by  a  trespasser,  the  railroad  company 
not  having  notice  thereof,  is  not  liable  because  it  does  not  at 
once  put  it  up  again,  and  that  it  had  a  reasonable  time  in 
which  to  repair  it.  {McDowell  v.  N.  Y.  Cent  J?.  B.  Go.., 
37  Barb.,  196.)  And  this  seems  to  be  a  rational  rule,  and 
may  be  applied  also  to  the  case  of  a  farm  crossing-gate  left 
open.  So  the  inquiry  here  is,  whether  the  gate  in  this  case, 
had  been  so  used,  and  for  such  length  of  time,  and  by  the 
defendant,  or  with  its  sanction  and  invitation,  as  to  warrant  a 
finding  by  the  jury  that  the  defendant  was  negligent  of  the 
duty  imposed  by  the  statute. 
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Any  qaeetiou  of  negligence  in  the  plaintifi  is  out  of  the 
question,  as  matter  of  fact,  for  the  jury  were  charged 
that  if  they  found  negligence  on  the  part  of  the  plaintiff 
then  he  wae  in  feult  and  could  not  recover.  The  verdict 
for  the  plaintiff  negatived  any  negligence  in  fact  in 
him.  If  the  defendant  is  brought  within  the  provisions  of 
the  statutes  by  the  facts  of  the  case,  then  the  law  will  not 
impute  negligence  to  the  plaintiff  merely  from  the  fact  that 
his  beasts  have  escaped  from  his  well-fenced  field.  (See 
CoTWvn,  V.  N,  Y.  and  Erie  Ra^hoay  Co..,  13  N.  Y.,  42,  per 
Habvin  and  Denio,  JJ.) 

The  verdict  of  the  jury  for  the  plaintiff,  taken  in  connec- 
tion with  the  charge,  is  tantamount  to  a  finding  that  the 
defendant  is  responsible  for  the  gate  being  left  open  on 
the  night  on  which  the  injury  was  done.  We  think  that 
there  was  evidence  enough  to  sustain  that  verdict.  It  was  in 
proof  that  for  nine  years  before  the  first  trial  of  this  case, 
which  would  cover  the  time  from  the  fall  of  1864  to  that  of 
1873,  this  gate  had  been  used  in  the  business  of  loading  and 
unloading  freight  in  or  out  of  the  cars  of  the  defendant,  in 
which,  to  some  extent,  the  servants  of  the  defendant  had 
helped.  The  manner  of  the  use  of  it  was  for  the  cars  to  be 
run  down  on  the  rails,  near  to  this  gate,  and  the  vehicles 
leaving  or  taking  goods  would  pass  in  or  out  through  this 
gateway.  The  result  was  that  it  was  often  left  open  at  the 
end  of  the  business  day,  and  would  be  found  open  and  be 
dosed,  sometimes  at  evening,  and  sometimes  at  midnight,  by 
the  servants  of  the  company.  The  proof  was  uncontroverted 
that  the  plaintiff's  cattle  got  on  to  the  track  of  the  defendant, 
through  this  gateway,  in  the  night,  from  the  gate  having  been 
left  unclosed  at  evening.  Though  the  evidence  does  not  posi- 
tively show  that  on  that  night  it  was  left  open  by  a  servant, 
or  by  a  customer,  of  the  defendant,  or  that  any  goods  had 
been  received  or  delivered  that  day  at  cars  standing  near  it ; 
yet  from  the  long  continued  use  of  it  for  such  purpose,  and 
from  the  "  very  considerable  extent "  of  the  business  through 
it,  and  from  the  fact  that  Farrington,  the  adjoining  proprietor, 
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had  not  used  it  for  six  weeks  before  that  time,  and  had  no 
knowledge  of  the  nse  of  it  that  day  for  his  pnrposes,  the  jury 
might  well  infer  that  it  was  open  that  evening,  by  reason  of 
the  nse  of  it  on  that  day,  or  some  day  shortly  prior,  by  the 
customers  of  the  defendant.  Farrington  was  the  only  one 
authorized  to  use  it,  by  himself  or  by  his  servants,  without 
the  permission  of  the  defendant. 

The  defendant  had  notice  that  this  gateway,  first  left  for 
the  convenience  of  one  farmer  at  his  farm  crossing,  had  been 
diverted  from  the  prime  purpose  of  it,  to  a  common  passage- 
way for  its  customers,  because  it  was  found  to  serve  the  daily 
mutual  convenience  of  them  and  it.  It  also  had  notice  that 
it  was  often  left  open  in  consequence  thereof.  It  was  bound 
to  know,  too,  that,  when  opened  at  all,  with  its  assent  or 
acquiescence,  it  was  in  contravention  of  the  statute  requiring 
it  to  maintain  a  fence  at  that  place,  which  was  one  of  the  sides 
of  its  road.  If  the  permission  to  others  than  Farrington  to 
open  and  use  it,  followed  hj  actual  use  and  opening  by  them, 
was  not  of  itseK  enough  to  charge  the  defendant  under  the 
statute,  it  was  bound  to  see  to  it,  that  when  the  use  of  it  for 
the  day  was  over,  it  was  well  closed!  It  might  not  be  liable 
if,  without  its  knowledge,  a  panel  of  fence  was  torn  down, 
until  it  had  a  reasonable  time  in  which  to  put  it  up  again. 
But  if,  for  the  common  purpose  of  itself  and  its  customers  it, 
from  time  to  time,  permitted  that  panel  to  be  removed,  and 
had  notice  from  time  to  time  that  it  was  not  restored  by  them 
when  the  purpose  was  accomplished,  it  would  be  liable  for  an 
injury  to  the  beasts  of  an  innocent  person,  straying  through 
the  gap  on  to  its  track.  For  the  duty  is  to  maintain  its  fence 
in  good  repair,  which  means  in  such  state  and  condition  that 
it  wiU  turn  orderly  cattle,  or  of  the  height  and  strength  of  a 
division  feaoe  required  by  law,  and  if  it  takes  part  in  or  per- 
mits  a  removal  of  any  part  of  the  fence,  which  act,  from  the 
incidents  of  it,  results  to  its  knowledge  or  notice  in  the  fence 
not  being  kept  up,  it  does  not  maintain  it  in  that  good  repair. 
So  it  is  with  a  gate  at  a  farm  crossing.  It  is  permitted  to 
put  it  there,  for  the  convenience  of  the  adjoining  farmer,  but 


1876.]  Spinneb  v.  N.  Y.  C.  4fc  H.  R  R.  R.  Co.  159 

Opinion  of  the  Court,  per  Foj/mR,  J. 

as  a  part  of  its  fence  for  all  others;  not  for  its  own  use,  nor 
that  of  its  costomers.  When  it  is  pnt  to  its  or  their  nse,  or 
made  subservient  to  its  business,  it  is  not  a  farm  gate  pro 
tcmtOj  but  as  a  panel  in  the  fence  taken  down  by  it  or  them, 
and,  if  left  open,  it  is  as  a  panel  left  fallen  down.  It  is  bound 
to  keep  that  gate  also  in  good  repair,  not  simply  in  sound 
material  condition,  but  in  such  state  as  is  required  for  a  divi- 
sion fence,  or  as  will  turn  away  cattle  from  its  track.  If  it 
permits,  invites  and  shares  in,  such  a  use  of  the  gateway  as, 
to  its  knowledge  or  notice,  results  in  the  gate  not  serving  the 
end  of  a  fence,  it  fails  in  its  duty.  In  efiEect,  the  gate  is  then 
no  longer  merely  a  gate  at  a  farm  crossing,  for  the  use  alone 
of  an  adjoining  proprietor,  but  it  has  become  the  fence  of  the 
defendant.  When  it  has  knowledge  or  notice  that  the  gate  is 
customarily  left  open,  or  when,  from  the  manner  of  the  use 
of  it,  has  notice  that  such  result  is  likely  to  happen,  it  is  in 
statutory  default  if  it  does  not  see  to  the  closing  of  it,  when 
the  use  of  it  is  over  for  the  day  or  other  shorter  period. 

The  verdict  of  the  jury  was  warranted  by  the  fact  and  the  law. 

These  views  dispose  of  all  the  exceptions  taken  by  the  defend- 
ant at  the  trial  The  metion  for  a  nonsuit  is  shown  by  them 
to  have  been  iU  founded.  The  learned  justice  at  circuit  was 
right  in  holding  that  if  the  defendant  had  not  performed  the 
duty  put  upon  it  by  the  statute,  a  right  of  the  plaintiff  to 
recover  arose  therefrom,  and  that  the  negligence  of  the  defend- 
ant in  not  keeping  the  gate  closed  at  night  was  a  failure  to 
maintain  and  keep  in  good  repair  a  fence  at  the  side  of  its 
track,  and  not  a  negligence  in  the  use  of  its  property,  such  as 
renders  it  liable  to  one  injured^  by  its  act,  in  person  or  estate, 
only  when  h«  is  without  fault  of  his  own. 

The  ruling  of  the  learned  justice  on  the  motion  for  a  non- 
suit, that  contributory  negligence  of  the  plaintiff  would  not 
preclude  him  from  a  recovery  in  this  case,  if  erroneous,  was 
corrected  when  he  charged  the  jury  otherwise,  and  left  it  to 
them  to  find  upon  that  question ;  and  it  was  not  erroneous  for 
him  to  refuse  a  nonsuit,  putting  his  refusal  upon  that  ground, 
if  there  was  other  good  reason  to  deny  it. 
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It  is  apparent,  too,  from  the  views  above  expressed,  Uiat 
the  court  was  not  in  error  in  refosing  the  three  requests  to 
charge. 

The  judgment  should  be  affirmed. 

All  concur;  Allen,  J.,  taking  no  part;  Rafallo,  J., 
absent. 

Judgment  affirmed. 


Alvah  Risley  v.  Abnee  Beown,  Impleaded,  etc 

i|  Upon  the  death  of  one  of  the  makers  of  a  Joint  promissory  note,  who 

el  signed  simply  as  surety,  his  estate  is  absolutely  discharged  from  the 

payment  thereof,  both  in  law  and  equity. 
"^  It  is  immaterial  that  the  surety  died  after  a  Joint  Judgment  against  him 

and  his  principal;  nor  is  his  position  affected  by  the  fact  that  an  appeal 
on  his  part  was  pending  at  the  time  of  his  death,  and  that  he  had 
given  an  undertaking  upon  such  appeal,  providing  for  the  payment  of 
the  Judgment  if  affirmed. 
Where,  therefore,  a  motion  was  made  to  substitute  the  personal  repre- 
sentatives of  a  surety,  against  whom  and  his  principal  a  Joint  Judg- 
ment had  been  obtained,  as  defendant  in  his  stead,  he  having  died  after 
affirmance  by  the  General  Term,  and  during  the  pendency  of  an  appeal 
to  this  court,  upon  which  appeal  an  undertaking  had  been  given  staying 
execution,  TieUi,  that  the  motion  must  be  denied;  that  there  could  be  no 
propriety  in  the  substitution,  as  the  Judgment  could  never  be  enforced 
or  properly  affirmed;  that  the  appeal  could  not  be  continued  simply  for 
the  purpose  of  enabling  the  plaintiff,  in  case  of  affirmance,  to  bring  an 
action  upon  the  undertaking,  as  there  could  be  no  liability  upon  the 
undertaking  after  the  Judgment  had  been  discharged,  either  by  act  of 
the  parties  or  operation  of  law. 

(Argued  October  6, 1876;  decided  November  14^  1876.) 

The  nature  of  the  motion  and  the  facts  Buffidentlj  appear 
in  the  opinion. 

JSaratio  BaUard  for  the  motion. 

AnuMa  J.  Parker  opposed. 


I 
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Eabl,  J.  This  is  a  motion  for  an  order  substituting  the 
administrator  of  Abner  Brown  as  defendant,  he  having  died 
during  the  pendency  of  the  appeal  to  this  court. 

The  action  was  upon  a  joint  promissory  note  made  by  the 
defendants,  Abner  Brown  signing  simply  as  surety.  The 
principal  interposed  no  defence.  The  action  was  tried  before 
a  referee,  and  the  plaintifE  recovered  judgment,  and  judgment 
was  entered  against  both  defendants.  Abner  Brown  alone 
appealed  to  the  General  Term  of  the  Supreme  Oourt,  and 
there  the'  judgment  was  affirmed.  He  then  appealed  to  this 
court,  and  filed  the  usual  undertaking  providing  for  the  pay- 
ment of  the  judgment,  if  it  was  affirmed  or  the  appeal  dis- 
missed. Pending  the  appeal,  he  died,  and  an  administrator 
has  been  appointed  upon  his  estate. 

The  substitution  ought  not  to  be  made.  It  is  the  settled 
law  of  this  State  that  upon  the  death  of  one  of  the  makers 
of  a  joint  promissory  note,  who  was  not  liable  for  the  debt 
irrespective  of  the  joint  obligation,  but  who  signed  the  note 
simply  as  surety,  his  estate  is  absolutely  discharged,  both  in 
law  and  equity  {Oetty  v.  Binsse^  49  N.  T.,  385) ;  and  it  makes 
no  difference  that  the  surety  died  after  a  joint  judgment 
against  him  and  the  principal.  {Ths  United  States  v.  Price j 
9  How.  [U.  S.],  83.)  In  the  latter  case,  the  action  was  upon 
a  joint  and  several  bond  against  principal  and  surety,  and  a 
joint  judgment  was  recovered.  The  surety  then  died,  and  it 
was  held,  the  obligee  having  treated  the  bond  as  joint  by 
bringing  an  action  thereon  against  principal  and  surety  jointly, 
and  the  bond  being  merged  in  the  judgment  which  was  a 
joint  obligation,  that  his  estate  was  discharged,  both  in  law 
and  equity.  It  is,  therefore,  unquestioned  that  the  judgment 
appealed  from  cannot  be  enforced  against  the  estate  of  Abner 
Brown. 

But  the  claim  is  made  that  the  giving  of  the  undertaking 
upon  the  appeal  altered  the  position  of  the  surety,  and  imposed 
upon  him  an  independent  liability  to  pay  the  judgment  in 
case  of  its  affirmance;  but  the  difficulty  with  this  claim 
is  that  the  judgment  can  never  be  properly  affirmed.  As  the 
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judgment  can  never  be  enforced  against  the  estate  of  the 
surety,  there  can  be  no  propriety  in  substituting  his  adminis- 
trator. As  the  estate  is  absolutely  discharged  from  all  liability 
upon  the  judgment,  we  should  not  continue  the  appeal 
simply  for  the  purpose  of  enabling  the  plaintiff,  in  case  of 
affirmance,  to  bring  an  action  upon  the  undertaking.  But  it 
must  be  true  that  whatever  discharges  the  estate  of  a  surety 
in  such  a  case  from  the  judgment,  also  discharges  it  from  the 
undertaking.  There  can  be  no  liability  upon  the  undertaking 
given,  after  the  judgment  has  been  destroyed  or  discharged, 
either  by  the  act  of  the  parties  or  the  operation  of  law.  It  is 
quite  inadmissible  to  construe  the  undertaking  to  mean  that 
the  surety  would  pay  the  judgment,  even  if  he  or  his  estate 
would,  after  the  giving  of  the  undertaking,  be  discharged 
from  all  liability  upon  die  judgment. 

Tlie  motion  must  be  denied,  without  costs. 

All  concur. 

Motion  denied. 


^  ^^\  Benjamin  F.  Younq,  Administrator,  etc.,  Respondent,  v. 

i>«    ^'  Cathabine  T.  Hill  et  al,,  Administratrix,  etc..  Appellants. 


Ck>mpound  interest  can  only  be  recovered  upon  some  new  and  independent 
agreement  made  after  simple  interest  has  accrued,  and  upon  sufficient 
consideration,  or,  in  mercantile  transactions,  upon  a  contract  implied 
from  the  course  of  dealing  or  from  custom. 

Where  interest  has  already  accrued,  the  parties  may  lawfully  agree  to 
turn  such  interest  into  principal  so  as  to  carry  interest  in  futuro,  and 
the  forbearance  will  constitute  a  consideration;  but  a  promise  to  pay 
interest  upon  interest,  which  is  to  operate  retrospectively,  and  is  sup* 
ported  by  no  consideration  save  a  moral  one  resulting  from  the  fact  that 
the  interest  is  in  arrear  and  unpaid,  is  not  valid  (Ohubch,  Ch.  J.,  Folobb 
and  E/lbl,  JJ.,  dissenting). 

It  ieems  that  it  is  not  necessary  to  the  validity  of  a  promise  to  pay  com- 
pound interest  that  it  be  in  writing. 

F.,  defendant's  intestate,  executed  to  P.,  plaintiff's  testator,  his  bond, 
conditioned  to  pay  (6,768,  in  installments,  with  annual  interest  at  six 
per  cent.    F.  was  the  agent  of  P. ,  and  had  in  his  hands  this  bond,  with 
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the  other  securities  of  his  principal.  F.  annually  computed  the  amount 
due  upon  the  bond,  compounding  the  interest,  attaching  each  yearly 
computation  to  the  bond,  and  entering  it  in  a  bond  book  kept  by  him 
as  such  agent.  At  the  termination  of  F.'s  agency,  an  account  was  stated 
between  him  and  his  principal,  one  item  of  which  was  the  amount 
found  due  upon  thebond,  with  interest  so  compounded;  reckoning  simple 
interest  only,  the  payments  made  by  F.  upon  the  bond  were  more  than 
sufScient  to  pay  it  in  fulL  In  an  action  upon  the  account  stated,  held 
(Chxtbch,  Ch.  J.,  FoLOBR  and  Earl,  JJ.,  dissenting),  that  there  was  no 
promise  or  agreement  to  pay  compound  interest,  as  the  statement  of  the 
account  was  but  an  admission  of  the  correctness  of  the  balance  with 
interest  compounded;  that  if  a  promiae  could  be  construed  or  implied 
from  the  account  stated,  there  was  no  consideration  to  support  the 
same;  and  that  the  claim  could  not  be  brought  within  the  principle 
upon  which  compound  interest  is  allowed  upon  the  periodical  statement 
of  accounts  between  merchants. 

Also  hM  (Ohubch,  Oh.  J.,  Folobb  and  Eabl,  JJ.,  dissenting),  that  the 
amount  due  upon  the  bond  could  not  be  recoTcred  in  an  action  as  upon 
an  account  stated;  that  the  action  should  have  been  brought  upon  the 
bond  itself. 

The  complaint  set  forth  various  alleged  errors  and  omissions  in  the  agency 
account  as  stated.  Held  (Ohuboh,  Ch.  J.,  Folgbr  and  Earl,  JJ.,  dis- 
senting), that,  assuming  the  balance  claimed  to  be  due  on  the  bond 
properly  formed  part  of  the  account  stated,  as  plaintiff  sought  to  open 
and  readjust  the  balance,  the  account  was  open  to  any  objections  on  the 
part  of  the  defendants. 

Timng  r.  EHU  (6  Hun,  618)  reyersed. 

8t9wart  y.  JPMne  (50  N.  Y.,  6dl)  distinguished. 

Mowy  y.  BMiap  (6  Paige,  98)  limited. 

(Argued  June  1, 1876;  decided  Koyember  14, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  modifying, 
and  affirming  as  modified,  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Keported  below,  6  Hun,  613.) 

This  action  was  brought  upon  an  account  stated  ;  the  com- 
plaint alleged  various  errors  and  omissions  in  the  account 
which  it  asked  to  have  corrected. 

Richard  T.  P.  Pulteney,  the  original  plaintiff,  died  during 
the  pendency  of  the  action,  and  plaintiff,  his  administrator, 
with  will  annexed,  was  substituted. 

The  court  found  the  following  facts,  among  others:  The 
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original  plaiutifiE  was  a  resident  of  Great  Britain  and  was  the 
owner  of  a  large  amount  of  personal  property  in  the  United 
States  for  npwards  of  fifty  years  before  1871.  Joseph  Fel- 
lows the  intestate  of  the  defendants,  had  had  charge  of  the 
property  of  the  said  plaintiff  in  the  United  States  as  snb-agent, 
and  for  thirty-eight  years  before  that  time  said  Joseph  Fellows 
had  had  exclusive  charge  of  said  property  as  agent,  taking  the 
exclusive  control  thereof,  and  received  from  the  said  plaintiff 
an  annual  salary  therefor.  On  the  1st  day  of  March,  1817, 
the  said  Joseph  Fellows  and  one  Andrew  McNab  executed  to 
Eobert  Troup,  who  was  then  the  agent  of  the  plaintiff,  their 
joint  and  several  bond  under  their  hands  and  seals,  conditioned 
to  pay  to  the  said  Eobert  Troup  $6,763,  with  interest  at  six 
per  cent  per  annum  from  the  1st  day  of  April,  1817,  to  be  paid 
annually,  and  the  principal  to  be  paid  in  seven  equal  annual 
installments.  During  the  time  of  his  agency  Fellows  had 
charge  of  said  bond,  and  held  the  same  as  part  of  the  property 
in  his  hands  as  agent  of  said  plaintiff.  During  all  of  said  time, 
and  beginning  with  the  date  of  said  bond  and  down  to  Decem- 
ber 31,  1870,  FeUows  had  computed  the  amount  due  thereon 
at  compound  interest  at  six  per  cent,  with  annual  rests,  and  had 
attached  said  computation  to  said  bond,  and  caused  the  same 
as  aforesaid  to  be  entered  on  the  bond  book  kept  by  him  as 
agent  of  the  plaintiff,  as  a  debt  due  from  himself  to  said 
plaintiff.  In  each  year  of  his  agency  Mr.  Fellows  reported  to 
the  plaintiff  the  amount  of  property  so  held  by  him  as  agent. 
One  of  the  items  of  said  report  was  entitled  ^^  bonds  in  the 
State  of  Kew  York,''  and  contained,  among  other  things,  the 
amount  due  on  said  bond  above  mentioned,  reckoned  at  com- 
pound interest  as  aforesaid,  but  the  amount  of  said  bond  was 
included  with  other  bonds,  and  was  not  returned  separately. 
From  time  to  time  Mr.  Fellows  made  payments  on  said  bond, 
which  payments  were  more  than  sufficient  to  pay  the  same  in 
f  uH,  if  the  amoimt  due  thereon  were  reckoned  at  simple 
interest,  but  if  the  same  were  reckoned  at  compound  interest 
there  was  unpaid  thereon  after  deducting  said  payments  on 
the  8th  day  of  December,   1871,  the  sum  of  $39,432.73. 
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During  all  the  time  Mr.  Fellows  was  such  agent  of  the  plain- 
tifi,  as  aforesaid,  he  f ally  intended  to  pay  the  said  bond  with 
oomponnd  interest,  and  he  caused  said  compound  interest  to 
be  calculated,  and  charged  the  same  against  himself  as  herein- 
before stated,  and  included  the  same  in  the  liquidation  here- 
after mentioned,  with  the  intention  and  for  the  purpose  of 
creating  a  legal  obligation  to  pay  the  same.  In  May,  1871, 
Mr.  Fellows  ceased  to  act  as  agent  of  the  plaintiff,  and  on  the 
8th  day  of  December,  1871,  an  accounting  was  had  between 
the  plaintiff  and  Joseph  Fellows,  and  an  account  was  settled 
and  stated  between  them.  On  the  debit  side  of  the  account 
at  the  foot  was  this  item,  ^^  To  add  amount  due  this  day  on 
Fellows  and  McNab  bond  $39,432.73."  A  statement  attached 
to  the  aocoimt  signed  by  Fellows  contained  the  following: 
^^  The  foregoing  accounts  and  amounts  have  been  liquidated 
and  settled,  and  the  balance  due  to  Rev  Kichard  T.  P. 
Pulteney  is  $70,463.52,  subject  to  the  correction  of  any  errors 
and  omissions  which  may  hereafter  be  found  therein." 

And  as  conclusion  of  law  the  court  found,  among  other 
things,  that  the  acts  of  said  Joseph  Fellows  in  computing 
compound  interest  on  said  bond,  charging  the  same  to  him- 
self on  his  books,  reporting  the  same  to  the  plaintiff  as 
due  on  said  bond,  and  including  the  same  in  the  said  account 
stated,  do  not  create  a  legal  obligation  to  pay  said  compound 
interest,  and  that  said  item  of  $39,432.73  in  the  said  account 
is  not  a  charge  against  said  Joseph  Fellows  and  should  be 
deducted  therefrom.  And  after  correcting  various  errors 
and  deducting  payments  made  after  the  statement  was  made, 
found  due  the  plaintifE  $16,927.43,  for  which  sum  judgment 
was  directed  and  perfected. 

The  General  Term,  on  appeal,  amended  and  modified  the 
judgment  by  adding  thereto  said  item  of  $39,432.73,  as  of 
the  date  of  the  settlement  of  the  account,  and  affirmed  it  as 
thus  amended. 

A.  Hodden,  for  the  appellants.  Oompoimd  interest  cannot 
be  recoyered  unless  there  is  an  agreement,  in  writing,  to  pay 


166  YoxTNG  V.  Hill  et  »1.  [Nov., 


Statement  of  case. 


the  same  after  the  interest  upon  which  the  agreement  operates 
has  fallen  due.  {Con/n  v.  Jackson^  1  J.  Oh.,  13 ;  Van  Bmr 
sehooten  v.  Lomson^  6  id.,  313 ;  Mowrey  v.  Bishop^  9  Paige, 
228;  Qiuickenbvsh  v.  Leonard^  id.,  334;  ToUv.  Siller y  11 
id.,  228 ;  Fomiam,  v.  Foamom^  17  How.,  255 ;  Stewart  v. 
Pet/ree^  55  N.  T.,  623.)  Such  an  agreement  cannot  be  implied. 
{Lochwood  V.  Thome^  18  N.  T.,  292 ;  Hmjoa/rd  v.  Farley ^  3 
Eobt,  314 ;  PhUlipa  v.  Belden^  2  Edw.  Oh.,  1 ;  Troup  v. 
Had^kt,  1  Hopk.  Oh.,  267,  271.) 

William  Rumsey  for  the  respondent.  An  account  stated 
is  conclusive  upon  the  parties  unless  the  person  seeking  to 
impeach  it  shows  fraud  or  mistake.  {Lockwood  v.  Thom^  11 
K  T.,  170,  175  ;  Chubhuck  v.  Vemamy  42  id.,  432 ;  Kock  v. 
BonitSy  4  Daly,  117.)  There  was  a  sufficient  agreement  on 
the  part  of  Mr.  Fellows  to  pay  compound  interest.  {Ze 
Orange  v.  Hamilton,  4  T.  R.,  613  ;  2  H.  Blk.,  144 ;  Kellogg 
V.  Hickok,  1  Wend.,  521 ;  Stewan^t  v.  Petree,  55  N.  Y.,  621 ; 
3  Pars,  on  Oon.,  150,  151 ;  Warvng  v.  CurUiffe,  1  Ves.,  Jr., 
99 ;  Camp  v.  Bates,  11  Oonn.,  487,  497 ;  Rose  v.  Bridgeport, 
17  id.,  243 ;  Mowry  v.  Bishop,  5  Paige,  98  ;  Fdbes  v.  Cant- 
field,  13  Ohio,  18 ;  Bledsoe  v.  iTzam,  69  N.  0.,  89 ;  12  Am. 
R.,  642;  HoUing^worth  v.  Detroit,  3  McL.,  472-478;  17 
Oonn.,  245  ;  Ba/iribridge  v.  Wiloocks,  1  Bald.,  536 ;  Watkin- 
son  V.  Root,  4  Ohio,  374 ;  Pierce  v.  Rowe,  1  N.  H.,  179 ; 
TM  V.  ^iZfer,  11  Paige,  228,  231,  232 ;  NUes  v.  Bd.  of 
Comrs,,  8  Blackf .,  158,  160 ;  Raphael  v.  Boehem,  11  Ves.  Jr., 
92 ;  Walker  v.  Walker,  9  Wal.,  744,  756 ;  Johnson  v.  ^e<?- 
rick,  33  Ind.,  129 ;  Barrett  v.  c%,  16  Mass.,  227 ;  OssuUon 
V.  Ja/rmmvth,  2  Salk.,  449 ;  CWi  v.  Jackson,  1  J.  Oh.,  13 ; 
3  Pars,  on  Oon.  [5th  ed.],  150, 151 ;  Story  on  Oon.,  §  1033 ; 
Ba/rday  v.  Kennedy,  3  Wash.,  350;  Rufford  v.  Bishop,  5 
Russ.  Oh.,  346,  353  ;  Eaton  v.  BeU,  5  B.  '&  Aid.,  34 ;  Wat- 
kinson  v.  Root,  4  Ohio,  374 ;  Kennon  v.  Dickens,  0.  &  IS., 
357 ;  Holmes  v.  D^  Camp,  1  J.  R.,  34,  36 ;  2  Greenl.  Ev.,  § 
127;  Smith  v.  Allen,  5  Day,  337;  Russell  v.  Whipple,  2 
Oow.,  536 ;  Kimhall  v.  Himtington,  10  Wend.,  675  ;  Sackett 
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V.  Spencer,  29  Barb.,  180 ;  Morgam,  v  MatKer,  2  Ves.,  Jr.,  15, 
20;  Pawling  v.  Pomlvng,  4  Yeates,  220;  Clcmcarty  v. 
LaUmche^  1  B.  &  B.,  418,  429 ;  Ea;t(m  v.  Bell,  7  E.  C.  L.,  18 ; 
Newell  V.  Jones,  19  id.,  304 ;  Esu  pa/rte  Bevcm,  9  Yes.  Jr., 
223 ;  Denniston  v.  Imprie,  3  Wash.,  396 ;  Barclay  v.  JS!en- 
nedy,  id.,  350  ;  Howa/rd  v.  Farley,  3  Eobt.,  308.) 

Allen  J.  Had  the  action  been  directly  upon  the  bond, 
the  amount  legally  recoverable  upon  which  is  the  only  item 
in  controversy,  the  recovery  in  respect  to  it  wonld  have  been 
limited  to  what,  if  anything,  should  be  ascertained  to  be  due 
thereon  upon  a  computation  after  the  rule  prescribed  in  State 
of  Connecticut  v.  Jackson  (1  J.  Oh.  R.,  13),  for  the  computation 
of  interest  where  partial  payments  have  been  made  from 
time  to  time.  The  question  is  presented  whether  by  a  change 
in  the  f  onn  of  action  the  legal  rights  of  the  parties  can  be 
varied.  Compound  interest  can  only  be  recovered  upon  some 
new  and  independent  agreement,  made  upon  a  good  consid- 
eration. Hence,  the  plaintiff  brings  his  action  as  upon  a  stated 
or  settled  account,  in  which  the  bond  is  included  as  one  of 
the  items,  with  a  statement  of  the  amount  due  thereon  in 
gross,  but  which  amount  is  the  result  of  compounding  the 
interest  with  annual  rests.  The  exacting  or  reserving  of 
compound  interest  has  not  met  with  favor  in  the  courts,  but 
the  right  to  retain  it  when  voluntarily  paid  is  not  disputed, 
and  a  recovery  of  it  upon  express  contract,  made  after  the 
interest  has  accrued  and  upon  a  sufficient  consideration,  is 
allowed.  When,  by  the  terms  of  an  obligation,  interest  is 
payable  at  stated  periods,  interest  upon  interest  from  the  time 
it  becomes  due,  only  gives  the  creditor  the  usual  and  legal 
equivalent  for  the  non  payment  of  money  payable  at  a  day 
certain,  and  in  some  States  recovery  may  be  had  of  interest 
upon  interest  under  such  circumstances  without  a  special  con- 
tract to  that  effect.  With  us  it  is  not  allowed.  Two  propo- 
sitions are  definitely  settled  by  adjudication:  first,  that  an 
agreement  to  pay  interest  upon  interest  must,  in  order  to  its 
validity,  be  made  after  the  interest  which  is  to  bear  interest 
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has  become  due,  and  secoad,  that  it  mnBt  be  supported  by  a 
sufficient  consideration.  A  mere  voluntary  promise,  without 
a  consideration,  is  a  nvdrnnpudnim  and  cannot  be  enforced. 
It  will  be  seen,  I  think,  that  in  this  case  there  was  at  no  time 
a  promise  or  agreement  by  the  debtor  to  pay  compound 
interest,  and  that  there  was  no  consideration  to  support  a 
promise  if  one  had  been  made.  There  are  several  diata  to  be 
found  in  the  reports  to  the  effect  that  the  agreement  must  be 
in  writing.  These  dicta  have  their  origin  in  Brovm  v.  BcMrh- 
ham  (1  Peere  Wms.,  652),  which  had  respect  to  interest 
upon  arrears  of  interest  upon  a  mortgage,  and  Lord  PABKEat 
expressed  the  opinion  that  '^  to  make  interest  on  a  mortgage 
principal,  it  is  requisite  that  there  should  be  a  writing  signed 
by  the  parties,  forasmuch  as  the  estate  in  the  land  is  to  be 
charged  therewith."  These  dicta  must  be  understood  as 
applying  to  mortgages  upon  lands  or  other  real  securities,  and 
as  recognizing  a  difference  between  such  securities  and  per- 
sonal contracts.  (Kelly  on  Usury,  47, 49 ;  Mcrgam,  v,  Mather ^ 
2  Vesey,  15.) 

It  may  be  questioned  whether  the  courts  can  extend  the 
statute  of  frauds  to  cases  not  within  its  terms,  and  in  their 
discretion  require  promises  to  be  in  writing  which  the  legisla- 
ture has  not  seen  fit  to  subject  to  that  formaUty. 

The  rule  has  not  been  applied  in  practice.  In  the  large 
class  of  cases  in  which  interest  upon  interest  has  been  allowed, 
it  has  been  upon  an  agreement  implied  from  the  course  of 
dealing  and  the  usage  of  the  parties,  as  in  the  case  of  mutual 
accounts  between  merchants.  The  courts  will  not  give  effect 
to  a  stipulation  for  compounding  future  interest,  not  because 
such  agreements  are  condemned  by  the  usury  laws,  but  because 
they  may  serve  as  a  temptation  to  negligence  on  the  part  of 
the  creditor  and  a  snare  to  the  debtor,  and  prove  in  the  end 
oppressive,  and  even  ruinous.  {Qv^ackeniuBh  v.  LeoTianrdy  9 
Paige,  384.) 

It  was  decided  in  chancery,  as  early  as  1707,  that  a  proviso 
in  a  mortgage  that  future  interest,  if  not  paid,  should  be 
taken  as  principal  and  bear  interest  is  void,  and  that  to  make 
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interest  principal  it  is  requisite  that  it  be  first  grown  due,  and 
then  an  agreement  concerning  it  may  make  it  principal. 
{Zard  Osmdston  v.  Lord  Yamrumih^  2  Salk.,  449.)  This  rule 
has  been  followed  by  the  courts  of  England  and  of  this  State 
with  unvarying  uniformity  to  the  present  time.  {JBk  pwrte 
Beoam^  9  Vesey,  228 ;  Movrry  v.  Bishop^  5  Paige,  98  ;  Oomyn 
on  Usury,  146 ;  Vom  Benschoten  v.  La/voson^  6  J.  Oh.,  813 ; 
ComiecHovt  r.  Jackson^  mpra;  Eaton  v.  BeU,  5  B.  &  Aid., 
34;  Toll  V.  HlUer,  11  Paige,  228 ;  Formom  v.  Formm,  17 
How.,  255.)  It  is  held  in  V<m  Ben&choten  v.  Lawson  (^t^a), 
that  the  security  which  was  for  interest  upon  interest  com- 
puted from  a  time  past,  and  thus  retrospective  in  its  operation, 
was  void,  and  that  a  valid  agreement  could  only  be  made 
which  should  be  prospective  in  its  operation.  The  secnrity 
for  the  compound  interest  which  had  already  accrued  was  by 
mortgage  upon  real  property,  and  upon  bill  filed  to  foreclose 
it  the  mortgage  was  held  not  to  be  usurious,  but  the  amount 
included  for  interest  upon  interest  was  disallowed,  as  not 
recoverable  in  equity.  Lord  Eldon,  in  Eaypa/rte  Bevan  (jmpra), 
seemed  to  be  of  the  opinion  that  although  agreements  for 
interest  upon  interest  were  legal  between  merchants,  the  rule 
could  not  be  applied  to  a  real  security. 

Chancellor  Kent  did  not  rest  his  decision  of  the  Yan  Bens- 
choten  case  upon  any  distinction  between  real  and  personal 
securities,  but  upon  the  fact  that  the  obligation  was  retro- 
spective in  its  operation  and  that  such  an  agreement  could  not 
be  recognized  or  enforced  in  a  court  of  equity.  N*o  reference 
is  made  to  any  consideration  or  to  the  want  of  a  consideration 
for  the  obligation.  The  case  is  clearly  an  authority  to  the 
extent  that  an  agreement  not  made  upon  some  new  and  suffi- 
cient consideration  for  the  payment  of  interest  upon  interest 
for  a  time  already  past,  will  not  be  sustained  or  enforced  in 
equity.  The  decision  goes  further  than  this,  but  this  is  as  far 
as  it  is  necessary  to  rely  upon  it  as  an  authority  here.  This 
case  was  commented  upon  by  Chancellor  Walwokth  in 
Moyyry  v.  Bishop  {supra),  but  the  criticism  was  obiter^  as 
the  question  was  not  involved  in  the  case  then  under  consider- 
SioKKLS— Vol.  XXII.        22 


170  Young  v.  Hux  et  al.  [Nov., 

Opinion  of  the  Court,  per  Allbk,  J. 


ation.  In  Stewwrt  v,  Petree  (55  N.  Y.,  621)  the  only  defence 
interposed  wafi  that  of  ueurj,  and  the  deciBion  might  hare 
been  placed  upon  the  authority  of  Kellogg  v.  HicJcok  (1 
Wend.,  521)  and  Le  Orange  v.  Hamilton  (4  T.  R,  613),  and 
other  cases  in  which  the  precise  point  had  been  adjudged. 

The  decision  actually  made  by  the  court  was  upon  the 
defence  of  usury,  and  the  authority  of  the  Yan  Benschoten 
caae  is  not  impaired  by  it.  An  obligation  to  pay  compound 
interest  already  accrued  would  be  without  consideration,  as 
the  mere  moral  obligation  to  compensate  the  creditor  for  the 
loss  of  his  interest  would  not  be  sufficient  to  support  the 
undertakmg.  {EMe  v.  Judson^  24  Wend.,  96.)  Whether  in 
Stewa/rt  y.  Petree  the  extension  of  the  time  for  the  paym^it 
of  the  principal,  as  well  as  the  accrued  interest,  was  a  sufficient 
consideration  for  the  note  was  not  considered,  as  the  question 
was  not  made  by  the  defendant.  It  was  clsimed  to  be  illegal^ 
and  that,  therefore,  the  note  was  usurious.  At  the  time  of  the 
rendition  of  the  account  by  the  debtor  in  this  case  the  creditor 
had  no  legal  or  equitable  claim  to  the  compound  interest  or  to 
interest  upon  interest,  and  had  its  payment  been  coerced  and 
an  unfair  advantage  taken  of  his  necessities  to  compel  the 
payment  of  it,  or  security  for  its  payment,  the  transaction 
would  have  been  avoided  by  a  court  of  equity  as  unjust  and 
oppressive,  and  restitution  ordered.  (ThomhiU  v.  jEJ^oiw,  2 
Atk.,  330.)  While  all  the  cases  agree  that  when  the  interest 
has  once  accrued  the  parties  may  lawfully  agree  to  turn  such 
interest  into  principal,  so  as  to  carry  interest  mfuturOy  and 
the  forbearance  will  constitute  a  consideration,  there  is  no 
case  that  has  come  under  my  observation  that  holds  that  a 
like  promise  to  operate  retrospectively  is  valid,  unsupported 
by  any  consideration  other  than  the  moral  consideration  (if 
one  exists)  resulting  from  the  fact  that  the  interest  is  in 
arrear  and  unpaid. 

Had  the  debtor  at  the  time  of  the  statement  of  the  account, 
upon  which  reliance  is  placed,  expressly  promised  to  pay  the 
interest  in  arrear  with  interest  upon  it  from  the  time  it  was 
due  and  to  compound  it,  the  promise  would  have  been  a  nude 
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pact  without  consideratioii.  The  plaiatifi  is  in  no  better  situa- 
tion seeking  to  recover  upon  a  bare  acknowledgment  of  an 
indebtedness  from  wMch  an  implied  promise  is  claimed  than 
he  would  have  been  upon  an  express  promise. 

Engagements  to  pay  interest  in  future  upon  interest  already 
accrued  have  a  consideration  in  forbearing  and  giving  day  of 
payment  for  moneys  presently  due.  It  is  the  agreement  to 
forbear  for  a  time  in  the  future  that  gives  vitality  to  the 
promise.  {Platan  v.  Bell,  »upra.)  There  can  be  no  valid 
contract  without  a  consideration  to  support  it,  and  the  right  to 
compound  interest  depends  entirely  upon  contract  expressed, 
or,  in  mercantile  transactions,  implied  from  the  mode  of  deal- 
ing with  former  accounts  or  from  custom.  {FergvsBon  v. 
F-yffe^  8  OL  &  Pin.  R,  121 ;  Eau  parte  Bmaai^  supra.)  Lord 
Habdwiok,  in  ThomhUl  v.  Eocma^  which  was  an  extreme 
case,  intimated  that  an  agreement  to  turn  interest  into  princi- 
pal could  only  be  upon  the  advance  of  fresh  money,  and  that 
even  then  it  was  reckoned  a  hardship.  But  it  is  not  apparent 
why  any  other  consideration,  sufficient  in  the  law  to  support 
a  contract,  would  not  serve  as  a  consideration  for  this  particu- 
lar agreement  as  well  as  the  actual  advance  of  other  money. 

Compound  interest  is  recoverable  upon  merchants'  accounts 
of  mutual  dealings,  upon  an  express  agreement,  or  when  an 
agreement  may  be  implied  from  custom  or  usage,  for  the 
reason  that  an  extension  of  time  for  payment  is  implied,  and 
the  transaction  is  fair,  as  the  balance  may  change  and  the 
benefit  of  the  usage  be  mutual.  (Kelly  on  Usury,  49.)  The 
promise  relied  upon  by  the  plaintifE  is  merely  implied  from 
the  acknowledgment  in  the  statement  of  account  in  Decem- 
ber, 1871.  It  has  no  foundation  in  any  usage  or  prior  dealing 
between  the  parties.  For  this  promise  (if  one  can  be  implied) 
there  is  no  consideration.  Delay  in  payment  was  neither 
asked  or  granted,  and  if  this  action  can  be  maintained,  a  like 
action  might  have  been  brought  immediately.  Neither  was 
any  money  advanced  or  other  right  relinquished  by  the  credi- 
tor or  benefit  conferred  upon  the  debtor.  It  was  at  best  a 
gratuitous  promise  to  pay  a  very  large  sum  of  money,  to  which 
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the  promisee  had  no  daim,  either  at  law  or  in  eqnity,  and  an 
action  will  not  lie  upon  it.  Bat  the  rendition  and  statement 
of  the  account  was  not  a  promise  or  the  equivalent  of  a 
promise  to  pay  the  compound  interest  upon  which  an  action 
wiU  lie.  It  was  merely  an  acknowledgment  that,  upon  the 
basis  of  the  computation  made,  the  sum  named  was  due  for 
principal  and  interest.  Upon  a  like  statement  of  account, 
and  of  a  balance  due  between  merchants,  the  law  implies  a 
promise,  for  the  reason  that  the  several  items,  when  estab- 
lished,  constitute  legal  demands  of  the  respective  parties 
against  each  other,  upon  which  an  action  would  lie,  and  the 
acknowledgment  is  an  admission  of  the  correctness  of  the 
items  of  debit  and  credit,  resulting  in  the  stated  balance. 
The  right  of  action  as  upon  a  promise  to  pay  necessarily  fol- 
lows. In  such  case  there  is  no  estoppel.  The  account  may 
be  impeached  for  errors  or  mistakes.  It  merely  establishes, 
prima  fade^  the  accuracy  of  the  items  without  further  proof. 
{Lochwood  V.  Thome^  18  N.  Y.,  285.)  If  it  appears  that  any 
of  the  charges  are  not,  in  law  or  in  equity,  proper  claims 
against  the  party  debited  with  them,  no  promise  to  pay  will 
be  implied  in  respect  to  the  balance  into  which  they  enter, 
and  of  which  they  are  a  part.  The  law  will  not  imply  a 
promise  to  pay  compound  interest,  except  under  peculiar 
circumstances,  and  upon  some  evidence  from  which  an  agree- 
ment to  turn  the  interest  into  principal  to  bear  interest  for 
the  future  can  be  inferred.  Thomp%on  v.  Leith  (4  Jur. 
[N.  S.],  1091)  was  a  much  stronger  case  for  the  plaintiff  than 
this,  and  one  in  which  it  was  very  evident  that  the  payment  of 
interest  was  deferred  by  the  creditor  upon  the  faith  that  inter- 
est would  be  paid  thereon.  A  promise  would  have  been 
implied  from  the  same  circimistances  to  pay  any  claim  that  the 
law  regarded  as  either  legal  or  equitable.  A  correspondence 
took  place  between  the  mortgagee  and  mortgagor,  extending 
over  a  series  of  years  in  which  the  mortgagee  stated  his  inten- 
tion, if  the  interest  on  the  mortgage  was  not  paid,  to  add 
it  to  the  principal  and  to  charge  the  same  interest  upon  the 
amount  as  the  mortgage  bore.     The  mortgagor  replied  from 
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time  to  time,  that  he  could  not  paj  the  interest  and  that  it 
must  be  added  to  the  claim  of  the  mortgagee. 

It  was  held  that  it  did  not  amount  to  an  agreement  to  pay 
compound  interest^  and  the  claim  of  the  mortgagee  was  not 
allowed.  In  Brown  v.  BcMrlcham  {fifwpT<i)^  there  being  a  great 
arrear  of  interest,  the  mortgagee  sent  an  account  in  writing  of 
the  sum  due  him  for  interest,  computing  it  at  six  per  cent, 
and  the  mortgagor  returned  answer,  allowing  the  account, 
desiring  forbearance  and  promising  to  make  satisfaction  to 
the  mortgagee  for  the  same.  Lord  Pabksr  held  that  there  was 
no  agreement  to  make  the  interest,  principal  so  as  to  bear 
interest  The  statement  of  the  account  is  a  waiver  of  other 
proof  of  the  same  facts  and  results.  Upon  proof  in  any 
other  manner  of  the  correctness  of  the  items  of  debit  and 
credit  which  enter  into  an  account  stated  an  action  for 
the  resulting  balance  would  lie  and  the  law  would  imply 
a  promise  to  pay  it  as  it  would  upon  a  formal  striking  of 
the  balance  by  the  parties.  Here  the  statement  of  the 
account  is  but  an  admission  of  the  gross  amount  due  upon 
the  bond  resulting  from  a  computation  of  mterest  with  annual 
Tests. 

This  admission  has  no  other  or  different  effect  than  would 
be  given  to  proof  of  the  same  fact  by  any  other  competent 
evidence,  or  by  a  computation  in  the  presence  of  the  court, 
and  the  legal  and  equitable  rights  or  obligations  of  the  parties 
are  not  affected. 

The  law,  while  it  permits  the  party  to  become  bound  to  pay 
interest,  will  not  imply  or  impose  an  obligation  to  pay  in  the 
absence  of  a  promise  and  without  any  consideration  for  a 
promise.  The  statement  of  the  account  does  not  give  the 
plaintifb  an  action  for  the  recovery  of  compound  interest. 
The  statement  of  the  account  is  not  the  equivalent  of  an 
express  promise  to  pay  the  balance  when  the  items  do  not 
constitute  a  legal  debt  or  duty. 

The  law  implies  a  promise  when  justice  and  reason  require, 
in  order  to  give  effect  to  transactions.  But  an  express  promise 
to  pay  the  exorbitant  amount  included  for  compound  interest 
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here,  wonld  neither  be  just  or  reasonable.  An  agreement  to 
pay  simple  interest  npon  the  several  instalments  of  interest 
as  they  became  dae  and  a  oompntation  based  npon  such  agree- 
ment, applying  the  payments  as  made  first  to  the  payment  of 
interest  until  all  was  paid,  might  not  be  nnreasonable  or 
inequitable. 

The  result  would  have  been  far  different  from  that  now 
insisted  on.  Again,  there  being  an  express  contract  for  the 
payment  of  the  debt  and  the  interest  undischarged,  tlie  law 
will  not  imply  another  and  different  agreement  for  the  sam.e 
purpose.  JEiffpresium  facit  oeware  tadtwm.  This  is  not  a 
separate  and  independent  undertaldng  for  the  payment  of  the 
extraordinary  interest,  but  if  one  was  made,  it  was  for  the 
payment  of  the  whole  debt. 

And  just  here,  the  plaintiff  has  to  encounter  and  overcome 
another  obstacle  to  the  recovery,  as  upon  an  account  stated, 
the  amount  secured  by  the  bond.  When  a  sum  of  money  is 
secured  by  a  deed  and  a  balance  is  struck  for  the  purpose 
of  ascertaining  how  much  remains  due  thereon,  and  the 
obligor  admits  the  correctness  of  the  account,  and  promises  to 
pay  it,  an  action  will  not  lie  on  this  account  and  promise,  but 
the  action  must  be  brought  on  the  security.  A  simple  con- 
tract is  meiged  in  a  bond,  covenant  or  other  contract  by  deed 
or  record,  but  the  greater  security  is  not  meiged  in  a  lesser. 
{MiddUdUch  v.  JEUia,  2  Exch.,  623 ;  Wood  v.  EdiowrdSj  19  J. 
K.,  205 ;  Lomdis  v.  UHcy  10  S.  &  R.,  316 ;  OiUon  v.  SteuxxH^ 
7  Watts,  100.)  A  debt  of  record  or  by  deed  may  be  turned 
into  a  simple  contract  debt,  but  only  upon  some  new  consider- 
ation, and  then  the  action  must  be  upon  the  special  agreement, 
and  not  upon  an  mswvul  oom^tasaent.  {Miller  v.  Wateofiy 
4  Wend.,  267 ;  S.  0.,  7  Cow.,  39.) 

A  new  promise  of  indulgence,  and  to  forbear  payment, 
would  not,  it  seems,  be  regarded  a  sufficient  consideration  to 
support  an  action  of  assumpsit.  (Per  KsNiirEDT,  J.,  CfUson  v. 
Stewarty  siipra.)  But  a  promise  will  not  be  necessarily,  and 
in  all  cases,  implied  from  a  mere  assent  or  acknowledgment 
when  an  express  promise  would  give  a  cause  of  action. 
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{Comptan  v.  JoneSj  4  Cow.,  13 ;  Jeseel  v.  Williameilncrg  Ins. 
^  Co.,  3  HiU,  88.) 

Perhaps,  if  a  debt,  although  secured  by  deed,  is  made  up 
of  many  items,  and  in  the  statement  of  an  account  the  items 
are  mingled  with  other  and  distinct  items  of  indebtedness, 
and  a  balance  struck,  the  including  of  the  latter  class  of  items 
may  be  a  sufficient  consideration  to  support  an  express  promise 
to  pay  the  general  balance.  {Oilson  v.  SbefwaH^  siipra,)  But 
h^«  the  bond  was  conditioned  for  the  payment  of  a  single 
sum  of  money  by  instaUments,  and  is  only  made  a  part  of  the 
account  by  being  added  to  the  debit  side  as  a  sum  in  gross  due 
on  the  bond  after  the  making  up  of  the  account  of  the  gen- 
eral dealings  of  the  parties,  which  properly  enter  into  an 
account  current.  Again,  the  bond  debt  was  not  the  sole  debt 
of  the  defendant's  testator,  and  was  entirely  disconnected  with 
the  fiduciary  transactions  which  entered  into  and  constituted 
the  entire  account  of  mutual  dealings  between  the  parties. 

This  case  is  not  within  any  of  the  recognized  exceptions  to 
the  rule  that  a  bond  debt  will  not  be  merged  in  a  simple  con- 
tract so  as  to  permit  an  action  upon  the  latter.  The  plaintiff 
shoold  have  counted  on  the  bond;  but  assuming  that  the 
balance  claimed  as  due  upon  the  bond  properly  formed  a  part 
of  the  account  stated  and  settled,  and  may  be  recovered  as  a 
part  of  the  general  balance  in  an  action  of  mmriid  compytas- 
serU,  the  plaintiff  has  other  diffictdties  to  orercome.  This  is 
an  action  for  equitable  relief,  and  the  plaintiff  seeking  equity 
must  do  equity.  The  action  seeks  to  open  the  account  and 
readjust  the  balance,  and  the  account  is  open  to  any  objections 
by  the  defendant.  If  he  can  show  any  mistake,  fraud  or 
error,  or  that  any  item  is  improperly  in  the  account,  leading 
to  a  result  and  a  balance  which  courts  of  equity  regard  as 
iniquitous  and  oppressive,  he  may  insist  in  this  action  upon 
his  equitable  rights,  and  that  the  account  be  adjusted  upon  an 
equitable  and  just  basis.  The  account  was,  to  all  intents  and 
for  all  purposes,  as  to  all  matters  properly  included  in  it,  a 
stated  accoimt,  and  could  only  be  opened  upon  allegations  of 
specific  errors.     A  settled  account  is  prima  facie  evidence. 
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and  will  be  deemed  conclmsive  between  the  parties^  nnless 
some  fraud,  mistake,  omission  or  inaccuracy  is  shown  An 
exception  is  recognized  when  the  parties  are  not  upon 
equal  terms  and  then  a  court  of  equity  may  wholly  disregard 
it.  An  account  will  not,  in  the  absence  of  fraud,  be  opened 
ordinarily  upon  a  general  charge  of  inaccuracy,  but  the 
specific  errors  must  be  alleged.  (Story  Eq.  Jur.,  §§  523,  527 ; 
Consequa  v.  Fomnmgy  3  J.  Ch.,  587.)  The  plaintiff  has 
assigned  errors  on  both  the  credit  and  debit  side  of  the  agency 
account,  affecting  materially  the  balance  upon  that  account 
between  the  parties,  but  not  affecting  the  amount  stated  as 
due  in  the  bond.  It  was  open  to  the  defendant  to  falsify  the 
account  by  showing  that  a  wrong  charge  was  included  in  it. 
In  Troop  v.  Hadgkt  (Hopk.  E.,  272),  the  right  to  falsify  the 
account  was,  to  some  extent,  restricted  by  the  special  agree- 
ment of  the  parties,  but  the  general  rule  was  recognized  by 
the  chancellor.  (See  also  PhUipa  y.  Bdden^  2  Edw.  Ch., 
1 ;  Ghampion  v.  Joalyn^  44  N.  Y.,  653 ;  Taylor  v.  HayUrh,  2 
Br.  Ch.  C,  310.)  The  stipulation  that  the  settlement  of  the 
accounts  was  "  subject  to  the  correction  of  errors  and  omis- 
sions which  may  be  hereafter  found  therein  "  does  not  render 
it  any  the  less  a  settled  account,  and  subject  to  all  the  rules 
applicable  to  stated  accounts.  This  is  implied  in  every  stated 
account,  and  in  every  settlement  of  commercial  transactions. 
This  was  expressly  decided  in  Johnson  v.  OurtU  (3  Br. 
Ch.  C,  266 ;  cited  also  in  %  id.,  310),  in  which  there  was  a 
similar  stipulation.  The  form  of  action  was  properly  adapted 
to  correct  the  account  in  the  respects  to  which  specific  objec- 
tions were  taken,  and  the  court  had  jurisdiction  to  reopen  and 
readjust  the  accounts  upon  the  allegations  of  the  complaint. 
But  this  does  not  enable  the  plaintiff  to  insist  upon  a  claim  or 
judgment  for  the  payment  of  the  compound  interest  which, 
under  the  circumstances,  and  within  the  rulings  and  intima- 
tions of  all  courts  and  judges  who  have  spoken  on  the  subject, 
must  be  regarded  as  oppressive  and  unjust,  and,  therefore,  not 
to  be  allowed  in  equity.  The  plaintiff's  claim  is  inequitable, 
not  to  be  enforced  in  equity,  and,  as  a  claim  at  law,  has  no 
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f  oxmdation.  The  claim  cannot  be  brought  within  the  prin- 
ciple upon  which  compoimd  interest  has  been  allowed  upon 
the  periodical  statement  of  accoxmts  between  merchants  in 
which  interest  has  been  charged  in  and  treated  as  principal. 
These  cases  proceed  upon  the  theory  that  the  circumstances 
authorized  an  inference  of  an  agreement  at  the  end  of  every 
year  that  the  interest  then  due  should  become  principal. 
{Lord  OlcNioa/rty  v.  Foatwick^  1  Ball  &  B.,  429.) 

The  judgment  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term  affirmed. 

Chuboh,  Oh.  J.  (dissenting).  This  action  is  brought  to 
recover  the  balance  of  an  account  stated  and  settled  between 
the  parties  on  the  8th  day  of  December,  1871,  and  the  con- 
troversy arises  upon  a  single  item  in  the  account  as  follows : 
"  To  add  amount  this  day  due  on  Fellows  and  McNab  bond 
$39,432.73."  The  defendants'  intestate  had  been  for  more 
than  fifty  years  previously  the  agent  and  sub-agent  for  the 
plaintifPs  intestate,  a  resident  of  England,  in  the  management 
of  a  large  real  and  personal  estate  in  this  and  other  States, 
conmionly  known  as  the  Pulteney  estate,  and  the  bond  in 
question  was  executed  by  the  defendants'  intestate,  Mr.  Fel- 
lows and  one  McNab,  in  1817  for  $6,763,  with  annual  interest 
at  six  per  cent  in  seven  annual  instalments,  and  was  held  by 
Mr.  Fellows  as  a  part  of  the  property  of  his  principal.  There 
had  been  paid  prior  to  the  settlement  of  the  account  upon  the 
said  bond  about  $34,000,  which  was  sufficient  to  discharge  the 
bond  at  simple  interest,  and  the  question  is  whether  the  plain- 
tiff is  entitled  to  recover  the  sum  above  specified,  it  being  the 
accumulation  produced  by  compounding  the  interest.  It  is 
well  settled  in  this  State  that  compound  interest  is  not  allowa- 
ble unless  there  is  an  agreement  in  writing  to  pay  it  after  the 
interest  has  accrued,  and  that  an  agreement  to  pay  interest 
upon  interest  not  accrued  will  not  be  enforced.  These  prin- 
ciples are  founded  upon  a  wise  public  policy  for  the  protection 
of  the  weak  and  ignorant  debtor  against  extortion  and  oppres- 
sion by  the  grasping  creditor  who,  by  an  apparent  indulgence, 
SicKBLs.— Vol.  XXII.      23 
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is  enabled  to  delude  his  victim  into  certain  ruin.  (1  J.  Oh., 
13,  per  Kent,  Ch.)  If,  however,  the  debtor,  after  interest 
has  accrued,  voluntarily,  without  coercion  or  menace,  agrees 
in  writing  that  such  interest  shall  be  regarded  as  principal, 
which  is  equivalent,  in  legal  effect,  to  an  agreement  that  he 
will  pay  interest  on  such  accrued  interest,  the  agreement  will 
be  enforced.  Whether  such  an  agreement,  which  is  retro- 
spective in  its  terms,  is  valid  has  been  a  disputed  point  in 
this  State.  In  Van  Benschooten  v.  Lanjoeon  (13  J.  Ch.,  313) 
Chancellor  Kent  decided  that  such  an  agreement  was  invalid, 
while  in  Mowry  v.  Bishop  (5  Paige,  98)  Chancellor  Wal- 
woETH,  although  ostensibly  distinguishing  the  two  cases,  sub- 
stantially held  and  argued  that  such  a  contract  was  valid,  and 
that  the  moral  and  equitable  obligation  to  pay  the  interest  when 
due  furnished  a  sufficient  consideration  to  support  the  promise. 
As  an  original  question,  after  a  careful  examination  of  the 
grounds  upon  which  the  rule  of  public  policy  was  founded,  in 
connection  with  the  authorities,  I  should  hesitate  in  adopting  the 
views  of  Chancellor  Walwoeth,  in  5  Paige  {mpra).  Those  of 
Chancellor  Kent,  in  6  Johnson's  Chancery  Reports  {mprci)^ 
seem  more  in  consonance  with  the  general  principle  involved. 
But  the  recent  case  in  this  court,  of  Stewart  v  Petree  (55  N.  T., 
621),  must  be  regarded  as  foreclosing  the  question,  and  establish- 
ing the  validity  of  such  a  contract.  Although  the  question 
presented  was  usury,  yet  as  the  note  was  wholly  for  compound 
interest,  theretofore  accrued,  its  validity  upon  the  ground  of 
public  policy  was  necessarily  involved,  and  must  have  been  so 
regarded  by  the  court,  as  the  opinion  is  expressly  adverse  to  the 
decision  in  6  Johnson's  Chancery  (Buprd)^  and  there  are  other 
cases  cited  tending  in  the  same  direction.  Under  these  circum- 
stances it  is  not  desirable  or  proper  to  reopen  the  question,  and 
the  decision,  it  must  be  confessed,  is  in  accordance  with  consid- 
erable judicial  expression.  The  important  question  is,  whether 
there  was  such  an  agreement  as  the  law  requires  to  render  the 
defendant  liable.  The  agreement  is  predicated  upon  the  fact 
that  Mr.  Fellows  was  in  the  habit  of  compounding  the  inter- 
est every  year  upon  this  bond  in  his  books,  and  in  his  state- 
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ments  to  his  principal  of  including  the  amount  with  the 
compound  interest  in  the  gross  amount  of  bonds,  and  upon 
the  account  stated  and  settled  in  1871,  at  the  close  of  his 
agency.  Attached  to  this  account  is  a  writing  signed  by  Mr. 
Fellows,  the  first  paragraph  of  which  is  as  follows :  "  The 
foregoing  accounts  and  amounts  have  been  liquidated  and 
settled,  and  the  balance  dae  to  Bev.  Eichard  T.  B.  Pidtenej 
is  $70,463.52,  subject  to  the  correction  of  any  errors  and 
omissions  which  may  hereafter  be  found  therein." 

The  learned  judge  who  tried  the  case  found  that  Mr.  Fel- 
lows  caused  the  compound  interest  to  be  calculated  and 
charged  against  himself,  and  included  the  same  in  the  account 
of  1871,  '^  with  the  intention  and  for  the  purpose  of  creating 
a  legal  obligation  to  pay  the  same."  The  question  is  whether 
he  did  create  such  legal  obligation  within  the  established 
rules  of  law.  It  is  quite  clear,  I  think,  that  the  exception  in 
the  certificate  of  errors  and  omissions  hereafter  found  cannot 
be  held  to  include  this  item.  Such  errors  and  omissions  were 
intended  to  apply  to  those  arising  from  mistake  or  misappre- 
hension as  to  some  fact.  The  undisputed  evidence  and  find- 
ing is,  that  there  was  no  mistake  of  fact  in  this  item,  and  that 
Mr.  FeUows  intended  to  pay  compound  interest  upon  the 
amount  secured  by  this  bond,  and  inserted  the  item  in  the 
account  for  that  purpose.  It  was  not,  therefore,  an  error 
or  omission  within  the  meaning  of  the  language  of  the  excep- 
tion. The  respective  counsel  argued  elaborately  as  to  the 
character  of  the  agreement  required  to  create  a  liability  to  pay 
compound  interest,  on  the  part  of  the  defendant,  that  it  must 
be  an  express  agreement,  and  on  the  part  of  the  plaintiff  that 
an  implied  agreement  would  suffice.  We  must  not  be  misled 
by  the  use  of  particular  words.  As  a  result  of  the  authorities, 
I  apprehend  that  it  is  sufficient  if  the  agreement  is  such  that 
its  legal  efi^ect  is  to  pay  interest  upon  interest,  and  this  may  not 
depend  upon  the  use  of  those  precise  words.  An  agreement 
in  terms  that  accrued  interest  might  be  regarded  as  principal 
would  be,  in  legal  effect,  an  agreement  to  pay  interest  upon 
interest,  although  that  language  was  not  expressed,  because 
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when  it  becomes  principal  it  draws  interest  as  other  principal 
money.  It  then  becomes  transformed  from  a  debt  for  inter- 
est to  a  debt  for  principal,  and  has  the  same  quality  in  respect 
to  earning  interest  as  other  principal  moneys.  Such  an  agree- 
ment is  in  substance  an  express  agreement  to  pay  interest. 
On  the  other  hand,  an  acknowledgment  that  a  given  sum  of 
money  is  due  as  interest  is  not  sufficient  to  change  it  into 
piincipal  upon  which  interest  might  be  calculated.  Such  an 
acknowledgment  would  not  constitute  an  implied  agreement 
even  to  that  effect,  for  the  reason  that  the  acknowledgment 
would  not  be  inconsistent  with  its  remaining  as  interest 
simply. 

In  this  case  Mr.  Fellows  certified  that  upwards  of  $39,000 
was  due  on  this  bond,  and  he  arrived  at  this  result  by  adopting 
the  detailed  account  kept  by  himself  or  under  his  direction,  in 
which  interest  upon  interest  was  calculated.  In  substance,  he 
agreed  that  there  was  that  sum  due  which  was  impossible, 
except  upon  the  theory  of  compound  interest,  and  did  not  this 
agreement  in  legal  effect  necessarily  embrace  an  agreement  to 
pay  compound  interest.  If  so,  it  is  immaterial  what  name  is 
attached  to  it,  whether  express  or  implied.  Wliat  is  neces- 
sarily implied  in  an  agreement  is  deemed  in  law  expressed. 
By  his  own  act  he  turned  the  yearly  interest  into  principal, 
and  he  agreed  that  the  result  was  correct.  I  feel  constrained 
to  hold  that  this,  in  legal  import,  constituted  a  special  agree- 
ment that  the  yearly  interest  should  be  regarded  as  principal. 
To  illustrate :  A  debtor  owing  an  outstanding  bond  of  $1,000, 
payable  in  one  year  with  interest,  presents  to  his  creditor  at 
the  end  of  the  year  a  statement  showing  that  $1,000  is 
due  for  principal  and  seventy  dollars  for  interest,  and 
signs  the  statement  agreeing  that  there  is  that  amount  due. 
Such  an  agreement  would  not  change  the  interest  to  principal, 
because,  as  before  stated,  it  is  equally  consistent  with  its 
remaining  a  debt  for  interest.  If  a  clause  was  added  that  the 
interest  due  might  be  regarded  as  principal,  the  right  to 
calculate  interest  upon  it  from  that  time  would  be  clear.  If 
the  same  debtor,  at  the  end  of  two  years,  presented  an  account, 
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with  the  interest  for  one  year  added  to  the  principal,  making 
$1,070,  and  the  interest  calculated  upon  that  sum  the  second 
year,  making  seventy-four  dollars  and  ninety  cents,  and  certi- 
fied in  writing  to  its  correctness  as  the  amount  due,  the  proper 
and  legal  construction  of  such  a  transaction  would  be  an  agree- 
ment that,  at  the  end  of  the  first  year,  the  interest  should  be 
turned  into  principal,  and  that  is  precisely  this  case.  The 
detailed  statement  must  be  considered  in  connection  with  the 
settled  account,  as  the  result  of  the  statement  was  adopted  in 
the  account,  and  the  agreement  to  its  correctness  embraces, 
necessarily,  an  agreement  to  transform  the  interest  annually 
into  principal. 

Regarding  the  case  of  Stewart  v.  Petree  {swprci)^  as  defi- 
nitely settling  the  rule  that  an  agreement  to  pay  compound 
interest  may  be  retrospective,  the  conclusion  follows  from  the 
foregoing  views  that  the  written  agreement  in  this  case  was 
sufficient  for  that  purpose.  There  is  no  claim  in  the  case,  that 
there  was  any  attempted  extortion,  or  any  threat  or  menance, 
express  or  implied,  on  the  part  of  the  creditor.  It  is  undis- 
puted that  what  was  done  was  done  voluntarily  and  freely, 
and  in  pursuance  of  what  the  debtor  regarded  as  a  duty.  It 
is  found  that  he  intended  to  create  a  legal  obligation  to  pay 
compound  interest,  and  I  think  he  succeeded.  The  suggestion 
was  made  on  the  argument  that  interest  should  not  be  added 
to  the  amoxmt  admitted  due,  and  that  the  agreement,  if  suffi- 
cient to  cover  compound  interest  previously  accrued,  would 
not  justify  interest  upon  such  interest  after  that  time.  The 
answer  to  this  is  that  the  agreement,  if  effectual  and  valid, 
changed  the  debt  from  interest  to  principal  (except  the  last 
year's  interest),  and  when  changed  it  became  for  all  purposes 
a  part  of  the  principal. 

The  judgment  of  the  general  term  must  be  affirmed. 

For  reversal  of  judgment  of  Gteneral  Term,  and  affirmance 
of  that  of  Special  Term:  Allbn,  Rapallo,  Akdbews  and 

IflLLEB,  JJ. 

Chuboh,  Oh.  J.,  FoLGEB  and  Eabl,  JJ.,  dissent. 
Judgment  reversed. 
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Daniel  S.  Read  et  al.,  Respondents,  v.  Nioholab  H.  Deokjer^ 

Appellant. 

Defendant  contracted  to  do  the  work  and  furnish  materials  in  constructing 
tracks  for  the  K  Y.  G.  and  H.  R.  R  R.  Co.  The  contract  provided 
"  that  all  stone  taken  from  excavations  which  may,  in  the  opinion  of 
the  engineer  be  suitable  for  masonry  shaU  be  deposited  in  some  con- 
venient place  *  *  *  to  be  designated  by  him,  and  shall  be  the 
property  of  the  company."  Plaintiff  entered  into  a  sub-contract  with 
defendant  for  a  portion  of  the  work.  In  an  action  to  recover  a  balance 
alleged  to  be  due  thereon,  defendant  offered  to  prove  that  plaintiff  took 
from  excavations  and  used  1,149  yards  of  stone,  and  that  in  defendant's 
final  settlement  with  the  company  he  was  charged  with  the  value 
thereof  $1,646.80.  This  was  objected  to  and  excluded,  held,  no  error; 
that  the  provision  contemplated  that  the  engineer  should  point  out  such 
stone  as  he  deemed  fit  for  masonry  and  designate  the  place  to  which  he 
desired  it  removed;  that  plaintiff  was  entitled  to  use  stone  as  to  which 
no  such  designation  was  made,  and  as  defendant  did  not  offer  to  prove 
that  plaintiff  used  stone  so  pointed  out,  the  first  part  of  the  offer  was 
insufficient  and  so  properly  rejected;  and  that  the  fact  that  a  charge 
was  made  by  the  company  against  defendant  for  the  stone,  was  not 
competent  proof  of  his  liability  for  it 

(Argued  June  8,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 
(Mem.  of  decision  below,  6  Hun,  646.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  upon  a  contract. 

The  defendant  had  a  contract  with  the  New  York  Central 
and  Hudson  River  Railroad  Company  to  do  the  work  and 
furnish  certain  material  for  additional  tracks  from  Schenec- 
tady to  Fort  Plain. 

The  defendant  sublet  to  the  plaintiff  certain  sections  on 
that  contract. 

The  specifications  are  the  same  in  the  contract  and  in  the 
subcontract.  One  clause  in  such  specification  is  as  follows : 
"All  stone  obtained  from   excavations   which  may,  in  the 
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opinion  of  the  engineer,  be  suitable  for  masonry,  shall  be 
deposited  in  some  convenient  place  within  800  feet  haul,  to 
be  designated  by  him,  and  shall  be  the  property  of  the 
company." 

The  defendant  on  the  trial  offered  to  show  that  the  plain- 
tiffs, in  performing  their  aforesaid  contract,  took  from  the 
excavation  1,149  yards  of  stone,  and  used  the  same  in  con- 
structing vertical  wall  and  the  like ;  that  the  value  thereof 
was  $1,546.80,  and  that  the  defendant  m  his  final  estimate 
under  his  said  contract  with  the  company  was  charged  that 
amount.  This  was  objected  to  as  not  covered  by  the  answer, 
as  immaterial,  and  that  plaintiff  had  the  right  to  use  stone  not 
designated  by  the  engineer  as  suitable  for  masonry.  The 
objections  were  sustained  and  defendant's  counsel  duly 
excepted. 

Sa/mud  Hcmd  for  the  appellant.  Defendant's  claim  wsus 
not  a  counter-claim,  and  could  not  be  pleaded  as  such.  (Code, 
§  150 ;  Dcmdaon  v.  Remington^  12  How.,  810 ;  Yasaar  v. 
ImingatoThy  3  Kern.,  248.) 

D.  S.  MorreU  for  the  respondents. 

Rapallo,  J.  Independently  of  the  question  of  the  admis- 
sibility of  the  evidence  offered,  under  the  answer,  we  are  of 
opinion  that  it  was  properly  rejected  on  the  merits. 

The  clause  of  the  contract  upon  which  the  offer  was  based 
was  as  follows :  "  All  stone  obtained  from  excavations  which 
may,  in  the  opinion  of  the  engineer,  be  suitable  for  masonry, 
shall  be  deposited  in  some  convenient  place,  within  eight  hun- 
dred feet  haul,  to  be  designated  by  him,  and  shall  be  the 
property  of  the  company." 

This  provision  necessarily  contemplated  that  during  the 
progress  of  the  work  the  engineer  should  point  out  such  stone 
as  he  deemed  suitable  for  masonry,  and  should  designate  the 
place  to  which  he  might  desire  it  to  be  removed.  The  parties 
must  have  intended  that  the  opinion*  of  the  engineer  should 
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be  expressed.  Until  this  was  done  the  contractor  could  not 
know  whether  or  not  the  company  intended  to  claim  the 
stone.  If  no  such  claim  was  made  he  waa  at  liberty  to  use 
the  stone  in  the  performance  of  the  work.  It  was  necessary 
that  some  disposition  be  made  of  the  stone  at  the  time,  as  the 
excavation  could  not  proceed  without  removing  it,  and  if  not 
claimed  by  the  company  the  contractor  had  the  right  to 
assume  either  that  they  did  not  deem  it  suitable  for  masonry 
or  that  they  waived  the  right  reserved  by  the  contract. 

The  ofEer  which  was  rejected  was  not  to  prove  that  any 
stone  was  used  by  the  plaintifis  which  the  engineer  had 
claimed  under  the  clause  in  question,  or  which  was,  in  his 
opinion,  suitable  for  masonry,  but  simply  that  the  plaintifik 
had  used  in  the  work  stone  taken  from  the  excavation.  There 
was  nothing  in  the  contract  which  precluded  the  plaintiffs 
from  using  such  stone,  if  not  claimed  by  the  engineer  and 
directed  by  him  to  be  deposited.  That  branch  of  the  offer 
was  consequently  insufficient  and  was  properly  rejected.  • 

The  second  branch  of  the  offer  was  clearly  objectionable. 
The  f JM5t  that  in  the  final  estimate  a  charge  for  stone  taken 
from  the  excavation  had  been  made  by  the  company  against 
the  defendant  was  not  competent  proof  of  liability  for  such 
stone.  For  all  that  appears  in  the  case  the  charge  was  not  a 
proper  one. 

The  rejection  of  this  offer  being  the  only  subject  of  excep- 
tion, the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Ill  ass 

William  F.  Edington,  Respondent,  v.  The  Mutual  Lifb      '^^  )^ 
Insukanoe  Company  of  New  Yobk,  Appellant. 

Where,  in  a  policy  of  life  Insurance,  it  is  stated  that  the  insurance  is  made 
in  consideration  of  the  representations  in  the  application,  but  the  appli- 
cation is  not  made  a  part  of  the  policy,  or,  in  any  other  manner,  referred 
to  therein,  it  is  not  error  to  admit  the  policy  in  evidence,  on  the  part  of 
the  plaintiff,  in  an  action  brought  upon  it,  without  production  of  the 
application.  If  any  question  is  raised  by  defendant  thereon,  it  more 
properly  belongs  to  it  to  introduce  the  application  in  evidence. 

An  error  in  admitting  a  policy  in  evidence  without  the  application, 
is  cured  by  the  introduction  of  the  application  in  evidence  by  the 
defendant. 

Declarations  and  admissions  of  the  assured  as  to  his  condition  of  health, 
made  at  a  time  prior  to  and  remote  from  the  application,  and  not  in 
connection  with  some  act  or  fact  showing  his  state  of  health,  are  not 
competent,  in  an  action  by  an  assignee  upon  the  policy,  for  the  purpose 
of  disputing  representations  in  the  application. 

Su>^  V.  Mctssachiuetts  Mutual  Life  Insurariee  Company  (63  N.  Y.,  186) 
distinguished. 

The  provision  of  the  Revised  Statutes  (2  R  S.,  406,  §  73)  prohibiting  a 
physician  from  disclosing  any  information  received  by  him  necessary  to 
enable  him  to  prescribe  for  a  patient  includes  not  only  information 
from  statements  of  the  patient,  but  such  knowledge  as  the  physician 
may  acquire  from  the  patient,  from  statements  of  others  present  at  the 
time,  or  from  his  own  observation  of  the  patient's  symptoms  and 
appearance.  It  will  be  presumed,  from  the  relationship  of  the  parties 
that  information  so  imparted  was  given  or  obtained  for  the  purpose  of 
enabling  the  physician  to  prescribe  for  the  patient,  and  so,  that  it  was 
material. 

Accordingly,  held,  in  an  action  upon  a  policy  of  life  insurance,  that  an 
offer,  upon  the  part  of  defendant,  to  prove  by  a  physician,  who  had  been 
consulted  professionally  by  the  assured,  that  prior  to  the  application  he 
was  afflicted  with  certain  diseases  for  which  the  witness  treated  him, 
was  properly  excluded,  although  the  testimony  was  expressly  limited 
to  what  the  witness  knew,  independent  of  any  information  given  or 
statements  made  by  the  assured. 

HewU  V.  Fnn4se  (21  Wend.,  79)  distinguished. 

The  right  of  objecting  to  the  disclosure  of  such  privileged  communica- 
tions is  not  limited  to  the  patient  and  his  personal  representations,  but 
an  assignee  may  exercise  it,  and  his  right  is  not  affected  by  the  decease 
of  the  patient. 

The  statutory  prohibition  above  referred  to  is  not  repealed  by  the  section 
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of  the  Code  (g  390)  authorizing  the  examination  of  an  adverse  party  as 
a  witness. 

An  application  for  insurance  contained  these  questions.  "  How  long  since 
you  were  attended  by  any  physician?  For  what  diseases?  Give  name 
and  residence  of  your  usual  medical  attendant?  The  assured  answered: 
"Have  none;  only  consulted  Dr.  C.  H.  Carpenter  now  and  then  for 
slight  ailments  and  taken  his  prescriptions."  In  an  action  upon  the 
policy  it  appeared  that  several  other  physicians  had  treated  and  pre- 
scribed for  him.  Hdd,  that  the  question  whether  the  assured  could  be 
charged  with  an  omission  to  give  such  information  as  the  questions 
were  intended  to  elicit,  was  one  of  fact  for  the  jury,  and  that  a  refusal 
to  allow  defendant  to  go  to  the  jury  was  error 

Bdington  v.  Mutual  lAfe  Insurcmee  Company  (6  Hun,  1)  reversed  on  the 
point  last  above  stated. 

(Argued  September  18, 1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  in  the  fourth 
judicial  department  in  favor  of  plaintiff,  entered  upon  an 
order  denying  a  motion  for  a  new  trial  and  directing  judg- 
ment on  verdict.    (Reported  below,  5  Hun,  1.) 

This  action  was  brought  to  recover  the  amount  of  four  poli- 
cies of  insurance  issued  by  the  defendant  upon  the  life  of 
William  F.  Dief endorf  for  his  benefit,  and  by  him  assigned  to 
the  plaintiff. 

The  policies  were  issued  in  1867;  the  first  one  in  July, 
1867.  The  assured  died  on  the  91st  day  of  March,  1871. 
All  of  said  policies  were  issued  upon  the  application  of 
Diefendorf,  and  each  contained  the  following  stipulation 
and  agreement :  '^  If  any  of  the  statements  or  declarations 
made  in  the  application  for  this  policy,  upon  the  faith  of 
which  this  policy  is  issued,  shall  be  found  in  any  respect 
untrue,  then,  and  in  every  such  case,  this  policy  shall  be 
nuU  and  void." 

It  was  stated  in  each  policy  that  it  was  issued  in  considera- 
tion of  the  representations  made  to  the  defendant  and  of  the 
annual  premium.  Each  application  contained  a  declaration, 
that  it  was  thereby  mutually  agreed,  by  and  between  the 
assured  and  the  company,  that  the  particulars  contained 
therein,  being  the  answers  of  the  assured  to  the  questions  pro- 
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posed,  "  formed  a  part  of  the  contract  with  the  company ; " 
that  the  said  application  and  the  declaration  thereto  attached 
should  form  the  basis  of  the  contract  between  the  assured  and 
the  said  company ;  that  the  answers  to  all  of  the  questions  pro- 
pounded to  the  friend  and  physician  designated  by  him  were 
true  and  correct,  and  that  no  intentional  omission,  conceal- 
ment or  mental  reservation  had  been  made  of  any  material 
facts  or  circumstances  relating  to  the  past  or  present  health, 
habits  or  condition  of  the  assured.  And  each  of  said  applica- 
tions contained  an  agreement  ^^  that  if  any  misrepresentations 
or  fraudident  and  untrue  answers  had  been  made,  or  if  any 
facts  which  should  have  been  stated  to  the  defendants  have 
been  suppressed  therein  *  *  *  that  then  and  in  either 
event  the  said  policy  shall  become  and  be  null  and  void." 

In  the  first  application  Diefendorf  was  asked  ^^have  you 
ever  had  any  of  the  following  diseases ;  if  so,  state  which,  how 
recently,  and  the  full  particulars :  *  *  ^  Bheumatism,  and 
of  what  nature ;  disease  of  the  heart,  disease  of  the  urinary 
orgaus,  or  of  any  other  vital  part  ? "  His  answer  was  that  he 
had  an  attack  of  rheumatism  several  years  ago,  about  ten  years. 
He  was  also  ajsked  if  he  ever  had  any  local  disease,  to  which  he 
answered  "  no ;"  if  his  urinary  organs  were  in  a  healthy  state, 
to  which  he  answered  "  yes ; "  and  the  physician  referred  to  in 
this  application,  in  answer  to  the  question  ^'  are  his  urinary 
organs  in  a  healthy  condition,"  answered  "yes;"  and  in 
answer  to  the  question  whether  he  ever  had  any  disease  of 
those  organs,  he  answered  "  no." 

In  the  second  and  third  application :  Being  asked  if  he  ever 
had  any  of  the  following  diseases ;  if  so,  state  which,  how 
recently,  and  the  f uU  particulars,  viz :  Bheumatism,  and  of 
what  nature ;  disease  of  the  urinary  organs,  or  of  any  other 
vital  part,  he  answered,  in  the  second  "no,  except  inflam- 
matory rheumatism,  about  ten  years  ago,  nothing  before  or 
since,"  and  in  the  third  "  no,  except  two  attacks  of  inflam- 
matory rheumatism,  the  last  one  about  ten  years  ago,  of  no 
account  in  residt."  He  was  also  asked  if  he  had  ever  had  any 
local  disease ;  if  so,  of  what  nature  ?    He  answered :  in  second 
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"  no,"  and  in  third  "  no,  except  as  above  stated."  He  was  also 
asked  in  both  if  his  urinary  organs  were  in  a  healthy  state,  to 
which  he  answered  "  yes ; "  and  the  physician  referred  to  by 
him  in  both  applications,  in  answer  to  the  question  whether 
his  nrinary  organs  were  in  a  healthy  condition,  answered 
"  yes ; "  and  in  answer  to  the  question  "  had  he  ever  had  any 
disease  of  those  organs,"  he  answered  "  no."  In  each  of  said 
applications  the  assured  was  asked  "  how  long  since  you  were 
attended  by  a  physician,  and  for  what  disease ;  give  name  and 
residence  of  such  physician,  and  the  name  and  residence  of 
your  usual  medical  attendant."  To  this  question,  in  the  first 
application,  he  answered  "  Dr.  Carpenter  has  known  me  two 
years,"  and  he  represented  that  Dr.  Carpenter  was  his  physi- 
cian, and  the  same  representation  is  contained  in  the  other  two 
applications.  In  the  second  application  he  answers  this  ques- 
tion in  the  same  way,  and  in  the  third  application  he  answers 
as  follows :  "  Have  none ;  only  consulted  Dr.  C.  H.  Carpenter 
now  and  then  for  slight  ailments,  and  taken  his  prescriptions ; 
Dr.  C.  H.  Carpenter,  Geneva,  has  known  me  three  years." 

Defendant,  among  other  defences,  set  up  breaches  of  war- 
ranty and  fraudulent  misrepresentation  and  concealment. 
Upon  the  trial  plaintiff  offered  the  policies  in  evidence ;  they 
were  objected  to  by  defendant's  counsel  upon  the  ground  that 
the  applications  were  part  and  parcel  thereof,  and  should  be 
offered  in  evidence  in  connection  with  them.  The  objection 
was  overruled  and  defendants  counsel  duly  excepted.  The 
applications  were  subsequently  offered  and  received  in  evidence 
on  the  part  of  defendant.  Defendant  offered  in  evidence,  for 
the  purpose  of  contradicting  the  statements  in  the  applications, 
an  application  for  insurance  made  by  Diefendorf  to  the  -/Etna 
Life  Insurance  Company,  May  17, 1867;  this  was  objected  to 
as  incompetent  against  an  assignor,  and  objection  sustained. 
Defendant  also  offered  for  the  same  purpose  proof  of  declar- 
ations and  admissions  made  by  Diefendorf  some  time  prior  to 
the  applications  in  question,  as  to  his  health  and  the  diseases 
with  which  he  was  affected.  These  were  objected  to,  excluded, 
and  exception  duly  taken. 
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Defendant  called  several  physicians  as  witnesses  who  had  been 
consulted  professionally  by  X)ief endorf ,  and  who  had  prescribed 
for  him  (one  of  them  was  Dr.  Carpenter,  the  physician  referred 
to  by  Diefendorf  in  the  applications),  and  offered  to  prove  by 
them  that  Diefendorf  had  for  several  years  prior  to  the  appli- 
cation been  afflicted  to  a  very  serions  degree  with  chronic 
diarrhoea,  disease  of  the  urinary  organs  and  inflammatory 
rheumatism,  and  that  these  diseases  increased  upon  him  to  his 
death ;  "  that  the  knowledge  which  they  obtained  upon  the 
subject  was  obtained  solely  from  their  attendance  upon  him 
as  physicians,  and  not  from  any  information  received  from 
him."  The  plaintiffs  counsel  objected  to  the  offer,  on  the 
ground  that  the  same  was  privileged  from  disclosure  under 
ike  statute.  The  court  sustained  the  objection,  and  the 
defendant's  counsel  duly  excepted. 

It  appeared  that  several  other  physicians  besides  Dr.  Car- 
penter had  been  consulted  by  Diefendorf,  had  treated  and 
prescribed  for  him. 

Defendant's  counsel,  among  other  things,  asked  to  go  to  the 
jury  upon  the  question,  whether  the  statements  of  the  assured 
in  his  applications  as  to  his  physician  were  true  or  not.  The 
request  was  denied,  and  said  counsel  duly  excepted. 

The  court  directed  a  judgment  for  plaintiff  for  the  amount 
of  the  policies.  Exceptions  were  directed  to  be  heard  at  first 
instance  at  Special  Term. 

Henry  E,  Dames  for  the  appellant.  It  was  error  to  allow 
plaintiff  to  give  in  evidence  the  policies  without  the  applica- 
tions upon  which  they  were  based.  {Lame  v.  Howlcmdy  7 
Barb.,  112 ;  Bawls  v.  Am.  Z.  Ins.  Co.,  36  id.,  366  ;  2T  N.  Y., 
293 ;  Murdoch  v.  Cherumgo  Mut.  Ins.  Co.,  2  id.,  210 ;  Bliss 
on  Life  Ins.  [2d  ed.],  91 ;  Lycommg  F.  Ins.  Co.  v.  Sanler,  67 
Penn.,  108;  DvUa/td  v.  Am.  Pop.  L.  Ins.  Co.,  Sup.  Ct., 
Buffalo.)  It  was  competent  to  contradict,  by  statements  in  an 
application  by  the  insured  to  another  company,  those  in  the 
applications  to  defendant.  {Crary  v.  Sprague,  12  Wend.,  41 ; 
1  Phil.  Ev.,  202 ;  1  Starkie,  39,  47  ;  Bvllis  v.  Montgomery,  3 


190  Edington  V,  Mutual  Lipb  Iks.  Co.  [Nov., 


Statement  of  case. 


Lanfi.,  260 ;  KeUey  v.  Un.  Z.  sZ/w.  Go.y  1  Big.,  76 ;  35  Conn., 
225  ;  Avespn  v.  Ld.  KvryMivrd^  6  East,  188 ;  Smith  v.  ^tna 
Ins,  Co.,  49  N.  T.,  215 ;  TdU  v.  Trm.  Ac.  Ins,  Co.,  2  T.  & 
C,  221.)  The  conrt  erred  in  excluding  the  question  put  to 
Dr.  Eastman  as  to  what  disease  he  treated  the  insured  for. 
(2  K  S.  [Edm.  ed.],  422 ;  Pecple  v.  Gates,  13  Wend.,  324 ; 
Kendall  v.  Oray,  2  Hilt,,  300 ;  Ihickess  qf  Kingston^ s  Case, 
11  How.  S.  T.,  243  ;  12  id.,  643 ;  1  Green,  §  248 ;  Hemtt  v. 
PrvmSy  21  Wend.,  T9 ;  JoJmson  v.  Johnson,  14  id.,  63 ;  1 
Phil.  Ev.,  108 ;  1  Starkie,  104 :  Crittenden  v.  /Smother,  2  Or. 
C.  C.  R.,  464 ;  People  v.  jSherif  of  N.  T.,  29  Barb.,  622 ; 
AUen  V.  PvbUc  Admr.,  1  Brad.,  224.)  The  privilege  of  pre- 
venting the  disclosure  of  a  professional  communication  being 
personal,  the  death  of  the  insured  prevents  its  being  asserted. 
(1  Brad.,  221 ;  1  Abb  Dig.,  22 ;  14  Wend.,  637;  1  GreenL  on 
Ev.,  note,  281 ;  Bliss  on  L.  Ins.  [2d  ed.],  648 ;  DiM>er  v.  H. 
Z.  Ins.  Co.,  Ins.  L.  J.,  Aug.,  1874,  638.)  The  question  would 
have  been  competent  if  the  insured  had  been  alive,  and  no 
privilege  can  now  be  interposed  to  prevent  it.  (  Whitney  v. 
Barney,  30  N.  T.,  342 ;  MitohdCs  Case,  12  Abb.  Pr.,  249 ; 
PhU.  on  Ev.  [ed.  1867],  129 ;  C<yuiml  v.  Thomas,  9  B.  &  0., 
288 ;  In  re  BelUs,  38  How.  Pr.,  79.) 

Oeo.  F.  Damforth  for  the  respondent.  The  introduction 
in  evidence  of  the  applications  by  defendant  cured  any  error 
there  might  have  been  in  plaintifPs  failure  to  introduce  them. 
{Rich  V.  Rich,  16  Wend.,  666.)  The  declarations  of  the 
insured  were  properly  excluded.  {Paige  v  Cagwvn,  7  Hill, 
361 ;  Booth  V.  Sweezey,  8  N.  T.,  276 ;  Tousley  v.  Barry,  16 
id.,  497 ;  Lmooln  v.  Lmcoln,  12  Gray,  48 ;  Atlcms  v.  EhjoeU, 
45  K  Y.,  757 ;  Webh  v.  OdeU,  49  id.,  583;  HeigJU  v.  Peoph, 
60  id.,  392 ;  McKeon  v.  Lee,  51  id.,  305  ;  Coleman  v.  People, 
55  id.,  85 ;  Cvyler  v.  McCa/rtney,  40  id.,  226 ;  State  of  Iowa 
V.  Ross,  21  Iowa,  469  ;  Adsit  v.  Wilson,  7  How.  Pr.,  71 ;  Va/n 
Buren  v.  Wells,  19  Wend.,  203 ;  Brown  v.  ImsIc,  4  Terg., 
215 ;  Enos  v.  TutUe,  3  Conn.,  250 ;  Aveson  v.  JS^irmard,  6 
East,  188 ;  Bacon  v.  Inhabs.  of  Charlton,  7  Cush.,  586 ;  Ins. 
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Co.  V.  Moaley,  8  Wal.,  397 ;  66  N.  Y.,  102  ;  AaKlarid  v.  MarJr 
hanmgh^  99  Mass.,  47 ;  Ektes  v.  World  Mut  L.  Ins,  Co.y 
6  Hun,  352;  2  Phfl.  on  Ev.  [Ed.  ed.],  208;  1  Greenl., 
§§  109-111 ;  JVutimg  v.  Paige,  4t  Gray,  584 ;  BuUis  v.  Mont- 
gomery,  50  K  T.,  358 ;  TUsort  v.  TenmUAger,  56  id.,  27T ; 
Sugden  v.  Ld.  St.  Leana/rdy  L.  K.,  1  Prob.  Div.,  240 ;  1  Stark, 
on  Ev.,  52-54.)  The  evidence  of  the  physicians  was  prop- 
erly excluded.  (2  R  S.,  422,  §  78 ;  Slown  v.  iT.  Y.  C.  R.  JR., 
45  N.  T.,  128 ;  Johnson  v.  Joknson,  4  Paige,  467  ;  14  Wend., 
641 ;  1  GreenL  on  Ev.,  §  243 ;  1  Bradf.,  378 ;  Brand  v. 
Brandy  89  How.  Pr.,  193 ;  JRogers  v  Zy(w,  64  Barb.,  373.) 

MiLLEB,  J.  Numerous  objections  were  made  upon  the 
trial,  to  the  ruHngs  of  the  judge,  in  regard  to  the  admission  of 
evidence,  and  these  decisions  are  properly  the  first  subject  for 
consideration.  It  is  claimed  that  the  court  erred  in  over- 
ruling the  objection  of  the  defendant  to  the  admission  of  the 
several  policies  of  insurance,  without  the  applications  upon 
which  they  were  founded  and  which  it  is  insisted  were  the 
basis  of  and  formed  a  part  and  parcel  of  the  same.  Each  of  the 
policies  recites  that  in  consideration  of  the  representations 
made  on  the  application  for  the  same,  the  insurance  is  made, 
but  it  does  not  make  the  application  a  part  thereof  or  in  any 
other  way  or  manner  refer  to  the  application.  It  is  of  itseK  a 
complete  contract  without  the  application  and  so  far  as  that 
may  be  considered  as  material  in  affecting  or  changing  its  true 
import,  it  would  more  properly  belong  to  the  defendant  to 
introduce  it  in  evidence.  It  is  true  it  is  stated  in  each  of  the 
applications,  that  it  is  agreed  that  the  particulars  required 
from  persons  proposing  to  effect  insurances  shall  form  a 
part  of  the  contract  with  the  company ;  but  as  no  reference 
whatever  is  made  to  the  application  in  either  of  the  policies, 
and  it  is  not  required  to  make  a  complete  contract,  or  to 
explain  the  meaning  of  the  same,  and  as  the  application 
properly  belonged  to  and  was  left  in  the  possession  of  the 
company  for  its  benefit,  no  good  reason  is  apparent  why  the 
plaintiff  should  introduce  it  as  a  portion  of  his  testimony. 
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Keither  of  them  constitute  a  part  of  the  instruments  upon 
which  the  action  was  brought,  and  the  rule  that  a  portion 
of  a  writing  cannot  be  received  as  evidence  while  a  part  is 
withheld  is  not  applicable  when  the  policy  itself  does  not 
show  affirmatively  that  the  application  for  insurance  constitu- 
ted a  part  of  it.  But  even  although  the  applications  were 
originally  required  to  be  introduced  in  evidence  by  the  plain- 
tiff, if  any  error  was  committed  in  this  respect  it  was  waived 
by  the  subsequent  introduction  of  the  same  by  the  defendant, 
and  the  exception  was  thus  neutralized.  {Bich  v.  JRich^  16 
Wend.,  666.) 

It  is  also  urged  that  there  was  error  upon  the  trial  in  exclud- 
ing the  declarations  of  the  assured  as  to  the  condition  of  his 
health,  made  at  various  times,  and  to  different  persons.  One  of 
the  offers  made  was  an  application  of  the  assured  to  the  JBtna 
Life  Insurance  Company  for  an  insurance  upon  his  life,  dated 
May  17,  1867,  in  which  was  contained  certain  answers,  state- 
ments and  representations  as  to  his  health,  physical  condition 
and  other  subjects,  upon  which  he  made  answers  in  the 
applications  that,  before  the  policies  mentioned  in  the  com- 
plaint were  issued,  he  was  afflicted  with  certain  diseases,  con- 
trary to  the  representations  made  in  the  applications  presented 
to  the  defendant,  and  that  the  application  to  the.£tna  Life 
Insurance  Company  shows  this.  The  others  were  the  declara- 
tions and  admissions,  which  he  made  as  to  his  diseases  and 
physical  condition,  to  the  effect  that  he  was  afflicted  with 
some  of  the  diseases  referred  to  in  the  applications,  and  was 
of  unsound  health.  Most  of  these  declarations  embraced  a 
period  some  time  prior  to  the  issuing  of  the  policies,  and  some 
of  them  extended  beyond  that  period  of  time.  The  various 
decisions  in  regard  to  these  statements  and  declarations  may 
all  properly  be  considered  together.  The  object  of  the  evi- 
dence offered  was  to  establish  the  defence  set  up,  that  there 
was  a  breach  of  warranty,  by  proving  the  existence  of  disease^ 
which  he  had  denied  he  was  afflicted  with,  in  his  answers  to 
the  applications  made  to  the  defendant.  The  action  here  was 
brought  by  an  assignee  of  the  policies,  and  the  rule  appears 
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to  be  well  settled  in  this  State  that  the  declarations  of  the 
assignor  are  not  admissible  against  the  assignee.  This  rale 
has  been  appUed  to  the  holder  of  a  negotiable  promissory 
note  (Paige  v.  Cagvmi;  7  Hill.,  361),  and  the  assignee  of  a 
mortgage.  (Booth  r.  Sweezy,  8  N.  Y.,  276  ;  Foster  "v,  Bea/rs^ 
21  id.,  247 ;  Sohenck  v.  WavTier,  37  Barb.,  258.)  It  is  also 
held  that  the  admissions  of  a  party  insured,  made  after  the 
plaintiff  obtained  the  policy,  as  to  his  habits,  are  not  compe- 
tent. (EcmU  V.  The  Am.  Mut.  Life  Ins.  Co.^  27  K  T.,  282.) 
The  cases  cited  do  not  decide  the  precise  point  here  raised, 
but  we  think  it  is  fully  considered  in  a  recent  decision  of  this 
court,  in  the  case  of  Swift  v.  I%e  Massachusetts  Mut/ual 
lAfe  Ins.  Co.  (63  N.  Y.,  186).  In  that  case  proof  was 
offered  of  statements  made  by  tJie  insured  prior  to  the 
insurance,  and  '^in  immediate  reference  to  his  acts,  and 
to  facts  in  his  then  bodily  condition."  One  of  the  grounds 
of  the  defence  was,  that  the  insured  concealed  the  material 
fact  that  he  had  a  scrofulous  complaint.  There  was  proof 
to  show  that  the  assured  was  lame,  that  members  of  his 
family  had  died  of  scrofula,  and  of  its  tendency  to  become 
hereditary,  and  also  tending  to  show  that  he  had  this  dis- 
ease before  and  at  the  time  when  he  died.  The  declara- 
tions were  offered  in  connection  with  these  facts,  and  it 
was  held  to  be  a  reasonable  and  conclusive  way  of  showiog 
a  person's  knowledge  of  his  bodily  condition,  to  prove  declara- 
tions concerning  it,  concurrent  with  some  fact  or  act  in  rela- 
tion thereto,  and  that  when  declarations  are  made,  not  too 
long  before  the  application  and  examination,  and  when  a  part 
of  the  res  gestm  of  some  act  or  fact,  exhibiting  a  condition  of 
health  which  they  legitimately  tend  to  explain,  they  are 
admissible  to  show  knowledge  in  the  insured  of  his  physical 
condition.  The  authorities  bearing  upon  the  question  pre- 
sented were  discussed  and  examined,  and  a  review  of  them  is 
not  now  required.  It  is  suflScient  to  say  that,  within  the 
cases  to  which  reference  is  made  in  the  case  last  cited,  as  well 
as  the  principle  there  laid  down,  the  testimony  was  not 
admissible,  and  was  properly  excluded.  No  act  of  the  insured 
SiCKBLS— Vol.  XXIT.         25 
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was  offered  in  evidence,  but  mere  declarations  alone,  without 
any  fact  which  established  his  condition  of  health,  or  which 
constituted  a  part  of  the  res  gestm.  This  case  bears  no 
analogy  to  that  last  cited,  and  within  the  latter  the  ruling  here 
can  be  upheld. 

The  testimony  of  the  physicians,  offered  upon  the  trial,  we 
also  think  was  properly  rejected,  for  the  reason  that  the 
information  asked  for  was  obtained  by  the  several  physicians 
while  attending  the  insured,  as  a  patient,  in  a  professional 
character,  and  was  therefore  privileged  within  the  provision 
of  a  statute  of  this  State.  (2  R.  S.,  406,  §  73.)  The  statute 
is.  very  explicit  in  forbidding  a  physician  from  disclosing 
any  information  received  by  him  which  is  necessary  to  enable 
him  to  prescribe  for  a  patient  under  his  charge.  It  is  a  just 
and  useful  enactment,  introduced  to  give  protection  to  those 
who  were  in  charge  of  physicians  from  the  secrets  disclosed  to 
enable  them  properly  to  prescribe  for  diseases  of  the  patient. 
To  open  the  door  to  the  disclosure  of  secrets  revealed  on  the 
sick  bed,  or  when  consulting  a  physician,  would  destroy  con- 
fidence between  the  physician  and  the  patient,  and,  it  is  easy 
to  see,  might  tend  very  much  to  prevent  the  advantages  and 
benefits  which  flow  from  this  confidential  relationship.  The 
point  made  that  there  was  no  evidence  that  the  information 
asked  for  was  essential  to  enable  the  physician  to  prescribe  is 
not  well  taken,  as  it  must  be  assumed  from  the  relationship 
existing  that  the  information  would  not  have  been  imparted 
except  for  the  purpose  of  aiding  the  physician  in  prescribing 
for  the  patient.  Aside,  however,  from  this,  the  statute  in 
question,  being  remedial,  should  receive  a  liberal  interpretation, 
and  not  be  restricted  by  any  technical  rule.  When  it  speaks 
of  information  it  means  not  only  communications  received 
from  the  lips  of  the  patient  but  such  knowledge  as  may  be 
acquired  from  the  patient  himseK,  from  the  statement  of 
others  who  may  surround  him  at  the  time,  or  f n)m  observa- 
tion  of  his  appearance  and  symptoms.  Even  if  the  patient 
could  not  speak,  or  his  mental  powers  were  so  affected  that 
he  could  not  accurately  state  the  nature  of  his  disease,  the 
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afitnte  medical  observer  would  readily  comprehend  his  condi- 
tion. Information  thus  acquired  is  clearly  within  the  scope 
and  meaning  of  the  statute.  Kone  of  the  cases  cited  by 
the  appellanffe  counsel  are  in  conflict  with  the  interpre- 
tation given.  In  KendaU  v.  Gray  (2  Hilt.  300),  the 
judge,  in  his  remarks  as  to  the  general  rule  of  evidence 
on  the  subject,  gives  full  force  to  the  statute,  and  applies 
it  to  physicians  while  attending  patients  professionally. 
The  evidence  there  offered  also  was  not  from  the  physician, 
and  the  communication  does  not  appear  to  have  been  made 
the  basis  of  a  prescription,  and  it  was  held  to  be  competent. 
In  Hewit  v.  Prince  (21  Wend.,  T9),  it  was  held  that  a  physi- 
cian who  had  been  consulted  by  the  defendant  as  to  the  means 
of  procuring  an  abortion  was  not  privileged  from  testifying. 
This  is  not  a  case  in  point,  and  the  decision  was  placed  upon 
the  ground  that  it  was  doubtful  whether  the  communication 
to  the  physician  could  be  considered  as  made  while  consulting 
him  professionally,  and  that  the  information  given  was  not 
essential  to  enable  him  to  prescribe  for  the  patient.  Neither 
of  these  cases  sustain  the  doctrine  contended  for  by  the 
appdlant's  counsel. 

It  is  also  urged  that  as  to  Dr.  Carpenter  there  was  a  cove- 
nant that  he  was  competent  and  empowered  to  give  informa- 
tion as  to  the  state  of  health  of  the  insured,  and  as  to  other 
matters,  and  it  was  competent  for  the  insured  to  waive  the 
privilege,  and  he  did  so  waive  it  as  to  Carpenter.  He  was 
the  medical  referee  for  the  purpose  of  answering  inquiries  as 
to  the  condition  of  health  of  the  insured,  with  a  view  of 
enabling  the  defendant  to  determine  the  accuracy  of  his 
statements  in  the  applications.  The  offer  of  evidence  made 
in  connection  with  the  testimony  of  Dr.  Carpenter  was  gene- 
ral in  its  character,  embracing  all  the  physicians  who  had 
attended  and  prescribed  for  the  insured,  and  not  being 
restricted  to  proof  from  him  as  a  medical  examiner  the  ques^ 
tion  does  not  arise  whether  it  would  have  been  competent  if 
made  in  that  qualified  form. 

There  is  no  ground  for  claiming  that  the  right  of  objecting 
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to  the  discIoBnre  of  a  privileged  communication  is  strictly 
personal  to  the  party  making  it,  or  to  his  personal  representa- 
tives, and  that  it  cannot  be  available  to  a  third  party.  No 
valid  reason  is  shown  why  an  assignee  does  not  stand  in  the  same 
position  in  this  respect  as  the  original  party,  and  the  decease 
of  the  latter  cannot  affect  the  right  of  the  former  to  assert 
this  privilege.  The  authorities  cited  to  uphold  a  contrary 
doctrine  do  not  go  to  the  extent  claimed  with  the  single  excep- 
tion, perhaps,  of  AUen  v.  TJie  Pvhlic  Admmistrator  (1 
Brad.,  221),  where  the  question  presented  was  decided  as 
apparently  arising  during  the  progress  of  the  hearing.  It  is 
subsequently  reported  at  page  378  of  the  same  volume  where 
the  will  was  admitted  to  probate,  and  although  the  case  was 
heard  in  the  Court  of  Appeals,  it  does  not  appear  that  the 
point  first  decided  was  considered  or  determined.  How  far 
a  distinction  may  be  held  to  exist  where  the  question  arises 
upon  the  probate  of  a  wiU  and  a  case  where  an  assignee  has 
acquired  a  right,  it  is  not  necessary  to  determine  at  this  time, 
but  the  general  rule  is  well  settled  that  the  protection  which 
the  law  gives  to  communications  made  in  professional  confi- 
dence does  not  cease  upon  the  death  of  the  party.  The  seal 
which  the  law  fixes  upon  such  communications  remains  unless 
removed  by  the  party  himseU  or  by  his  legal  representative. 
(1  Greenl.  Ev.,  §  248.) 

It  is  also  urged  that  section  390  of  the  Code,  by  virtue  of 
which  a  party  to  an  action  may  examine  the  adverse  party  as 
a  witness  in  the  same  manner  as  other  witnesses  may  be 
examined,  abrogates  the  privilege ;  and  as  it  would  have  been 
competent,  if  the  applicant  had  been  living,  to  have  examined 
him  as  a  witness  no  privilege  can  be  interposed  by  reason  of 
his  death.  Some  cases  are  cited  to  sustain  this  position  which 
have  reference  to  the  relationship  between  attorneys  and  their 
clients  while  both  are  alive,  and  the  effect  of  the  section  cited 
upon  the  same.  It  is  not  necessary  to  determine  whether 
these  decisions  can  be  upheld  as  these  cases  present  somewhat 
of  a  different  question.  But  even  if  there  be  any  valid  ground 
for  holding  that  while  the  parties  are  alive  the  Code  sweeps 
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away  the  common  law  mle  established  in  the  interest  of  justice 
and  on  grounds  of  public  policy  that  commimications  made 
confidentially  between  an  attorney  and  his  client  are  privileged 
and  should  be  protected,  it  by  no  means  necessarily  follows 
that  the  positive  enactment  of  a  statute  which  established  the 
same  rule  which  previously  had  no  existence  in  reference  to 
the  relationship  existing  between  the  physician  and  his  patient 
is  to  be  regarded  as  nugatory.  The  section  of  the  Code  and 
the  statute  referred  to  are  in  entire  harmony,  and  as  a  repeal 
by  implication  is  not  to  be  encouraged  each  of  them  can  be 
enforced  without  any  inconsistency.  It  is  not  to  be  assxuned 
that  the  legislature  intended  to  repeal  a  law  which  was  enacted 
to  prevent  the  disclosure  of  information  acquired  by  medical 
men  in  a  professional  capacity  and  to  remove  what  was  pre- 
viously regarded  as  a  reproach  upon  the  administration  of 
justice  without  some  clear  and  emphatic  indication  to  that 
effect.  {People  v.  Si^eety  3  Park.  Cr.,  673  ;  3  E.  S.  [2d  ed.], 
737.)  This  is  wanting  and  we  think  that  the  statute  remains 
in  full  force  and  has  not  been  affected  by  the  provision  of  the 
Code  cited. 

There  was  no  error  in  the  refusal  of  the  judge  to  dismiss  the 
complaint  or  to  direct  a  verdict  in  favor  of  the  defendant. 
A  more  serious  question  arises  s&  to  the  refusal  of  the  judge 
to  allow  the  defendant  to  go  to  the  jury  as  requested  or  to 
present  any  questions  to  the  juiy.  On  eax;h  of  the  applications 
for  insurance,  the  applicant  was  asked  the  following  questions : 
"  How  long  since  you  were  attended  by  any  physician  ?  For 
what  diseases  ?  Give  name  and  residence  of  your  usual  medi- 
cal attendant?"  On  the  first  and  second  applications  he 
answered  "  Dr.  Carpenter  has  known  me  two  years."  Upon 
the  third  application  he  answered  "  have  none ;  only  consulted 
Dr.  0.  H.  Carpenter  now  and  then  for  slight  ailments  and 
taken  his  prescriptions  ;  C.  H.  Carpenter,  Geneva,  has  known 
me  three  years."  In  regard  to  the  answers  made  to  the  ques- 
tions put  upon  the  first  and  second  applications  it  is  quite 
obvious  that  the  answers  were  not  in  response  to  the  same,  but 
as  no  objection  was  taken  on  this  account,  and  no  further 
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answer  required  at  the  time,  it  is  fair  to  assume  that  it  was 
satisfactory  and  there  was  a  waiver  of  any  additional  answer. 
{Mtoh  V.  An.  P.  Life  ln%.  Co.,  59  N.  Y.,  578 ;  RwioU  v.  Am. 
L,  Ins.  Co.,  27  id.,  283.)  As  to  the  answers  made  to  the 
question  put  upon  the  third  application,  the  statement  made 
that  he  had  only  consulted  Dr.  Carpenter  was  perhaps  calcu- 
lated to  convey  the  impression  that  he  had  no  other  physician, 
and  it  is  by  no  means  entirely  clear  that  such  was  the  fact. 
It  is  proven  that  he  consulted  Dr.  Eastman  in  1863,  who 
made  prescriptions  for  him,  then  Dr.  Avery  also  prepared 
medicines  for  him  for  a  week  or  ten  days  after  he  left  Dr. 
Eastman  in  1864  or  1866,  and  also  treated  him  in  1868.  Dr. 
Carpenter  testifies  that  he  treated  him  in  1866  and  1870.  He 
cannot  state  as  to  1868,  although  he  had  previously  sworn  that  he 
had  given  him  prescriptions  during  that  year.  Dr.  Picot  testi- 
fies that  he  prescribed  for  the  insured  in  1868.  He  gave  him 
prescriptions  to  be  used  at  that  time,  but  did  not  attend  him 
in  any  sickness,  and  he  gave  him  prescriptions  once  in  a  while 
for  two  years  and  a-half  afterwards.  These  were  a  month  or 
two  apart  and  given  on  the  street.  It  is  apparent  that  the 
testimony  is  not  very  explicit  as  to  the  correctness  of  the 
answer,  and  as  the  evidence  stood  it  was  a  fair  question  for 
the  jury  to  determine,  whether  the  assured  could  be  charged 
with  an  omission  to  give  such  information  as  the  interrogatories 
were  intended  to  elicit,  as  constituted  a  fraudulent  suppression 
of  the  truth  and  vitiated  the  policy.  Under  the  circumstances 
the  defendant's  counsel  should  have  been  allowed  to  go  to  the 
jury  upon  the  requests  made  as  to  the  suppression  and  fraud 
upon  tiie  third  application  in  respect  to  the  employment  of  a 
physician. 

For  the  error  in  refusing  to  grant  this  request  of  the 
defendant's  counsel  the  judgment  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur ;  Chtieoh,  Ch.  J.,  in  result. 

FoLGEB  and  Rapallo,  JJ.,  not  sitting. 

Judgment  reversed. 
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Thb  Pboduob  Bank  of  thb  Omr  of  New  Yobk,  Appellant,  v. 

JosBPH  MoBTON  et  al.,  BespondentB. 

In  an  action  against  three  copartners  upon  a  partnership  obligation  the 
summons  was  served  upon  two,  and  judgment  was  i>erfected  by  default 
against  the  two  served.  An  execution  was  issued  against  the  joint 
property  of  all  the  defendants  and  returned  unsatisfied.  EM,  that 
plaintiff  had  sufficiently  exhausted  its  remedy  at  law  to  entitle  it  to 
proceed  in  equity  to  reach  joint  property.    (Code,  §  294.) 

Also,  hM,  that  an  order  amending  the  defect  in  the  entry  of  judgment 
nunc  pro  tunc,  made  after  the  commencement  of  the  equitable  action, 
was  valid  and  effectual. 

Under  the  act  of  1874  (chap.  600,  Laws  of  1874)  in  relation  to  assignments 
for  the  benefit  of  creditors,  an  omission  to  make  and  deliver  verified 
schedules  does  not  invalidate  the  assignment. 

A  judgment  in  an  action  to  set  aside  an  assignment  for  the  benefit  of  cred- 
itors, adjudging  the  assignment  to  be  null  and  void,  directing  the 
assignor  to  account  before  a  referee,  and  that  a  receiver  be  appointed  to 
take  charge  of  the  assigned  property,  to  pay  out  of  it  plaintiff's  judg- 
ment, and  to  hold  the  residue  subject  to  the  order  of  the  court,  is  a 
final  judgment,  reviewable  by  api>eal.  It  is  not  a  proper  case  for  a 
motion  for  a  new  trial  under  section  268  of  the  Code. 

Upon  appeal  from  an  order  granting  a  new  trial,  where  judgment  has  been 
rendered  for  a  specific  amount,  that  amount,  exclusive  of  interest  after 
its  rendition,  must  be  the  test  to  determine  whether  the  order  is  appeal- 
able under  the  act  of  1874  (chap.  822,  Laws  of  1874)  prohibiting  appeals 
where  the  amount  of  the  judgment  or  subject-matter  in  controversy 
does  not  exceed  (500. 

The  principles  decided  in  this  case  below  (8  J.  <&  8.,  828)  disapproved. 

(Ai^gued  September  22, 1876;  decided  November  14,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  4§i^^i^  a  motion  for  a  new 
trial,  made  under  section  268  of  the  Code.  (Beported  below, 
8  J.  &  S.,  328.) 

This  action  was  brought  to  set  aside  an  assignment  made  by 
the  defendants  Joseph  Morton,  Leon  Weil  and  Alphonse 
Weil,  composing  the  firm  of  Weil  Brothers  &  Co.,  to  defend- 
ant Austin  Baldwin,  for  the  benefit  of  creditors.  The  ground 
of  the  action  was  that  the  schedules  made  by  the  assignors 
were  not  properly  verified. 
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It  appeared  that  in  June,  1874,  plaintiff  commenced  an 
action  against  said  copartners  upon  a  partnership  obligation. 
The  sunmions  was  served  upon  Morton  and  Alphonse  Weil, 
and  judgment  was  entered  by  default  and  docketed  only 
against  the  two  served.  Execution  was  issued,  however, 
against  the  joint  property  of  defendants,  which  was  returned 
unsatisfied.  After  the  trial  of  the  present  action,  the  court, 
on  motion,  amended  the  judgment  nimc  jpro  twnc  by  making 
it  in  form  against  all  the  defendants,  and  the  case  was  there- 
upon reopened  and  the  amended  judgment  put  in  evidence. 
The  conrt  rendered  judgment  adjudging  the  assignment  null 
and  void,  directing  the  assignee  to  account  before  a  referee 
named  and  appointed  for  that  purpose,  the  referee  to  report, 
and  within  ten  days  after  confirmation  of  his  report  the 
assignee  to  pay  over  the  moneys  and  property  to  a  receiver 
appointed  to  take  charge  of  the  same,  the  receiver  to  pay  out 
of  the  proceeds  to  the  plaintiff  $458.50,  the  amount  of  his 
judgment  with  interest  thereon,  and  to  hold  the  residue,  if 
any,  subject  to  the  order  of  the  court. 

D.  Jvdaan  Newlomd  for  the  appellant.  This  was  not  a 
case  for  a  motion  for  a  new  trial  under  section  268  of  the 
Code,  and  defendants  are  not  entitled  to  the  benefit  of 
the  provisions  of  that  section.  {Roberta  v.  Proasery  53  N.  T., 
261;  NorrU  v.  Morcmgej  38  id.,  172;  Chray  v.  Cook^  24 
How.,  432  ;  Wait's  Pr.,  §  8,  pp.  653,  654 ;  Sworihaut  v.  Our- 
tisy  4  N.  T.,  417.)  Plaintiff  exhausted  its  remedy  at  law 
against  defendants  before  commencing  this  action.  (2  Abb. 
Dig.  [new  ed.],  485,  §  179;  Laws  1863,  chap.  392,  amending 
§  294  of  Code;  Billhofer  v.  Ileniach,  15  Abb.  Pr.,  143; 
Stcmruyrd  v.  Mattice^  7  How.,  4 ;  Foster  v.  Woody  1  Abb. 
[N.  S.],  150 ;  OaJdey  v.  AspinwdUy  4  K  T.,  518 ;  Seare  v. 
Bv/mhanhy  17  id.,  448  ;  Neele  v.  BerryhiUy  4  How  Pr.,  16 ; 
N.  Y.  Ice  Co.  V.  N.  Y,  Ins,  Co.  of  Oswego^  23  N.  T.,  357; 
Thompson  v.  Kesaely  30  id.,  383 ;  FawceU  v.  Vary^  59  id., 
597,  599 ;  Appleby  v.  Barry,  2  Eob.,  689 ;  Stimson  v.  Hug- 
ginsy  9  How.,  86 ;  Fawcett  v.  Vary,  59  N.  T.,  597 ;  Hogtm 
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V.  Hixjft^  37  id.,  300 ;  Fry  v.  BermeUy  9  Abb.,  46 ;  Prest.  Bk. 
of  NewTmrg  v.  Seymowr,  14  J.  K,,  219.)  The  assignment  was 
absolutely  void  (Chap.  348,  §  2,  subd.  7 ;  JvUcm  v.  Bathr 
hone,  89  N.  T.,  869,  873,  375 ;  Werner  v.  Oer.  Svgs.  BL^  2 
Daly,  406 ;  Baeh  v.  Van  Kleecky  7  J.  R,  477 ;  Ooodrioh  v. 
jD^nww,  6  Hill,  438 ;  De  Oamp  v.  MwshaU,  2  Abb.  [N.  S.], 
874.) 

J,  F.  Mo%her  for  the  respondents.  The  subject-matter  in 
oontroversy  being  under  $500,  the  appeal  should  be  dis- 
missed. (Laws  1874,  chap.  322,  p.  378 ;  WdOcer  v.  JJ.  S.y  4 
WaL,  163 ;  Sea/mr  v.  Bigdow^  5  id.,  208 ;  Smeta  v.  WiUiama^ 
4  Paige,  364 ;  UddU  v  S.  S.  Ohio,  17  How.  [U.  S.],  17 ;  01/riey 
V.  S,  S.  Fallon,  id.  19 ;  Yredenbwrgh  v.  Johnson,  Hopk.,  112 ; 
Moore  v.  Lytde,  4  J.  Ch.,  183 ;  Anon,,  Moseley,  47.)  In 
order  to  maintain  this  action  plaintiff  must  have  established 
its  claim  against  all  three  of  the  copartners  by  a  judgment 
agamst  them  at  law.  (2  B.  S.,  174,  §  38 ;  Laws  1863,  chap. 
392,  pp.  657,  661 ;  Hodden  v.  Spader,  20  J.  E.,  654  ;  Reuk- 
hens  V.  Joel,  13  N.  Y.,  488  ;  Code,  §  136,  subd.  1 ;  Narthem 
Bk,  V.  Wright,  5  Bobt.,  604 ;  Lahey  v.  Kvngon,  13  Abb.  Pr., 
192 ;  Stcmnard  v.  Mattice,  7  How.  Pr.,  4 ;  Pardee  v.  Baynes, 
10  Wend.,  680 ;  JVelson  v.  Boehoiok,  5  HiU,  37,  41 ;  B.  and 
D.  Bk,  V.  WiMe,  1  Edw.  Ch.,  645.)  It  must  also  have 
exhausted  its  remedy  at  law  against  the  joint  property  of  the 
three  copartners  before  this  could  be  maintained.  (2  B.  8., 
174,  §  38 ;  Laws  of  1863,  chap.  392,  pp.  667,  661 ;  Bea/rdaley 
Scythe  Co,  v.  Foster,  36  N.  Y.,  561 ;  Dunlei>y  v.  TaUmadge, 
32  id.,  457 ;  Child  v.  Brace,  4  Paige,  309 ;  Fa/mham  v. 
HUdreih,  32  Barb.,  277.)  A  motion  for  a  new  trial  was 
proper,  and  the  only  way  to  obtain  a  review  by  the  General 
Term  at  the  stage  of  the  case  when  it  was  made.  (Code,  § 
268,  as  amended  in  1867;  Chv/rch  v.  Kidd,  3  Hun,  254; 
Douglass  v.  Douglass,  5  id.,  140 ;  Mvmdorff  v.  Mwndorff,  1 
id.,  41 ;  Stanton  v.  Miller,  66  Barb.,  58 ;  Lawrence  v.  F.  L, 
amd  T.  Co,,  15  How.,  57 ;  CaMn  v.  Orissler,  57  N.  Y.,  363, 
870;  SwaHwout  v.  Curtis,  4  id.  416;  Wood  v.  Hunt,  88 
Stc?kel»— Vol.  XXII.         26 
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Barb.,  302,  311;  Ghittmden  v.  Miss.  Soo.y  8  How.,  327; 
Tompkins  v.  Hyaity  19  N.  Y.,  534.) 

Rapallo,  J.  We  are  of  opinion  that  the  plaintiff  had, 
before  the  commencement  of  this  action,  exhausted  its  remedy 
at  law  against  the  judgment  debtors  so  as  to  entitle  it  to  pro- 
ceed in  equity  to  reach  joint  property.  (Code  §  294.)  An 
execution  had  in  fact  been  issued  against  the  joint  property 
of  all  the  debtors,  and  returned  unsatisfied.  Under  that  exe- 
cution such  property  might  have  been  taken  had  any  been 
found.  Although  the  judgment  upon  which  the  execution 
was  issued  was  not  in  form  entered  against  all  the  joint  debt- 
ors, yet  it  appeared  on  the  face  of  the  judgment  roll  that  it 
was  founded  upon  a  joint  obligation,  and  should  have  been 
entered  in  form  against  all  the  debtors,  they  all  being  parties 
defendant. 

This  execution  was  effectual  until  set  aside,  and  had  an 
application  been  made  to  the  court  to  set  it  aside,  it  would 
have  been  perfectly  competent  to  have  directed  an  amendment 
of  the  judgment  and  docket,  and  allowed  the  execution  to 
stand.  The  defect  was  one  of  form  merely ;  all  the  require- 
ments of  the  statute  had  been  substantially  complied  with, 
the  plaintiff  was  entitled  to  a  judgment  against  all  the  defend- 
ants, and  this  appeared  upon  the  face  of  the  record,  no 
extrinsic  proof  being  required.  The  order  amending  the 
defect  in  the  entry  of  the  judgment  nunc  pro  tunc  was,  we 
think,  valid  and  effectual,  {ffart  v.  HeynoldSy  3  Oow.  42, 
note ;  Chicheder  v.  Candcy  3  Oow.,  39 ;  Mackay  v.  Rhine- 
IcmdeTy  1  Johns.  Oas.  410 ;  Hogcm  v.  Boyty  37  N.  T.,  300 ; 
Fcmoett  v.  Fflw^,  69  N.  Y.  597,  and  cafies  cited ;  Code  §§  173, 
174 ;  Close  v.  OeUevpeyy  3  J.  R.,  526 ;  Bradford  v.  Beady 
2  Sandf.  Ch.  163.) 

But  although  the  plaintiff  had  a  standing  as  an  execution 
creditor  sufficient  to  entitle  it  to  assail  the  assignment,  it  has 
not,  in  my  judgment,  shown  sufficient  cause  for  setting  the 
assignment  aside.  The  only  points  urged  against  it  were  that 
the  affidavit  to  the  schedules  or  inventory  was  made  before  a 


1876.]  Pboducb  Bajtk  V,  MoBTOK  et  al.  203 

Opinion  of  the  Court,  per  Rapallo,  J. 

person  not  legally  qualified  to  administer  the  oath,  and  that 
the  schedules  and  bond  were  not  filed  in  the  proper  office. 

In  the  case  of  Jvlicmd  v.  Rathbone  (39  N.  Y.,  369)  it  was 
held  that  the  maTring  and  delivery  of  the  verified  schedules 
required  by  section  2  of  the  act  of  1860  (chap.  348),  was 
essential  to  the  validity  of  the  assignment.  But  since  that 
decision  the  legislature  passed  the  act  of  1874  (chap.  600,  p. 
824),  which  provides  that  the  omission  to  make  or  deliver  the 
schedule  shaU  not  invalidate  the  assignment.  We  think  that 
it  was  the  intent  of  this  act  to  abrogate  the  rule  laid  down  in 
JvUomd  V.  Raithbone^  and  that  the  provision  allowing  the 
assignee  within  six  months  to  file  schedules,  was  not  intended 
as  a  condition,  the  breach  of  which  should  invalidate  the 
assignment.  It  can  hardly  be  supposed  that  it  was  the  inten- 
tion of  the  legislature  to  leave  it  uncertain  during  the  six 
months  allowed  for  filing  the  schedules,  whether  the  title 
to  the  property  was  in  the  assignee,  or  to  deprive  him  during 
that  interval  of  the  power  of  making  any  valid  disposition  of  it* 

There  was  no  proof  that  the  bond  was  not  filed  in  the  office 
of  the  county  derk,  nor  was  there  any  aUegation  in  the  com- 
plaint of  any  omission  in  respect  to  the  assignee's  bond.  The 
complaint  rests  wholly  on  the  omission  to  deliver  verified 
schedules. 

We  therefore  agree,  upon  the  merits,  with  the  condusion 
arrived  at  by  the  court  at  General  Term.  But  the  point  is 
made  that  the  case  was  not  properly  before  the  General  Term, 
and  that  it  was  not  a  proper  case  for  a  motion  for  a  new  trial 
under  section  268  of  the  Oode.  We  are  inclined  to  the 
opinion  that  this  point  is  well  taken,  and  that  the  judgment 
was  final  and  reviewable  by  appeal.  There  was  nothing  left 
to  be  judicially  determined.  The  amount  of  the  plaintiff 's 
claim  was  ascertained,  judgment  was  rendered  that  the  assign- 
ment be  set  aside,  that  the  assignee  deliver  over  the  assigned 
property  to  a  receiver,  and  that  the  plaintiff  be  paid  out  of 
the  proceeds  the  amount  of  his  claim,  and  costs.  This  was  a 
final  disposition  of  [the  whole  controversy,  and  no  further 
judgment  was  to  be  rendered.     The  machinery  of  a  reference 
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and  reoeivership  was  for  the  sole  purpose  of  carrying  the 
judgment  into  execution,  and  not  the  foundation  of  any 
further  judicial  action  in  the  case. 

But  the  respondent  claims  that  the  case  is  not  appealable  to 
this  court,  the  amount  in  controversey  being  less  than  $500. 
(Laws  of  1874,  p.  378.)  The  judgment  was  entered  July 
21,  1875,  and  the  sum  directed  to  be  paid  to  the  plaintiff  for 
principal  and  interest  amounted  to  only  $491.20.  That 
judgment  is  all  that  the  appellant  has  at  stake.  A  new  trial 
has  been  ordered,  and  the  object  of  this  appeal  is,  by  the 
reversal  of  that  order,  to  restore  the  judgment.  We  think 
in  such  a  case  the  amount  of  the  judgment,  when  entered, 
must  govern  the  question  of  appealabflity,  and  that  interest 
accruing  after  its  rendition  cannot  be  added  for  the  purpose 
of  bringing  it  up  to  the  requisite  amount.  According  to  our 
construction  of  the  act  of  1874,  it  prohibits  an  appeal  from 
an  order  granting  a  new  trial,  where  the  amount  of  the  judg- 
ment or  subject-matter  in  controversy  does  not  exceed  $500. 
In  appeals  from  orders  granting  or  refusing  a  new  trial,  wh^re 
judgment  has  been  rendered  for  a  specific  amount,  that  must 
be  the  test.  Where  there  is  no  judgment,  or  it  is  not  for  a 
specific  sum,  the  value  of  the  subject-matter  in  controversy 
must  be  ascertained. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur ;  Milleb,  J.,  in  result. 

Appeal  dismissed. 


\~^ribi  Lawebnce  Byrnes,  Respondent,  v.  The  Orrv  of  Oohoes, 


Appellant. 

Where  exceptions  have  been  taken  upon  a  trial  it  is,  in  general,  erroneous 
to  direct  a  verdict  subject  to  the  opinion  of  the  court  at  General  Term; 
but  if  the  parties  consent  to  such  a  disposition  of  the  case,  this  is  an 
abandonment  or  waiver  of  the  exceptions,  and  they  will  be  disregarded. 

Defendant  made,  in  one  of  its  streets  upon  which  was  situated  a  lot 
belonging  to  plaintiff,  a  gutter  and  curb,  which  ended  opposite  plain- 
tiff's lot,  and  which  conducted  the  water  of  the  ward  down  that  street; 
the  water  having  no  outlet,  flowed  upon  plaintiff's  lot,  flooding  his  house. 
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etc.  Before  this  gutter  was  made  there  was  a  natural  course  which  took 
off  the  water  another  way.  A  drain  could  have  been  made  to  carry  it 
off.  In  an  action  to  recover  the  damages,  held,  that  the  facts  estab- 
lished a  cause  of  action. 
The  rule  that  a  municipal  corporation  is  not  liable  for  an  omission  to 
supply  drainage  or  sewerage  does  not  apply  where  the  necessity  for  the 
drainage  is  caused  by  the  act  of  the  corporation  itself. 

(Argued  September  22,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Snpreme  Court  in  the  third  judicial  department  in  favor  of 
plaintiff,  entered  upon  an  order  directing  judgment  upon  a 
verdict,     (Eeported  below,  5  Hun,  602.) 

This  action  was  brought  to  recover  damages  for  the  flooding 
of  plaintiff's  house  and  premises,  alleged  to  have  been  occa- 
sioned by  the  neglect  of  defendant  to  provide  a  sewer  or 
outlet  to  carry  off  the  water  from  the  street  gutter  in  front  of 
plaintifPs  premises. 

Yarions  exceptions  were  taken  by  defendant  upon  the  trial, 
but  at  the  conclusion  thereof  the  counsel  for  the  respective 
parties  agreed  as  to  the  amount  of  damages,  and  consented 
that  a  verdict  might  be  directed  for  plaintifE  for  the  amount 
80  agreed  upon,  subject  to  the  opinion  of  the  court  at  Special 
Term.     A  verdict  was  directed  and  rendered  accordingly. 

The  facts  appearing  upon  the  trial  are  stated  in  the  opinion. 

Scmbv^  Hwnd  for  the  appellant.  The  judge  had  no  power 
to  order  a  verdict  subject  to  the  opinion  of  the  court,  excep- 
tions having  been  taken  to  the  admission  or  exclusion  of 
evidence.  {BM  v.  SMhley^  33  Barb.,  610,  614 ;  Pwrchase  v. 
MaUuon,  25  K  Y.,  211 ;  Saoketi  v.  Spefnc&r,  29  Barb.,  180; 
Briggs  v.  Merrill^  58  id.,  389;  Chambera  v.  Ghcmston^  7 
Bosw.y  414 ;  Ba/ng  v.  PaJ/mer,  16  How.,  542 ;  Ha/oemeyer  v. 
Owrwmighcmh,  8  Abb.,  1.)  It  was  error  to  aUow  plaintiff  to 
show  what  was  done  after  the  injury  to  prevent  the  overflow. 
{D<yag(m  v.  Champ,  Co.^  56  N.  T,,  8.)  Defendant  was  not 
obliged  to  provide  sewerage.  {Kamcmcmgh  v.  City  of  BJdA/n.j 
38  Barb.,  232;  Cole  v.  Truateea  of  Medma,  27  id.,  218; 
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Bines  V.  Oity  qf  Lochpori^  50  N.  Y.,  236 ;  MiUs  v.  CHy  of 
BTdyn.^  32  id.,  489 ;  WUaon  v.  MayoTj  eto.y  1  Den.,  695.) 

OUn  A.  Martin  for  the  respondent.  Defendant  was  liable 
for  the  injuries  complained  of.  {JRoch.  W.  L.  Co,  v.  Ci(/y  of 
Roch.^  3  N.  T.,  468 ;  Del/monico  v.  Mayor^  eto.y  1  8andf ., 
222-226  ;  McCaHy  v.  C^  of  Syracuse,  46  N.  T.,  194 ;  Conr 
rad  V.  Trustees  of  Ithaca,  16  id.,  158 ;  Lacowr  v.  Mayor, 
etc.,  3  Duer,  406 ;  Bailey  v.  Mayor,  etc.,  2  Den.,  443 ;  Barton 
V.  City  qf  Syracuse,  86  N.  T.,  64 ;  Bines  v.  City  qf  Lochport, 
50  id.,  286 ;  Donohue  v.  Mayor,  etc.,  8  Daly,  65-68 ;  Whart 
on  Neg.,  264 ;  Dillon  on  Mnn.  Corps.,  §§  Y74-778 ;  Nemns 
V.  Peoria,  41  HI.,  508 ;  Phimsy  v.  C%y  CowncU  of  Augusta, 
47  Ga.,  260-268 ;  St.  Peter  v.  Benison,  58  N.  T.,  416 ;  Bradt 
V.  (7%  (jf  Albany,  5  Hnn,  592 ;  O'Brien  v.  /».  P(w^,  18 
Minn.,  176 ;  Columbus  v.  TTooZenr  Co.,  38  Ind.,  485  ;  City  qf 
Dixon  V.  Baker,  16  Am.  R.,  591 ;  City  of  Aurora  v.  ^e^ 
57  111.,  29 ;  PMgr&w  v.  YU  of  BoansvUle,  26  Wis.,  228 ;  8 
Am.  R.,  50;  1  Den.,  595 ;  Wood  on  JNuis.,  §  744.) 

Rapallo,  J.  The  facts  were  not  in  dispute  on  the  trial  of 
this  action,  and  it  was  a  proper  ease  in  which  to  direct  a  ver- 
dict subject  to  the  opinion  of  the  court,  but  for  the  exceptions 
taken  during  the  course  of  the  trial.  Where  a  verdict  is  taken 
subject  to  the  opinion  of  the  court,  the  question  to  be  decided 
at  General  Term  is,  which  party  is  entitled  to  final  judgment 
on  the  facts  proved  at  the  trial ;  whereas,  upon  exceptions,  the 
question  ordinarily  is  whether  or  not  a  new  trial  shall  be 
granted.  It  is  manifest  that  the  two  proceedings  are  incon- 
sistent, and  that  where  exceptions  have  been  taken  it  is  in 
general  erroneous  to  direct  a  verdict  subject  to  the  opinion  of 
tiie  court.  Such  a  course  would  deprive  the  excepting  party 
of  the  benefit  of  his  exceptions. 

But  it  appears,  in  this  case,  that  at  the  close  of  the  trial  it 
was  conceded  by  both  parties  that  there  was  no  dispute  about 
the  facts,  the  amount  of  damages  was  agreed  upon,  aipd  both 
parties  expressly  consented  that  a  verdict  be  directed  for  the 
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plaintifi  subject  to  the  opinion  of  the  court  at  General  Term. 
This  consent  necessarily  involved  an  abandonment  or  waiver 
of  the  exceptions  which  had  previously  been  taken  during  the 
trial  and  amounted,  in  substance,  to  an  agreement  to  submit 
to  the  court  at  General  Term  the  question  which  party  should 
have  judgment  on  the  undisputed  facts  established  by  the 
evidence.  The  exceptions  must  therefore  be  disregarded  on 
this  appeal. 

The  facts  established  at  the  trial,  as  stated  by  the  court  at 
General  Term  and  assumed  on  the  argument  here,  were  that 
the  defendant  made  a  gutter  and  curb  in  Main  street  (on 
which  street  the  plaintiffs  lot  was  situated)  and  conducted 
the  water  of  the  fourth  ward  of  the  city  of  Oohoes  down  that 
street ;  that  the  curb  and  gutter  ended  opposite  plaintiff's  lot; 
that  before  the  curbing  was  made  there  was  a  natural  course 
which  took  off  the  water  another  way ;  that  the  curbing 
brought  it  to  the  plaintiff's  lot ;  that  the  gutter  was  not  com- 
plete in  front  of  plaintiff's  place ;  that  the  water  came  down 
Main  street  and  down  the  gutter  and  had  no  outlet  and  flooded 
plaintiff's  house  and  did  the  damage  complained  of ;  that  the 
water  flowed  direct  from  the  gutter  on  the  premises ;  that  a 
drain  could  have  been  built  so  as  to  carry  off  the  water,  and 
that  a  well-hole  was  afterwards  fixed  so  as  to  carry  off  the 
water. 

We  are  of  opinion  that  on  this  state  of  facts  the  plaintiff 
was  entitled  to  recover.  Diverting  the  water  from  its  natural 
course  so  as  to  throw  it  upon  the  plaintiff's  premises,  without 
providing  any  outlet,  and  thus  injuring  his  building,  was  a 
wrong  for  which  he  was  entitled  to  redress.  The  cases  cited 
on  the  part  of  the  appellant  to  the  effect  that  a  municipal 
corporation  is  not  liable  for  an  omission  to  supply  drainage  or 
sewerage,  do  not  apply  to  a  case  where  the  necessity  for  the 
drainage  or  outlet  is  caused  by  the  act  of  the  corporation 
itself.. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Isaac  M.  Sloman,  Appellant,  v.  The  Great  Western  Rail- 
way Company,  Respondent. 

Where  a  railroad  company  receives  the  trunks  of  a  passenger  with  notice 
that  they  contain  property  other  than  the  passenger's  baggage,  and 
charges  and  receives  an  extra  compensation  for  their  transportation,  an 
agreement  to  carry  the  property  as  freight  may  be  inferred  therefrom, 
and  proof  of  these  facts  will  sustain  a  recovery  for  loss  of  the  property. 

Where  in  such  case  the  property  is  not  that  of  the  passenger,  but  is  in  his 
hands  as  agent  of  the  owner,  and  he  makes  the  contract  and  pays  the 
compensation  for  its  carriage  for  account  of  and  in  the  conduct  of  the 
business  of  his  principal,  an  action  is  properly  brought  in  the  name  of 
the  latter  to  recover  for  the  loss. 

Plaintiff's  son,  a  lad  eighteen  years  of  age,  was  employed  by  him  as  travel- 
ing agent  to  sell  goods  by  sample.  He  had  two  large  trunks  containing 
the  samples,  different  from  ordinary  traveling  trunks,  and  had  a  valise  for 
his  personal  baggage.  He  delivered  the  trunks  to  a  baggagemaster  at  a 
railroad  depot,  and  when  asked  where  he  wanted  them  checked  to, 
replied  that  he  did  not  then  know,  as  he  had  sent  a  despatch  to  a  cus- 
tomer at  F.  to  know  if  he  wanted  any  goods;  if  not  he  wanted  them  t« 
go  to  R,  where  he  expected  to  meet  some  customers.  Soon  after  he 
had  them  checked  to  R,  paying  two  dollars  and  receiving  a  receipt 
ticket  for  them,  headed  "  receipt  ticket  for  extra  baggage,"  etc.  They 
were  not  weighed,  and  no  evidence  was  given  as  to  any  regulation  of 
the  company  in  reference  to  charging  extra  compensation  for  pas- 
sengers' baggage.  HMf  that  the  evidence  justified  the  submission  to  the 
Jury  of  the  question  of  notice  as  to  the  contents  of  the  trunks. 

Sloman  v.  OrecU  Western  BaUway  Company  (6  Hun,  546)  reversed. 

(Argued  September  26,  1876;  decided  November  14, 1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  reversing  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  and  granting  a 
new  trial.    (Keported  below,  6  Hun,  546.) 

This  action  was  brought  to  recover  damages  for  injury  to 
the  contents  of  certain  trunks  belonging  to  plaintiff. 

PlaintifiPs  proof  on  the  trial  was  in  substance  as  follows : 

The  plaintiff  was  a  wholesale  clothing  merchant  in  Eoches- 
ter.  His  son  Marcus  was  traveling  for  him  as  agent,  and 
selling  his  goods.     On  the  18th  of  August,  1873,  he  was  at 
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Flint,  Michigan.  He  had  with  him  two  large  trunks,  thirty- 
six  inches  in  length,  twenty-seven  inches  in  depth,  and  twenty- 
four  inches  in  width,  one  covered  with  oil  cloth,  the  other 
of  wood,  weighing  about  300  pounds  apiece  when  full,  filled 
with  samples  of  clothing.  The  trunks,  with  their  contents, 
belonged  to  plaintiff.  They  were  only  used  to  transport  goods, 
and  contained  no  personal  baggage.  On  the  afternoon  of  that 
day  Marcus  left  Flint  to  return  to  Rochester.  About  fifteen 
minutes  before  the  train  left,  he  presented  himself  with  his 
trunks  to  the  baggagemaster,  who  asked  where  he  wanted  his 
trunks  checked  to.  He  replied  that  he  did  not  know  at  that 
time,  as  he  had  sent  a  dispatch  to  a  customer  at  Fentonville,  to 
know  if  he  wanted  any  goods,  and  if  he  did  not  he  would  go 
to  Rochester,  as  he  expected  to  meet  some  customers  on  the 
train.  Just  before  the  train  started  he  procured  his  trunks  to 
be  checked  to  Rochester,  and  took  a  receipt  for  the  same  as 
extra  baggage,  in  the  following  words  and  form,  paying  two 
dollars  charges : 

"  No.  20.  Flint  and  Pere  Marquette  Railway. 

•  RECEIPT  TICKET 

Foe  Extba  Baoqage  and  Doos. 

17  Station,. . . .' 1&-8, 1873. 

Name,  Pass to  Rochester. 

Particulars,  2  Trunks  lbs.  Amount,  $100. 

Received.  B.  WILLIAMS, 

Agent  wnd  Bdggagemaster,^^ 

The  son  and  the  baggage  started  on  their  eastward  journey, 
in  which  they  entered  upon  the  defendant's  road  at  Detroit, 
or  Windsor.  On  reaching  the  Welland  canal,  in  consequence 
of  the  draw  in  the  bridge  across  it  having  been  left  open,  the 
engine  and  baggage  car  of  the  train  containing  the  trunks 
were  precipitated  into  the  canal,  and  the  goods  were  damaged. 

The  defendant's  counsel,  after  the  plaintiff's  case  was  closed, 
and  also,  after  all  the  proofs  were  closed,  moved  for  a  nonsuit 
upon  the  following  grounds  :  First,  that  there  was  no  con- 
SicKBLs.— Vol.  XXIL      27 
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tract  between  the  plaintiff  and  the  defendant.  Second,  that 
the  goods  were  not  the  goods  of  a  passenger.  Third,  that  the 
goods  were  not  ordinary  baggage.  Fourth,  that  there  was  no 
evidence  to  submit  to  the  jury  upon  the  question  whether  the 
defendant's  agent  was  notified  that  the  baggage  was  other 
than  ordinary  baggage.  The  motion  was  denied,  and  the 
defendant's  counsel  excepted. 

The  following  questions  were  submitted  to  the  jury  speci- 
fically, defendant's  counsel  objecting  and  excepting : 

^^  First.  Did  the  baggagemaster  at  Flint  at  the  time  of  the 
rece]>tion  of  the  property  in  question,  have  notice  that  the 
trunks  delivered  to  him  by  Marcus  I.  Sloman  contained  other 
than  his  ordinary  personal  baggage ) " 

"  Second.  Were  these  trunks  precipitated  into  the  Welland 
canal  by  the  gross  negligence  of  the  defendant's  agents  or 
servants  ? " 

Both  were  answered  by  the  jury  in  the  affirmative,  and  a 
general  verdict  rendered  for  the  plaintiff.  Further  facts 
appear  in  the  opinion. 

W.  F.  Cog8wdl  ioT  the  appellant.  The  agtion  was  properly 
brought  in  plaintiff's  name.  (Story  on  Ag.,  §§  418,  420, 
421 ;  Orcmt  v.  I^ewton,  1  E.  D.  S.,  97 ;  Filer  v.  N.  T.  C. 
R.  R.  Co,,  49  N.  Y.,  55 ;  Hawhma  v.  HoffrMm,  6  Hill,  586.) 
Defendant  is  liable  by  reason  of  its  special  agreement  to  carry 
the  property  evidenced  by  the  receipt.  {Stonema/n  v.  E. 
R,  Co.,  52  N.  Y.,  429 ;  Hem.  R.  Co.  v.  jShnith,  12  Wal.,  262 ; 
BuOer  v.  H.  R.  R,  R.  Co.,  3  E.  D.  S.,  571 ;  Winier  v. 
Pac.  R.  R.  Co.,  41  Me.,  503.)  Plaintiff  can  recover  if  the 
baggagemaster  at  Flint  when  he  received  the  trunks,  and 
charged  extra  for  them,  had  notice  that  they  were  not  the  per- 
sonal baggage  of  the  passenger.  {Glasoo  v.  iT.  Y.  C  R.  R. 
Co.,  86  Barb.,  12 ;  Hwrmihal  R.  R.  Co.  v.  Swift,  12  WalL, 
262,  272,  274 ;  Stoneman  v.  The  Erie  RaihjDay  Co.,  52  N. 
Y.,  429 ;  BuOer  v.  H.  R.  R.  R.  Co.,  3  E.  D.  Smith,  571.) 

E.  C.  8pragv>e  for  the  respondent.  There  was  no  con 
tract  or  any  other  relation  between  plaintiff  and  defendant 
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upon  which  the  latter  was  liable.  {Beecher  v.  O,  E,  B.  Co.^ 
52  B.,  241 ;  Weed  v.  Sa/r.  B.  Co.,  19  Wend.,  534 ;  Bichardr 
son  V.  iT.  Y.  C.  B.  Co.,  98  Mass.,  85.)  PlaintiflE  cannot 
recover  becanfle  the  goods  were  not  the  property  of  the  pas- 
genger.  {Bichards  v.  WestooU,  2  Bos.,  589 ;  7  Bos.,  6  ;  Deoo- 
ter  V  Syracuse  B.  Co.,  42  N.  Y.,  326 ;  Biclui/rdson  v.  N.  Y. 
C.  B.  Co.,  98  Mass.,  85 ;  jEiUon  v.  D.  Z.  amd  W.  B.  Co.,  57 
N.  T.,  382.)  Defendant  was  not  bonnd  by  the  act  of  the 
baggagemaster,  even  if  he  had  notice  that  the  tranks  con- 
tained merchandise,  and  agreed  to  transport  them  as  he  had 
no  power  to  contract  to  transport  freight.  {Ea4xyn  v.  D.  Z. 
and  W.  B.  Co.,  57  K  Y.,  382 ;  MoMaon  v.  N.  Y  O.  B.  Co., 
id.,  552.)  There  was  no  notice  to  defendant  that  the  trunks 
were  not  ordinary  baggage.  {CvncmnaH  and  Co.  B.  Co.  v. 
Marcus,  88  111.,  219;  Hwuohms  v.  Hcfffrum,  6  Hill,  586; 
Bel.  B.  Co.  V.  Keys,  9  BL  of  L.  cases,  556 ;  Pa/rdee  v.  Drew, 
26  Wend.,  459,  462 ;  Dext^  v?  Syraoase  B.  Co.,  42  K  Y., 
326.)  The  question  of  the  character  of  the  negligence  was 
one  of  law.  {Nicholson  v.  Erie  B.  Co.,  41  N.  Y.,  525; 
Frmch  V.  B.,  N.  Y  and  K  Co.,  4  Keyes,  108 ;  WeUs  v.  N. 
Y  C.  B.  B.  Co.,  24l  N.  Y.,  181 ;  N.  Y  C.  B.  B.  Co.  v. 
Lochwood,  17  Wall.,  357 ;  Whart.  on  Neg.,  §  49.) 

Bapallo,  J.  The  judge  submitted  to  the  jury  the  question 
whether  the  baggagemaster  at  Flint,  at  the  time  of  the  recep- 
tion of  the  property  in  question,  had  notice  that  the  trunks 
delivered  to  him  by  Marcus  J.  Sloman  contained  other  than 
his  ordinary  personal  baggage.  To  this  question  the  jury 
rendered  an  affirmative  answer. 

The  fact  thus  found  by  the  jury  seems  to  us  decisive  of  the 
case,  provided  the  finding  can  be  sustained.  It  is  in  evidence 
that  the  baggagemaster  of  the  defendant  charged  and  received 
for  the  transportation  of  the  two  trunks  the  sum  of  two  dol- 
lars, in  addition  to  the  fare  of  Sloman  for  his  passage.  If  the 
trunks  and  this  compensation  were  received  with  notice  that 
the  trunks  contained  property  other  than  the  baggage  of  the 
passenger,  then  there  is  evidence  of  an  agreement  aside  from 
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the  contract  to  transport  the  passenger,  and  for  a  separate 
consideration,  to  carry  snch  property  as  freight,  and  this  will 
sustain  the  recovery.  {Stoneman  v.  Mn>e  H.  Co.^  52  N.  Y., 
429 ;  Bannihal  H.  Co,  v.  Swift,  12  Wall.,  262,  274 ;  BuOer 
V.  ST.  B.  R.  Co,,  3  E.  D.  Smith,  671 ;  Wmter  v.  Poo.  R.  R. 
Co,,  41  Mo.,  503.) 

If  this  finding  is  sustained,  it  disposes  of  the  objection  that 
the  action  is  improperly  brought  in  the  name  of  the  present 
plaintiff,  and  also  renders  the  questions  raised  on  the  subject 
of  negligence  immaterial.  The  plaintiff  was  the  sole  owner 
of  the  trunks  and  their  contents,  which  consisted  wholly  of 
merchandise.  The  passenger  was  his  agent,  and  made  the 
contract  and  paid  the  compensation  for  the  carriage  of  the 
goods  in  the  conduct  of  the  plaintiff's  business,  and  for  his 
account.  It  is  conceded  by  the  appellant's  counsel,  in  his 
brief,  and  is  a  proposition  which  cannot  be  disputed,  that  if 
the  agent  of  the  plaintiff  ha(f  not  been  a  passenger,  and  had 
made  a  contract  for  the  carriage  of  the  trunks,  as  freight,  the 
defendant  would  be  liable  to  the  plaintiff.  It  is  equally  clear 
that,  if  such  was  the  contract,  the  fact  that  the  agent  went  as 
a  passenger  on  the  same  train  with  the  goods  did  not  impair 
the  rights  of  the  plaintiff. 

The  court  at  General  Term  placed  its  decision  granting  a 
new  trial  on  the  sole  ground  that  there  was  no  evidence  to 
show  that  the  baggagemaster  who  received  the  trunks  had 
notice  of  the  fact  that  they  contained  any  thing  other  than 
the  ordinary  baggage  of  Marcus  J.  Sloman,  the  agent  of  the 
plaintiff.  It  does  not  appear  that  it  was  stated,  in  terms,  to 
the  baggagemaster  what  the  trunks  contained,  but  the  jury 
had  the  right  to  consider  the  surrounding  circumstances,  the 
appearance  of  the  passenger  and  of  the  articles,  the  conversa- 
tion between  the  passenger  and  the  baggagemaster,  and  the 
dealing  between  them,  and  if  they  indicated  that  the  trunks 
were  not  ordinary  baggage,  or  received  or  treated  as  such,  the 
jury  had  the  right  to  draw  the  inference  of  notice,  and  that 
they  were  received  as  freight. 

It  appears  that  the  passenger,  Marcus  J.  Sloman,  was  a  lad 
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of  eighteen,  the  son  of  the  plaintiff,  and  employed  by  him,  on 
a  salary,  as  trayeling  agent  to  sell  clothing  by  sample,  and  that 
the  trunks  in  question  contained  the  samples.  He  had  with 
him,  besides  the  two  trunks,  a  valise  which  contained  his  per- 
sonal baggage.  The  trunks,  as  described  in  the  evidence,  do 
not  appear  to  have  presented  the  appearance  of  ordinary  trav- 
eling trunks.  They  were  thirty  inches  long,  twenty-seven 
deep  and  twenty-four  wide.  One  was  covered  with  oil-cloth 
and  the  other  was  of  wood.  Marcus  testified  that  the  baggage- 
master  at  Flint  asked  him  where  he  wanted  them  checked  to, 
and  he  replied  that  he  did  not  know  at  that  time,  as  he  had 
sent  a  dispatch  to  a  customer  at  Fentonville  to  know  if  he 
wanted  any  goods,  and  if  he  did  not,  he  (Marcus)  wanted  to 
go  to  Rochester,  as  he  expected  to  meet  some  customers  on 
the  train  ;  that  shortly  before  the  train  was  due,  witness 
bought  a  ticket  for  Rochester,  and  went  to  the  baggagemaster 
and  asked  him  to  check  the  trunks  to  Rochester,  which  he 
did,  and  witness  paid  him  two  dollars.  The  trunks  were  not 
weighed,  and  it  does  not  appear  in  the  evidence  for  what  the 
charge  of  two  dollars  was  made.  The  baggagemaster  gave 
witness  a  written  receipt  for  the  two  trunks,  headed  "  receipt 
ticket  for  extra  baggage  and  dogs."  The  baggagemaster  was 
called  by  the  defendant  as  a  witness.  He  gives  a  diflferent 
statement  of  the  conversation;  says  that  Sloman  paid  him 
only  one  doUar ;  admits  that  the  baggage  was  not  weighed, 
but  does  not  state  what  the  dollar  was  paid  for,  nor  whether 
he  understood  what  the  trunks  contained,  nor  whether  he 
received  them  as  baggage  or  freight;  neither  was  there 
any  evidence  as  to  any  regulation  of  the  company  for 
charging  extra  compensation  for  the  carriage  of  baggage  of 
passengers. 

We  think  that',  upon  this  evidence,  the  judge  was  justified 
in  submitting  the  question  of  notice  to  the  jury.  If  they 
believed  the  testimony  of  the  young  man,  Marcus,  the  bag- 
gagemaster had  notice  that  he  was  traveling  for  the  purpose 
of  selling  goods,  and  carrying  these  trunks  for  that  purpose, 
as  the  place  to  which  he  wished  them  carried  depended  upon 
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liis  meeting  with  customers.  It  was  higUy  improbable  that 
a  lad  of  his  age^  and  traveling  on  such  business,  would  carry 
with  him  such  large  trunks  for  tl^  transportation  of  his  per- 
sonal effects;  and  the  fact  that  the  baggagemaster  charged 
or  received  extra  pay  for  their  carriage  is  some  evidence 
that  they  were  not  regarded  as  ordinary  traveler's  baggage, 
especially  as  the  defendant  did  not  offer  any  explanation  of 
what  the  charge  was  for.  From  all  the  circumstances,  the 
jury  were,  we  think,  authorized  to  draw  the  inference  that  the 
baggagemaster  understood  that  the  agent  was  traveling  for 
the  purpose  of  selling  goods,  and  that  these  trunks  contained 
his  wares ;  that  he  was  not  entitled  to  have  them  carried  as 
his  ordinary  baggage,  and  therefore  the  extra  charge  was 
made,  and  they  ^ere  carried  as  freight. 

The  point  is  raised,  on  this  appeal,  that  the  evidence  does 
not  show  that  the  baggagemaster  had  authority  to  receive  the 
trunks  as  freight.  No  such  point  was  raised  at  the  trial,  nor 
was  there  any  evidence  that  it  was  out  of  the  usual  course  of 
business,  or  contrary  to  the  regulations  of  the  company,  to 
transport  freight  on  the  passenger  trains.  The  only  evidence 
on  that  point  is  the  testimony  of  the  baggagemaster  that  he 
had  nothing  to  do  with  the  freight  department.  The  author- 
ity of  the  baggagemaster  seems  to  have  been  assumed,  and 
he  was,  in  the  receipt  given  for  the  trunks,  as  well  as  in  the 
motion  for  a  nonsuit,  designated  a&  the  agent  of  the  defend- 
ant. The  motion  for  a  nonsuit  was  made  upon  the  express 
ground  that  there  was  no  evidence  to  submit  to  the  jury  upon 
the  question  whether  the  defendant's  agent  was  notified  that 
the  baggage  was  other  than  ordinary  baggage.  His  authority 
to  receive  it,  if  it  was  not  ordinary  baggage,  was  not  ques- 
tioned. The  only  point  was,  whether  there  was  evidence  of 
notice  to  him.  It  is  too  late  now  to  raise  the  question  of  his 
authority.  If  it  had  been  raised  on  the  trial,  evidence  might 
have  been  given  on  that  subject. 

We  have  examined  the  other  exceptions  taken  in  the  case, 
but  do  not  find  in  them  sufficient  ground  for  reversing  the 
judgment. 
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The  order  of  the  Gteneral  Term  should  be  reversed,  and  the 
judgment  entered  on  the  verdict  affirmed,  with  costs. 
All  concur ;  Allek,  J.,  not  voting. 
Order  reversed  and  judgment  affirmed. 


Julius  H.  Rodbourn,  Respondent,  v.  The  Seneca  Lake       ^___^ 
Grape  and  Wine  Company,  Appellant.  '  er  sis 

'        ^^  130    577 

lao    586 

One  C.  contracted  to  erect  a  building  on  defendant's  premises,  eighty 
per  cent  of  the  contract-price  to  be  paid  during  the  progress  of  the 
work,  the  residue  when  it  was  completed.  After  the  eighty  per 
cent  was  paid,  a  mechanic's  lien  was  filed  for  materials  furnished 
to  G.  In  an  action  to  foreclose  the  same,  defendant  offered  to  prove 
that  the  contractor  became  unable  to  complete  the  building,  and, 
after  the  filing  of  the  lien,  defendant,  in  order  to  complete  it,  was 
forced  to,  and  did,  purchase  materials  and  pay  for  labor  to  an  amount 
exceeding  the  residue  unpaid.  The  evidence  was  excluded.  Held, 
error;  that  expenditures  made  under  such  circumstances  could  not 
be  treated  as  payments  to  the  contractor  upon  his  contract,  which 
would,  under  the  mechanic's  lien  law  of  1854  (chap.  413,  Laws  of  1854, 
as  amended  by  chapter  558  of  Laws  of  1869)  render  the  owner  liable  to 
a  material-man,  even  although  there  was  no  formal  abandonment  of  the 
contract. 

MeJUtUan  y.  Ssneea  Lake  Qra/pe  and  Wine  Chmpany  (5  Hun,  Id)  reversed. 

(Argued  September  28,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Oowrt  in  the  fourth  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a  ' 

referee-    (Reported  below,  8icb  nam.  MoMUZcm  v.  8,  L,  G. 
cmd  TT.  Co.y  6  Hun,  12.) 

This  was  an  action  to  foreclose  a .  mechanic's  lien.  The 
original  plaintiff  M^as  Gheorge  McMillan ;  after  judgment,  he 
assigned  it  to  the  present  plaintiff,  who  was  substituted  as 
plaintiff. 

In  July,  1871,  defendant  contracted  with  S.  B.  Coe  for  the 
erection,  by  the  latter,  of  a  building  upon  its  premises,  in 
Yates  county.   Eighty  per  cent  of  the  contract-price  Coe  was  to 
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receive  during  the  progress  of  the  work,  and  the  balance  when 
the  building  was  completed.  MoMiUan  sold  and  delivered  to 
Ooe  a  quantity  of  lumber  to  be  used,  and  which  was  used,  in 
the  construction  of  said  building.  Within  thirty  days  after 
the  delivery  of  the  last  of  said  lumber,  and  on  the  28th  Feb- 
ruary, 1872,  McMillan  filed  a  notice  of  lien  for  a  balance 
unpaid  to  him.  Previous  to  the  filing  of  such  notice,  defend- 
ant had  paid  more  than  the  eighty  per  cent. 

Upon  the  trial,  defendant  offered  to  show  that "  on  the  28th 
of  February,  1872,  the  contractor  became  unable  to  complete 
the  building  or  to  advance  the  necessary  funds  to  purchaae 
material  therefor,  and  to  pay  laborers  thereon,  and  that  the 
defendant,  in  order  to  complete  the  said  building,  was  forced 
to,  and  did,  purchase  materials  therefor,  and  pay  laborers 
thereon,  to  an  amount  exceeding  the  price  agreed  to  be  paid 
in  said  contract."  This  was  objected  to  by  plaintiff  as  incom- 
petent and  immaterial.  Objection  sustained,  and  exception 
taken  by  defendant. 

The  referee  directed  judgment  for  the  balance  unpaid  upon 
the  contract  at  the  time  of  filing  the  notice. 

WiUiam  Rumsey  for  the  appellant.  The  motion  for  a  non- 
suit should  have  been  granted,  even  after  the  evidence  of  the 
contractor  had  been  received.  {Haswell  v.  OoodchUd^  12 
Wend.,  373, 376  ;  SuUivan  v.  Brewster,  1  E.  D.  S.,  681,  685  ; 
2£cKyring  v.  BuU,  16  N.  Y.,  303.)  Tlie  referee  erred  in 
excluding  the  evidence  that,  on  February  28,  1872,  the  con- 
tractor became  unable  to  complete  the  building  or  purchase 
material  therefor,  or  pay  for  labor  thereon,  and  that  defendant, 
in  order  to  complete  the  building,  was  obliged  and  did  expend 
more  than  the  sum  agreed  to  be  paid  on  the  contract.  {Smith 
V.  Ferris,  1  Daly,  19, 22 ;  Ferguson  v.  JBurk,  4  E.  D.  S.,  760 ; 
Doughty  v.  Devlin,  1  id.,  625,  634 ;  Owens  v.  Ackerson,  id., 
691 ;  Miner  v.  Hoyt,  4  HiU,  193 ;  Smith  v.  Goe,  2  Hilt.,  365  ; 
29  K  T.,  666 ;  White  v.  Maynard,  111  Mass.,  250 ;  Osgood  v. 
Toole,  60  N.  Y.,  475 ;  Bailey  v.  Johnson,  1  Daly,  61 ;  Smith 
V.  Brady,  17  N.  Y.,  173, 188.) 
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WUliam,  S.  Griggs  for  the  respondent.  The  payments 
made  by  defendant  after  February  28, 1872,  ba  against  plam- 
tiff,  were  to  be  treated  as  no  payments,  to  the  extent  of  the 
nnpaid  contract-price.    {Carman  v.  Mclncrowy  13  N.  Y.,  70.) 

Eapallo,  J.  We  think  that  the  court  erred  in  excluding  the 
evidence  oflEered  to  prove  that  the  contractor  became  unable 
to  complete  the  building ;  and  that,  after  the  filing  of  the 
notice  of  lien,  the  defendant,  in  order  to  complete  the  build- 
ing, was  forced  to,  and  did,  purchase  materials  and  pay  labor- 
ers to  an  amount  exceeding  the  contract-price,  and  that  the 
contractor  did  not  complete  the  building. 

Expenditures  made  under  such  circumstances  should  not, 
we  think,  be  treated  as  payments  to  the  contractor  upon  his 
contract,  which  should  render  the  owner  liable  to  a  material- 
man who  had  before  such  payments  filed  a  notice  of  lien. 
The  amounts  so  paid  were  never  earned  by  the  contractor,  nor 
did  they  belong  to  him.  The  fact  that,  by  the  terms  of  the 
contract,  the  owner  had  the  right  to  charge  such  payments  to 
the  contractor  did  not  confer  any  rights  upon  the  material-man. 
He  was  entitled,  by  virtue  of  his  lien,  to  such  sums  as  the 
contractor  was,  at  the  time  of  the  filing  of  the  notice,  or  might 
afterwards  become  entitled  to  receive  under  his  contract,  but 
no  more.  He  was  protected  by  the  statute  against  the  extin- 
guishment of  the  contractor's  right  by  payment  after  notice 
of  the  lien ;  but  payments  made  by  the  owner  to  third  parties 
for  work  or  materials  which  the  contractor  had  failed  to  fur- 
nish, and  which  the  owner  was  compelled  to  obtain  on  his  own 
responsibility,  in  order  to  complete  the  building,  were  not 
prohibited  by  the  statute ;  and  even  though  there  were  no 
formal  abandonment  of  the  contract,  such  payments  did  not 
subject  the  owner  to  liability  to  the  person  filing  the  notice  of 
lien.  It  is  only  what  the  contractor  earns  under  his  contract 
that  is  reached  by  the  lien.  In  this  case,  payments  made  to 
third  parties  were  treated  as  an  admission  of  indebtedness  of 
the  owner  to  the  contractor.  We  think  that  the  owner  should 
have  been  permitted  to  prove  the  circumstances  under  which 
SioKELS— Vol.  XXIL        28 
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the  payments  were  made,  and  that  the  contractor  was  in 
default. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Edwin  Thomas,  Plaintiflf  in  Error,  v.  Thb  Pboplb  of  thb 
ef^l  State  of  New  Yobk,  Defendants  in  Error. 

The  proviBloa  of  the  act  of  1872  (chap.  476,  Laws  of  1872),  providing  that 
a  present  opinion  or  impression  in  reference  to  the  guilt  or  innocence  of 
a  prisoner,  or  the  expression  of  such  an  opinion,  sliaU  not,  in  the  cases 
specified,  be  a  sufficient  ground  of  chaUenge  for  principal  cause,  does 
not  interfere  with  or  affect  the  challenge  for  favor. 

Under  the  provisions  of  the  act  of  1873  (chap.  427,  Laws  of  1878),  provid- 
ing that  either  party  may  except  to  the  determination  of  the  court  upon 
a  challenge  for  favor,  and  that  the  court  may  reyiew  such  decision 
upon  writs  of  error  or  eeriioran,  this  court,  upon  writ  of  error,  has  the 
same  power  to  pass  upon  the  question  involved  in  the  challenge  which 
the  trial  court  had. 

A  person,  called  as  a  juror  upon  the  trial  of  an  indictment  for  murder, 
being  challenged,  testified  that  he  had  heard  the  killing  talked  about, 
had  expressed  an  opinion,  and  then  had  an  impression  or  opinion, 
depending  upon  the  truth  of  what  he  had  heard;  that  he  thought  it 
would  take  evidence  to  remove  that  impression;  but  that  he  would 
decide  the  case  on  the  evidence;  and  believed  that  he  could  render  an 
impartial  verdict  upon  the  evidence,  unbiased  by  such  opinion.  Held, 
that  the  trial  court  was  justified  in  holding  the  juror  indifferent. 

Upon  the  trial,  the  prisoner  offered  to  prove  that  the  deceased  had  been 
engaged  in  several  fights  with  other  parties,  in  each  of  which  he  used 
a  knife,  and  cut  his  opponent;  also,  declarations  of  his  as  to  his  cutting 
I)eople  with  razors,  and  that  all  these  matters  had  been  communicated 
to  the  prisoner;  the  offers  were  overruled.    Heldf  no  error. 

After  a  witness  on  the  part  of  the  prisoner  had  testified  that  he  heard  the 
deceased,  in  an  angry  dispute,  say  to  the  prisoner  that,  if  he  ever 
crossed  his  path  again,  he  would  fix  him,  the  prisoner  offered  to  show 
that,  a  few  days  afterward,  the  witness  heard  another  person,  who 
was  present  when  the  threat  was  made,  state  to  the  prisoner  what  the 
deceased  threatened.  The  proof  was  excluded.  ffMj  no  error;  as 
there  was  no  suggestion  that  the  prisoner  did  not  hear  the  threat  when 
made,  or  had  forgotten  it. 
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After  a  witness  had  testified  that  the  prisoner  was  a  quiet  man  and  good 
natured,  as  far  as  he  knew,  he  was  asked  to  "  state  what  his  disposition 
was  when  crossed  or  misused?"  This  was  objected  to,  and  excluded. 
JSdd,  no  error. 

The  Clime  charged  was  conunitted  in  State  prison,  where  the  prisoner  and 
the  deceased  were  confined.  The  prisoner  gave  evidence  tending  to 
show  that  the  character  of  the  deceased,  before  he  came  to  the  prison, 
was  bad;  that  he  was  quarrelsome  and  vindictive.  The  prosecution 
then  called  witnesses,  who  were  permitted  to  testify,  under  objection, 
that,  in  the  respects  stated,  his  character  while  in  prison  was  good. 
Edd,  no  error. 

The  homicide  was  committed  with  a  case  knife,  which  the  prisoner,  a  few 
days  before,  had  ground  to  a  point.  He  testified  that  he  knew  where 
the  heart  was  located,  and  that  he  stuck  his  knife  into  it.  The  court 
charged,  among  other  things,  in  substance,  that  the  facts  that  the  pris- 
oner used  a  deadly  weapon,  and  struck  at  a  vital  part  of  the  body  of  the 
deceased,  are  circumstances  furnishing  presumptive  evidenoe  of  an  intent 
to  take  the  life  of  the  deceased,  but  not  conclusive.    BM,  no  error. 

At  the  time  of  his  conviction,  the  prisoner  was  under  sentence  for  a  term, 
several  yean  of  which  were  unexpired.  Meld,  that  this  did  not  prevent 
his  being  sentenced  to  be  hung  before  the  expiration  of  his  term. 

(Submitted  October  2,  1876;  decided  November  14,  1876.) 

Ebbos  to  the  General  Term  of  the  Supreme  Court  in  the 
fourth  judicial  department  a£Srming  a  judgment  of  the  Court 
of  Oyer  and  Terminer  in  and  for  the  county  of  Cayuga, 
entered  upon  a  verdict  convicting  plaintiff  in  error  of  the 
crime  of  murder  in  the  firet  degree. 

The  prisoner  and  Bichard  Sheffield,  the  deceased,  were  con- 
victs confined  in  Auburn  State  prison.  The  homicide  was 
committed,  in  one  of  the  shops  of  the  prison,  with  a  case 
knife,  which  the  prisoner  had  previously  ground  down  to  a 
point ;  this  he  plunged  into  the  heart  of  the  deceased. 

The  facts  pertinent  to  the  different  qviestions  presented  are 
set  forth  sufficiently  in  the  opinion. 

John  T,  Pingree  for  the  plaintiff  in  error.  The  court 
erred  in  overruling  the  challenge  for  principal  cause,  and  to 
the  favor  interposed  to  the  juror  De  "Witt.  (Laws  1872,  chap. 
475 ;  Laws  1873,  chap.  467,  p.  681 ;  Ccmcemi  v.  People,  16 
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N.  Y.,  504.)  The  court  erred  in  rejecting  evidence  of  state- 
ments of  ShefSeld  as  to  his  character  and  disposition  for  reck- 
lessness of  human  life.  {Pformer  v.  People^  4  Park.  Or., 
668 ;  Comm.  v.  HiUia^d^  2  Grey,  294.)  The  sentence  pro- 
nounced was  illegal  and  void.  (5  N.  Y.  Stat.  [Edm.  ed.],  172 ; 
1  Bishop.  Cr.  L.  [5th  ed.],  §  953 ;  Evng  v.  Bath,  1  Leach 
[4th  ed.],  441 ;  Ruasdl  v.  Comm.,  7  S.  &  R,  489 ;  MUler  v. 
MnJde,  1  Park.  Or.,  374 ;  Dcmsm  v.  People^  26  N.  Y.,  406.) 

S.  E,  Payne  for  the  defendants  in  error.  The  ruling  of  the 
court,  as  to  the  prisoner's  challenge  to  the  juror  for  the  prin- 
cipal cause,  was  proper.  (1  Laws  1873,  chap.  475,  p.  1133 ; 
Somohez  v.  People,  22  N.  Y.,  151 ;  4  Park  Cr.,  536.)  The 
offer  to  show  specific  acts  on  the  part  of  Sheffield  was  properly 
rejected.  {Eggler  v.  People,  56  K  Y.,  643 ;  2  Gray,  294.) 
The  judge  did  not  err  in  charging  the  jury  that  they  could 
consider  the  character  of  the  weapon  used  by  the  prisons. 
{Stokes  V.  People,  53  N.  Y.,  180 ;  McGwrm  v.  People,  6  Park. 
Cr.,  630 ;  Fost^  v.  People,  50  N.  Y.,  608 ;  People  v.  Clark, 
7  id.,  391 ;  27  How.,  207 ;  13  Abb.  Pr.  [N.  S.],  370,  378.) 

Eabl,  J.  The  plaintiff  in  error  was  convicted  of  murder 
in  the  first  degree  for  killing  a  fellow-prisoner  in  the  Auburn 
State  prison  with  a  knife.  The  prisoner's  counsel  upon  the 
trial  took  several  exceptions  to  the  rulings  of  the  court,  which 
are  presented  here  as  grounds  for  a  reversal  of  the  conviction, 
and  I  will  examine  them  separately  in  the  order  in  which 
they  are  presented. 

First.  Upon  the  trial  George  J.  Pe  Witt  was  called  as  a 
juror  and  was  challenged  by  the  prisoner  for  principal  cause, 
and  upon  being  sworn  testified  that  he  had  heard  the  killing 
talked  about,  had  expressed  an  opinion  of  the  affair  from  what 
he  had  heai*d  talked,  and  then  had  an  impression  or  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner  if  what  he  had 
heard  was  true ;  that  he  thought  it  would  take  evidence  to 
remove  that  impression  and  that  he  would  not  go  into  the 
jury  box  entirely  unbiased;   that  the  impression  depended 
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eDtirelj  on  the  supposition  that  what  he  had  heard  was  tme ; 
that  if  he  went  into  the  jury  box  he  would  decide  the  case  on 
the  evidence  giyen,  and  that  he  believed  if  he  was  sworn  as  a 
juror  he  could  render  an  impartial  verdict  upon  the  evidence 
unbiased  or  uninfluenced  by  any  impression  or  opinion  which 
he  then  had.  The  court  then  overruled  the  challenge.  The 
prisoner  then  challenged  the  jm'or  for  favor  and  that  challenge 
was  also  overruled,  and  prisoner's  counsel  excepted  to  each 
ruling  and  De  Witt  was  then  sworn  as  a  juror. 

The  challenge  for  principal  cause  was  properly  overruled 
under  the  act,  chapter  476  of  the  Laws  of  1872.  That  act  pro- 
vides that  a  present  opinion  or  impression  in  reference  to  the 
guilt  or  innocence  of  the  prisoner,  or  the  expression  of  such  an 
opinion,  shall  not  be  a  sufficient  ground  of  challenge  for  prin- 
cipal cause,  provided  the  person  proposed  as  a  juror  shall 
declare  on  oath  that  he  verily  believes  that  he  can  render  an 
impartial  verdict  according  to  the  evidence  and  that  such 
opinion  or  impression  will  not  bias  or  influence  his  verdict, 
and  provided  the  court  shall  be  satisfied  that  the  person  does 
not  entertain  such  a  present  opinion  as  would  influence  his 
verdict  as  a  juror.  This  provision  has  relation  only  to  the 
challenge  for  principal  cause  and  removes  one  of  the  groimds 
therefor  in  the  cases  mentioned.  The  challenge  for  favor  is 
left  unaffected  by  that  act.  Such  a  challenge  is  to  determine 
the  indifferency  of  the  person  proposed  as  a  juror,  and  is  now 
by  the  act  chapter  427  of  the  Laws  of  1873,  to  be  tried  by 
the  coxut  instead  of  triers  as  before  provided.  Before  that 
act  the  decision  of  the  triers  as  to  indifferency  was  final,  and 
not  the  subject  of  review.  (Scmohez  v.  The  People^  22  N. 
Y.,  147.)  But  by  that  act  it  is  provided  that  either  party  may 
except  to  the  determination  of  the  court  upon  the  challenge 
and  "upon  writ  of  error  or  certiorari,  the  court  may  review 
any  such  decision  the  same  as  other  questions  arising  upon  the 
trial.''  What  is  the  effect  of  this  provision  ?  Under  the 
prior  law,  while  the  decision  of  the  triers  was  final,  a  bill  of 
exceptions  would  lie  to  bring  up  for  review  any  exception  taken 
to  the  ruling  of  the  court  in  reference  to  such  challenge  or  the 
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admiflsion  or  ezdosion  of  evidence  before  the  triers.  {People 
V.  jRoMtm,  21  Wend.,  509;  Sanchez  v.  People,  supra.) 
This  provision  was  not  therefore  intended  for  such  exceptions, 
but  manifestly  to  give  the  court  upon  writ  of  error  or  cer- 
tiorari the  power  to  review  the  decision  of  the  trial  court 
upon  the  question  of  indiSerency,  a  power  not  before  possessed. 
After  the  previous  act  as  to  the  challenge  for  principal  cause, 
it  was  doubtless  deemed  important  that  the  courts  of  review 
should  possess  this  additional  power.  We  have,  therefore, 
the  same  power  to  pass  upon  the  question  involved  in  the 
challenge  for  favor  which  the  trial  court  had,  and  the  question 
to  be  determined  is,  was  the  juror  indifferent  within  the  rule 
of  law  applicable  to  such  a  case  ?  He  had  heard  the  matter 
talked  about  and  had  an  impression  or  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner.  That  impression  or  opinion 
depended  upon  the  truth  of  what  he  had  heard ;  and  he  testi- 
fied that  he  would  decide  the  case  upon  the  evidence,  and  that 
he  believed  that  he  could  render  an  impartial  verdict  upon  the 
evidence,  unbiased  and  iminfluenced  by  his  impressions.  Upon 
such  a  state  of  facts,  the  court  properly  held  the  juror  indiffer- 
ent. At  least  we  cannot  say  that  the  court  having  the  juror 
in  its  presence,  and  able  to  judge  somewhat  from  his  appear- 
ance, erred  in  its  decision.  He  had  an  opinion  which  depended 
upon  the  truth  of  what  he  had  heard.  As  a  juror  he  was  to 
find  the  truth  of  the  case,  and  such  an  opinion  as  he  had  would 
in  no  way  interfere  with  his  impartial  search  after  it.  The 
exclusion  of  a  juror  in  such  a  case,  in  these  days  of  general 
intelligence  and  newspaper  circulation,  would  render  it  imprac- 
ticable in  many  cases  to  obtain  a  competent  jury  for  the  trial 
of  persons  charged  with  flagrant  and  notorious  crimes.  (7i^ 
People  V.  Honeyman,  3  Denio,  121 ;  Zohman  v.  The  People^ 
1  N.  Y.,  879.) 

Second.  Upon  the  trial  the  prisoner  was  permitted  to  prove 
threats  and  acts  of  violence  toward  himself  by  the  deceased, 
and  also  to  prove  that  the  general  character  of  the  deceased 
was  bad ;  that  he  was  very  quarrelsome  and  vindictive.  He 
offered  to  prove,  also,  that  before  he  came  to  the  prison,  the 
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deceased  was  engaged  in  several  fights  with  other  parties,' in 
each  of  which  he  used  a  knife,  and  cut  his  opponent ;  also  his 
declarations  about  cutting  people  with  razors,  and  that  all 
these  matters  had  been  communicated  to  the  prisoner.  These 
ofiers  were  overruled,  and  this  is  now  complained  of  as  error. 
Even  if  the  proof  given  of  the  general  character  of  the 
deceased  was  competent  upon  the  facts  of  this  case,  there  is  no 
authority  for  holding  that  proof  of  specific  acts  of  violence 
upon  other  persons,  no  part  of  the  res  gestoB^  and  in  no  way 
connected  with  the  prisoner,  was  competent.  Such  proof  was 
held  to  be  incompetent  in  Eggler  v.  People  (66  N,  T.,  642). 

Third.  A  witness  on  the  part  of  the  prisoner  testified  that 
he  heard  the  deceased  in  an  angry  dispute  say- to  the  prisoner 
that  if  ever  he  crossed  his  path  again,  he  would  fix  him.  The 
prisoner  then  offered  to  show  that  a  few  days  afterward  the 
witness  heard  another  person,  who  was  present  when  the 
threat  was  made,  state  to  the  prisoner  what  the  deceased  had 
^iireatened  on  that  occasion  to  do.  The  offer  was  excluded. 
It  is  difScult  to  perceive  how  it  could  be  important  to  prove 
the  repetition  to  the  prisoner  of  a  threat  which  was  made  in 
his  presence,  to  him,  and  of  which,  therefore,  he  had  infor- 
mation. There  was  no  suggestion  that  the  prisoner  did  not 
hear  the  threat  when  made,  or  that  he  had  forgotten  it.  There 
was  no  error  in  the  exclusion  of  the  offer. 

Fourth.  After  a  witness  had  been  permitted  to  testify  that 
the  prisoner  was  a  quiet  man,  and  good  natured  so  far  as  he 
\new,  he  was  asked  the  following  question :  ^'  State  what  his 
disposition  was  when  crossed  or  misused?''  This  question 
was  properly  excluded.  No  ground  was  stated  at  the  time 
upon  which  it  was  claimed  to  be  competent,  and  it  is  impossi- 
ble to  perceive  any.  If  the  answer  had  been  that  he  was 
quarrelsome,  it  would  certainly  not  have  aided  him ;  if  it 
had  been  that  he  was  peaceful  and  submissive,  it  would  have 
done  him  no  good,  as  there  is  no  pretence  that  he  was  either 
peaceful  or  submissive  under  any  provocation  he  received  at 
the  time  of  the  homicide. 

Fifth.  The  prisoner  gave  evidence  tending  to  show  that  the 
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geaeral  character  of  the  deceased,  before  he  came  to  the  prison, 
was  bad ;  that  he  was  very  quarrelsome  and  vindictive.  The 
prosecution  then  called  several  witnesses  who  had  known  the 
deceased  while  he  was  in  prison,  and  they  were  allowed  to 
testify,  against  the  objection  of  the  prisoner,  that,  in  respect 
to  quarrelsomeness  and  vindictiveness,  his  character,  while  in 
prison,  was  good.  The  ruling  admitting  this  testimony  is 
complained  of  as  erroneous.  The  prisoner  having  attacked 
the  character  of  the  deceased,  and  thus  opened  that  issue,  can- 
not complain  that  evidence  was  received  on  both  sides  of  it. 
It  matters  not  that  the  witnesses  had  only  known  the  deceased 
in  the  prison ;  there  was  a  large  community  there,  and  a  man 
can  have  a  general  character  there  as  well  as  elsewhere ;  and 
it  is  just  as  competent  for  witnesses  to  speak  of  that  character 
there  where  they  have  become  acquainted  with  it,  as  at  any 
other  place.  The  evidence  may  not  be  entitled  to  much 
weight,  as  a  very  bad  man  may  behave  weU  under  compulsion 
in  prison,  but  there  can  be  no  doubt  of  its  competency. 

Sixth.  The  homicide  was  committed  with  a  case  knife  which, 
a  few  days  before,  the  prisoner  had  ground  to  a  point.  He 
testified  that  he  knew  where  the  heart  was  located,  and  he 
struck  his  knife  into  it.  The  judge  charged  the  jnry,  explain- 
ing the  different  degrees  of  murder,  justifiable  and  excusable 
homicide  and  manslaughter,  and  then,  among  other  things, 
said  to  the  jury  :  "  The  character  of  the  weapon  is  one  strong 
circumstance  in  the  case ;  the  procurement  and  preparation  of 
the  weapon  would  be  a  strong  circumstance  if  you  found  it 
was  procured  and  prepared  shortly  before  this  life  was  taken. 
The  fact  that  this  weapon  was  a  deadly  weapon,  that  it  was 
struck  at  a  vital  part  of  the  frame  of  the  deceased,  is  a  cir- 
cumstance you  have  a  right  to  consider,  and  must  consider,  in 
determining  the  character  of  this  act ;  and  I  charge  you  that 
the  fact  that  this  prisoner  used  a  knife,  which  was  in  itself  a 
deadly  weapon,  and  that  he  struck  a  blow  at  the  vital  part  of 
the  deceased,  are  circumstances  which  furnish  presumptive 
evidence  of  an  intention,  at  the  time,  to  take  the  life  of  the 
deceased ;  it  does  net  establish  the  fact ;  you  might  find  the 
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contrary,  notwithstanding  that  evidence  being  in  the  case,  and 
yet  it  furnishes  presxtmptive  evidence ;  it  is  evidence  from 
which  such  conclusion  might  be  drawn,  according  as  the  jury 
shall  find  from  all  the  circumstances  of  the  case.  The  fact 
that  this  was  a  deadly  weapon  would  furnish  some  presump- 
tive evidence,  and  the  manner  in  which  it  was  used  some 
presumptive  evidence  of  an  intent,  at  the  moment,  to  take 
life.  The  mere  use  of  the  deadly  weapon  would  not  in  itself 
furnish  evidence  of  a  premeditation  and  deliberate  purpose  to 
take  the  life  entertained  beforehand." 

The  prisoner's  counsel  excepted  to  that  part  of  the  charge 
wherein  the  judge  charged  that  the  deadly  weapon  furnished 
some  presumptive  evidence  and  the  manner  in  which  it  was 
used  —  some  presumptive  evidence  of  an  intent  to  take  life; 
and  also  to  that  part  of  the  charge  that  the  fact  that  the  prisoner 
used  a  deadly  weapon  and  struck  a  blow  at  the  vital  part  of 
the  deceased  are  circumstances  which  furnish  presumptive 
evidence  of  an  intention  to  take  the  life  of  the  deceased. 

The  exception  is  not  well  taken.  This  portion  of  the  charge 
was  simply  upon  the  fact  of  killing  and  the  intention  to  kill. 
The  fact  that  the  prisoner  plunged  this  pointed  knife  into  what 
he  knew  to  be  a  vital  part  of  the  body  must  raise  a  presump- 
tion that  he  intended  to  take  life.  Its  natural  restdt  would 
be  to  destroy  life,  and  he  must  be  presumed  to  have  intended 
the  natural  consequence  of  his  act  just  as  if  he  had  aimed  at 
the  heart  of  the  deceased  and  fired  a  gun.  It  was  not  charged 
that  the  evidence  was  conclusive,  but  simply  that  it  was  pre- 
sumptive, and  it  was  left  to  the  jury  to  determine  the  fact 
upon  the  evidence  under  the  charge  as  given. 

Seventh.  At  the  time  of  his  conviction  the  prisoner  was 
under  sentence  in  the  State  prison  for  a  term,  several  years  of 
which  were  unexpired,  and  the  claim  is  made  that  he  could 
not  be  sentenced  to  be  hung  before  the  expiration  of  his  term. 
This  is  a  novel  claim,  and  seems  to  be  based  upon  the  idea  that 
a  prisoner  under  sentence  has  a  right  to  serve  out  his  term. 
He  has  no  such  right.  His  term  of  service  may  be  curtailed 
by  legislation  or  by  executive  pardon,  or  he  may  be  turned 
SicKELS.— Vol.  XXII.      29 
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loose  by  the  courts  or  the  prison  officials  without  violating  any 
of  his  legal  rights. 

Convicts,  like  other  persons,  are  under  the  protection  of 
the  law  and  are  amenable  to  its  penalties.  The  laws  for  the 
punishment  of  crimes  are  general  and  apply  to  all  persons  in 
the  State.  Provision  is  made  (Laws  of  1847,  chap.  4)  for 
taking  prisoners  out  of  the  State  prison  for  trial  upon  any 
indictment  found  against  them.  In  all  cases  but  such  crimes 
as  are  punishable  with  death  there  is  no  practical  difficulty,  as 
the  sentence  in  any  case  may  provide  that  the  term  shall  com- 
mence after  the  expiration  of  the  former  term.  (1  Bishop  on 
Or.  Law  [5th  ed.],  §  953.)  Even  in  such  cases,  if  the  sentence 
should  go  into  immediate  effect,  it  is  not  apparent  how  any  right 
of  the  prisoner  would  be  violated,  or  what  ground  of  complaint 
he  would  have.  It  certainly  would  be  no  detriment  to  him  if 
he  could  serve  out  both  sentences  by  one  imprisonment.  But 
in  the  case  of  a  conviction  for  murder  in  the  first  degree,  the 
court  is  required  to  proceed  and  pass  sentence  which  must  be 
executed  in  not  less  than  four  and  no  more  than  eight  weeks 
thereafter.  (2  E.  S.,  658.)  It  matters  not  whether  this  law 
is  directory  or  mandatory.  It  is  the  duty  of  the  court  to 
obey  it ;  and  it  follows  that  neither  the  prisoner's  rights  nor 
the  laws  were  violated  in  the  sentence  passed  in  this  case. 
To  hold  otherwise  would  give  a  life  convict  unlimited  license 
to  murder  without  further  punishment. 

Having  thus  given  this  case  the  careful  consideration  its 
grave  nature  demands  the  conclusion  is  reached  that  the  judg- 
ment must  be  affirmed. 

All  concur;  Chuboh,  Ch.  J.,  not  voting;  Eapallo,  J., 
absent. 

Judgment  affirmed. 
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Robert  S.  Kip  et  al.,  Appellants,  v.  The  New  York  and 
Harlem  Railroad  Company,  Respondent. 

The  fact  that  a  railroad  corporation  is  in  possession  of  lands  as  lessee  under 
an  unexpired  lease  is  no  impediment  to  proceedings  on  its  part  under  the 
general  railroad  act  to  acquire  title  in  fee;  the  condemnation  of  the  title 
does  not  impair  the  obligation  of  a  covenant  to  surrender,  or  any  other 
covenant  in  the  lease,  but  simply  transfers  them  with  the  title. 

Where,  after  the  commencement  of  proceedings  by  a  railroad  corporation 
to  acquire  title  to  lands,  it  leases  its  road  to  another  company  for  a 
long  term  of  years,  the  lease  does  not,  per  se,  operate  to  abrogate  the 
proceedings;  the  land  sought  to  be  condemned  may  be  as  necessary,  for 
the  purposes  of  the  corporation  instituting  the  proceedings,  after  as 
before  the  lease;  but  if  the  necessity  is  only  in  favor  of  the  lessee,  it  is 
competent  for  it  to  continue  the  proceedings  in  the  name  of  the  lessor. 

(Argued  October  2,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  in  favor  of 
defendant,  entered  upon  an  order  reversing  an  order  of 
Special  Term  which  overruled  defendant's  demurrer  to  the 
complaint  herein,  and  directing  judgment  upon  the  demurrer. 
(Reported  below,  6  Hun,  24.) 

This  action  was  brought  to  restrain  the  defendant  from 
further  prosecuting  proceedings  commenced  by  it  to  condenm 
certain  lands  owned  by  plaintiffs  in  the  city  of  New  York, 
under  the  provisions  of  the  general  railroad  act,  as  amended 
in  1869.    (Chap.  237,  Laws  of  1869.) 

The  original  complaint  alleged,  in  substance,  that,  in  1858, 
plaintiffs  executed  to  defendant  a  lease  of  the  premises  in 
question  for  the  term  of  twenty-one  years,  with  a  covenant, 
on  the  part  of  the  lessee,  to  surrender  on  the  termination  of 
the  lease;  that  there  were  seven  years  unexpired  of  said 
term;  that  the  act  above  referred  to  had  no  application 
to  property  so  held  under  a  lease ;  nor  could  proceedings  be 
instituted  until  after  the  expiration  of  the  lease,  as  other- 
wise it  would  impair  the  obligation  of  the  covenants  in 
the  lease.     A  supplemental  complaint  was  filed  and  served. 
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alleging  that,  in  1873,  defendant  leased  its  road,  and  all  its 
rights,  franchises  and  privileges,  to  the  New  York  Central 
and  Hudson  River  Railroad  Company  for  the  term  of  401 
years,  and  also  assigned  and  transferred  the  lease  from  plain- 
tiff. It  was  claimed  that,  by  means  of  snch  lease,  assign- 
ment, etc.,  defendant  waived  and  abrogated  aU  right  or  interest 
to  prosecute  said  proceedings,  and  terminated  the  necessity 
therefor. 

The  demurrer  was  to  the  original  and  supplemental  com- 
plaint, that  they  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Elfyridge  T.  Gerry  for  the  appellants.  Defendant  having 
absolutely  conveyed  to  a  third  party  Kip's  lease,  with  full 
power  of  sale  and  disposal  in  its  discretion,  has  no  longer  any 
interest  therein  or  necessity  therefor.  ( JT.  Y.  and  H.  JR.  Co. 
V.  Kip,  46  N.  Y.,  551  \  R.cmdS.  R.  E.  Co.  v.  Davis,  43  id., 
137.)  Defendant  has  no  longer  right  or  power  to  prosecute 
the  proceedings  heretofore  instituted  by  it,  under  the  act  of 
1869,  to  acquire  the  title  to  the  premises  in  question.  {R.  a/nd 
S.  R.  R.  Co,  V.  Damsy  43  N.  Y.,  137 ;  Adams  v.  Sar.  R.  R. 
Co.,  10  id.,  328.) 

W.  A.  Beach  for  the  respondent.  Defendant  still  operates 
its  road  as  regards  the  State  and  its  franchises.  {Conhocton 
Stone  Co.  v.  if.,  N.  T.  amd  E.  R.  R.  Co.,  52  Barb.,  390 ; 
Moody  V.  Mayor,  34  How.  Pr.,  288 ;  Benson  v.  8ua/reB,  43 
Barb.,  408.)  This  court  will  not  interfere  by  injunction  to 
stay  special  proceedings  when  the  ground  upon  which  it  is 
asked  can  be  there  litigated.  {Bean,  v.  PettmgiU,  2  Abb. 
[N.  S.],  59 ;  McQv/re  v.  PaJmer,  5  Robt,  607 ;  Seibaok  v. 
McDonald,  21  How.,  224.) 

Church,  Ch.  J.  This  action  was  brought  to  restrain  the 
defendant  from  further  prosecuting  special  proceedings  insti- 
tuted to  condemn  certain  real  estate  in  New  York  city.  The 
plaintiffs  had  contested  the  proceedings  upon  the  ground  that 
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there  was  no  necessity  for  the  appropriation  of  the  land,  but 
the  litigation  resulted  in  an  order  appointing  commissioners, 
which  was  afllrmed  by  this  court.  (46  N.  T.,  546.)  The 
original  complaint  in  this  action  was  based  upon  the  allegation 
that  a  judgment  was  sought  under  the  act  of  April  17,  1869, 
under  which  the  proceedings  were  instituted,  the  effect  of 
which  would  be  to  impair  the  obligation  of  the  covenant  in 
the  lease  under  which  the  defendant  occupies  the  premises  for 
the  surrender  thereof  at  its  expiration  by  which  the  plaintiffs 
would  be  largely  damnified  in  being  deprived  of  the  use  of 
the  land  until  the  expiration  of  the  lease,  and  was  therefore  in 
violation  of  the  United  States  Constitution.  This  point  was 
made  when  the  proceedings  were  before  this  court,  and  the 
decision  necessarily  adjudicated  it  adverse  to  the  views  of  the 
plaintifb.  But  aside  from  this  it  is  very  clear  that  the  exer- 
cise of  the  right  of  eminent  domain,  either  in  condemning  the 
title  or  the  lesser  estate,  held  by  virtue  of  the  lease,  or  both,  in 
no  sense  would  operate  to  impair  the  obligation  of  the  covenant 
to  surrender,  or  any  other  covenant  in  the  lease.  The  rights 
of  the  plaintiffs  in  the  land  and  iu  the  lease  are  held  as  the  prop- 
erty of  all  citizens  is  held,  subject  to  the  exercise  of  the  power 
of  eminent  domain  by  the  State.  If  the  title  to  the  land 
is  acquired,  the  covenant  to  surrender  to  the  plaintiffs  is  not 
impaired,  but  only  transferred  to  the  person  or  corporation 
acquiring  the  title.  The  owner  would  then  be  entitled  to  such 
surrender  the  same  as  if  the  plaintiffs  had  voluntarily  sold  and 
conveyed  the  premises.  If  the  lesser  estate  is  also  condemned, 
the  plaintiffs  interest  would  be  extinguished  upon  payment  of 
full  compensation.  The  lease  furnishes  no  impediment  to  the 
acquisition  of  either.  Nor  does  the  circumstance,  that  the 
lessee  is  the  party  seeking  the  condemnation,  affect  the  right 
to  acquire  the  property  in  this  way.  There  is  no  principle  of 
estoppel  applicable  to  the  case,  and  the  proceedings  are  not 
inconsistent  with  the  rights  of  either  party  under  the  lease. 
The  property  of  the  plaintiffs  is  not  confiscated,  but  is  taken 
for  public  use  and  paid  for. 

In  the  supplemental  complaint  the  plaintiffs  allege  the 
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leasing  of  the  defendant's  road  and  property  to  the  New  York 
Central  and  Hudson  River  Railroad  Company  for  401  years, 
and  daim  that  such  lease  operated  to  abrogate  the  pending 
proceedings  to  condemn  the  land  in  question,  and  terminated 
and  removed  all  necessity  for  the  acquisition  thereof  for  the 
corporate  use  of  the  defendant. 

In  this  I  think  the  learned  counsel  for*  the  plaintiff  is  mis- 
taken. The  lease  did  not  affect  the  defendant  as  a  corporation 
in  its  relations  to  the  State.  The  same  necessity  existed  for 
the  land  proposed  to  be  condemned  after  as  before  the  lease 
for  the  purposes  of  the  defendant  as  a  corporation. 

The  allegations  of  the  complaint  are  not  that  in  fact  the 
necessity  has  ceased,  but  that  such  is  the  legal  effect  of  the 
lease  of  the  road.  Facts  are  admitted  by  a  demurrer,  but  not 
conclusions  of  law,  and  the  fact  of  a  want  of  necessity  is  not 
admitted.  It  is  said  that  the  lessee  may  need  the  land,  but 
the  lessor  does  not,  and  that  as  the  matter  now  stands  it 
appears  that  a  necessity  didy  but  does  not  now  exist  in  favor 
of  the  defendant. 

For  aught  that  appears,  the  same  necessity  exists  now  as 
did  before  the  lease  of  tBe  road,  for  this  land,  and  it  is  legally 
appropriate  to  affirm  that  it  exists  in  favor  of  the  defendant, 
notwithstanding  the  lease..  But  if  the  necessity  is  only  in 
favor  of  the  lessee,  it  is  a  necessity  for  taking  this  land  to 
operate  the  defendant's  road  for  public  use,  and  it  is  competent 
for  the  lessee  to  continue  the  proceedings  in  the  name  of  the 
defendant.  This  results  from  the  legal  relation  of  the  parties 
to  the  subject-matter  of  the  controversy.  The  act  of  1869, 
before  referred  to,  confirms  this  view,  and  expressly  author- 
izes proceedings  to  condemn  land  by  either  the  original  com- 
pany or  the  lessee.  It  follows  that  the  proceedings  to  condemn 
the  land  in  question  are  not  affected  by  the  lease  of  the  road. 
We  concur  substantially  with  the  opinion  in  the  court  below,, 
and  it  is  unnecessary  to  elaborate  the  questions  involved. 

The  judgment  of  the  General  Term  must  be  affirmed. 

All  concur ;  ALLExand  Rapallo,  J  J.,'not  sitting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  Mary  E.  Price  for     i— ^. 

Leave  to  Sell  her  Eeal  Estate.  \\^J^ 

Where  proceedings  are  instituted,  under  the  statute,  for  the  sale  of  the  real 
estate  of  an  infant  (2  R.  S.,  194,  §  170,  et  seq.),  from  the  time  of  the 
application,  the  infant  is  to  be  considered  as  a  ward  of  the  court  so  far 
as  relates  to  the  property  affected,  its  proceeds  or  income. 

The  special  guardian  is  an  officer  of  the  court,  and  so  long  as  the  purchase 
money  remains  in  his  hands,  and  until  the  infant  arrives  at  majority 
and  receives  it,  the  court  has  control  over  it  and  over  the  proceedings.  It 
may  correct  any  irregularities  or  error  on  the  part  of  its  officers  in  the 
proceedings,  so  as  to  protect  a  party  likely  innocently  to  suffer  thereby. 

In  proceedings  under  said  statute  the  petition  stated,  and  the  referee  to 
whom  it  was  referred  to  ascertain  the  facts  reported,  that  the  infant 
owned  an  undivided  one-half  of  the  premises,  and  this  was  the  belief  of 
all  parties  concerned  in  the  proceedings  during  their  progress.  A  sale 
was  ordered  and  made,  of  the  interest  of  the  infant,  and  an  order  granted 
approving  of  the  conveyance  to  the  purchaser.  Thereafter,  in  an  action 
of  ejectment  against  the  grantee  of  the  purchaser,  it  was,  in  effect, 
determined  that  the  infant  only  owned  an  undivided  one-third.  The 
purchaser,  having  made  compensation  to  his  grantee  for  the  deficiency, 
moved,  in  the  proceedings,  that  the  special  guardian  of  the  infant  be 
required  to  refund  one-third  of  the  purchase-money.  Held,  that  the 
motion  was  properly  granted. 

(Argued  October  8,  1876;  decided  November  14,  1876.) 

Appeal  by  Mary  E.  Prfce  from  an  order  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
reversing  an  order  of  Special  Term  which  set  aside  the  report 
of  a  referee  and  denied  the  prayer  of  Henry  S.  Hewson,  pur- 
chaser, to  be  refunded  certain  moneys  paid  by  him  upon  the 
purchase  of  the  interest  of  said  Mary  E.  Price,  an  infant. 
Said  order  appealed  from,  also  granted  the  prayer  of  said 
petitioner.    (Reported  below,  6  Hun,  513.) 

Proceedings  in  the  above-entitled  matter  were  commenced 
in  1868  to  sell  the  real  estate  of  said  infant.  The  petition  set 
forth,  in  substance,  that  Lewis  Jackson  died  intestate  seized 
of  the  premises  in  question  leaving  him  surviving  his  widow, 
a  daughter,  and  said  Mary  a  granddaughter  (daughter  of  a 
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deceased  son),  his  only  heirs  at  law  and  next  of  kin.  An 
order  was  entered  appointing  a  special  guardian  and  referring 
it  to  a  referee  to  take  proof  of  the  facts.  The  referee  reported 
the  facts  substantially  as  alleged  in  the  petition.  The  report 
was  confirmed  by  order  and  the  guardian  empowered  to  con- 
tract for  a  sale  and  conveyance  of  the  infant's  "  right,  title 
and  interest."  The  guardian  reported  a  contract  with  said 
Hewson.  The  report  was  confirmed  and  the  guardian  directed 
to  convey.  In  February,  1869,  he  conveyed  to  Hewson  the 
"  right,  title  and  interest "  of  the  infant.  Hewson  also  pur- 
chased the  interest  of  the  daughter  and  then  conveyed  the 
premises,  by  full  covenant  warranty  deed,  to  Sarah  Talman. 
In  October,  1871,  one  Georgiana  S.  Jones,  claiming  to  be  a 
granddaughter  of  said  Lewis  Jackson,  brought  ejectment 
against  Sarah  Talman  to  recover  an  undivided  one-third  of 
the  premises  and  obtained  judgment  therefor.  Hewson,  there- 
upon, bought  the  interest  of  said  Georgiana  and  had  it  con- 
veyed to  his  gituitee.  He,  thereupon,  petitioned  herein  that 
the  special  guardian  refund  to  him  one-third  of  the  purchase 
money  paid  by  him  for  the  infant's  interest.  It  was  referred 
to  a  referee  to  take  proof  of  the  facts,  with  his  opinion.  The 
referee  reported  such  facts  substantially  as  above  stated  and 
that  Hewson  should  be  paid  the  one-third,  with  interest. 
Upon  motion  to  confirm  the  report  the  Special  Term  denied 
the  motion,  set  aside  the  report,  and  denied  the  prayer  of  the 
petitioner. 

John  Townahend  for  the  appellant.  The  contract  for  the 
purchase  by  Hewson  was  made  with  the  court  and  was 
between  Hewson  and  the  court.  (  Veeder  v.  Fonda^  3  Paige, 
97.)  After  conveyance  a  purchaser  is  confined,  as  to  title,  to 
his  remedy  on  his  covenants.  (Kerr  on  Fraud  and  Mistake 
[Am.  ed.],  432,  433.)  A  deed  conveys  only  such  rights  as 
the  grantor  has  at  the  time,  and  no  covenants  are  implied. 
(1  E.  S.,  739,  §  143 ;  id.,  738,  §  140 ;  O'NeU  v.  WhitdkeVy  1 
De  G.  &  S.,  83 ;  Hcmkma  v.  Jackson^  2  McN.  &  S.,  372 ; 
Bicrwdl  V.  Jackson^  9  N.  Y.,  540 ;  Thorp  v.  Keokuk  Coal 
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Ob.,  48  id.,  253,  256 ;  Bv/rk  v.  TFoZA^r,  3  Barb.  Oh.,  438  ;  1 
Stigd.  on  Vendors  [8th  Am.  ed.],  510  [337];  2  Dart  on 
Vendors  [4th  Eng.  ed.],  711.)  No  warranty  is  impKed  in  a 
deed  by  a  guardian.  (Korer  on  Judicial  Sales,  167,  §  458.) 
The  maxim  caveat  mnptor  applies  to  purchasers  at  judicial 
sales.  (Rorer  on  Judicial  Sales,  168,  §§  459,  462.)  If  the 
court  made  a  mistake  as  to  the  interest  of  Mary  E.  Jackson 
the  suitor  must  pay  for  it.  {Raynor  v.  SdmeSy  52  N.  Y., 
580 ;  Gazet  v.  Hvhhdlj  3  Tr.  App.,  333.)  In  the  absence  of 
fraud  or  legal  mistake  the  purchaser  can  have  no  relief. 
{Mwyna/rd  v.  Mosdey^  8  Swanst.,  651.) 

S,  V.  R,  Cooper  for  the  respondent.  No  covenants  are 
implied  in  the  deed  from  the  guardian.  (1  E.  S,,  738,  §  140  ; 
Thorp  V.  Keohik  Coal  Co*4A  K  Y.,  256 ;  TTiomaa  v.  Pow- 
dlj  2  Cox  Eq.  Cas.,  394 ;  AbboU  v.  AUen,  2  J.  Ch.,  519.) 
A  court  of  equity  has  the  power  and  wiU  relieve  a  purchaser 
in  case  of  mistake,  fraud  or  misrepresentation,  or  of  a  mutual 
mistake  of  fact  whether  there  are  covenants  in  the  deed  or 
not.  {DensUm  v.  Morris^  2  Ed.  Ch.,  37 ;  Bingham  v.  Bi/ng- 
harrhy  1  Ves.,  126 ;  Belts'  Supt.,  1  Ves.,  Sr.,  78  ;  OiUeepie  v. 
Moorej  2  J.  Ch.,  585 ;  Caverly  v.  WiUiam^a^  1  Ves.  Jr.,  210  ; 
Northrop  v.  Ghra/oea^  19  Conn.,  548 ;  McNaughfxm  v.  Pa/rtr 
ridge,  11  Ohio,  223 ;  Gratz  v.  Redd,  H.  B.  Mon.  [Ken.],  190 ; 
Edwards  v.  MoLeay,  Cooper's  Eq.,  308 ;  1  Story's  Eq.  Jur. 
[8th  ed.],  §§  140,  147,  193,  194 ;  Church  v.  Steele,  2  N.  Y. 
Wk.  Dig.,  52;  2  Sudg.  on  Vendore  [8th  Am.  ed.],  197, 
552.)  The  purchaser  was  entitled  to  compensation  out  of  the 
purchase-money.  {Camm,  v.  CVwm,  8  Sem.,  447 ;  Story's  Eq. 
Jur.,  §§  193, 142 ;  Denston  v.  Morris,  2  Ed.  Oh.,  37  ;  Cooper 
V.  Cooper,  4  Irish  Oh.,  75.) 

FoiiOSB,  J.  We  are  of  the  opinion  that  the  order  of  the 
General  Term  should  be  affirmed. 

This  was  an  application  to  sell  the  real  estate  of  Mary  E. 
Jackson,  an  infant,  in  pursuance  of  the  statute.  (2  E.  S.,  p. 
194,  §  170.)  John  Townshend,  Esq.,  was  therein  appointed 
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guardian  of  the  infant,  in  relation  to  the  proceedings  on  the 
application  (id.,  §  171),  and  he  haa  continued  such  ever  since- 
Such  a  guardian  is  subject  to  the  direction  of  any  court  having 
authority,  in  the  paying  over,  investing  and  accounting  for, 
all  moneys  that  shall  be  received  by  him,  and  must  observe 
the  orders  and  directions  of  the  court  in  relation  to  the  trust 
(id.,  §  1Y2) ;  and  he  must  give  bond  to  that  effect.  (Id.,  §  172.) 
Before  a  sale  is  made  it  must  be  ordered  by  the  court.  (Id., 
§  176.)  The  agreement  for  a  sale  must  be  reported  and  con- 
firmed by  the  court,  when  a  conveyance  may  be  executed 
under  the  directions  of  the  court.  (Id.,  §  177.)  Prom 
the  time  of  the  application  to  the  court,  the  infant  is  to 
be  considered  a  ward  of  the  court,  so  far  as  relates  to  the 
property,  its  proceeds  or  income,  and  secies^  remains  such 
though  afterwards  married  {In  re  Whitaker,  4  J.  Ch.,  378) ; 
and  the  court  supervises  the  disposition  of  the  proceeds  of 
the  property,  and  the  investment  of  the  surplus  for  the  bene- 
fit of  the  infant,  and  requires  periodical  a<?counts  from  the 
guardian.  (Id.,  §  179.)  No  sale  gives  the  infant  any  other 
or  greater  interest  or  estate  in  the  proceeds  of  the  sale,  than 
WBfi  had  in  the  estate  sold ;  and  the  proceeds  are  to  be  deemed 
real  estate  of  the  same  nature  as  the  property  sold  (id.,  §  180), 
until  the  infant  attains  majority.  {Forman  v.  Marshy  11  N. 
T.,  644.)  "We  have  given  this  synopsis  of  the  statute,  to  show 
that  the  special  guardian  is  an  officer  of  the  court,  and  that, 
until  the  infant  arrives  at  majority,  and  until  the  purchase- 
money  has  been,  in  fact,  paid  over  to  the  infant,  and  as  long 
as  it  remains  in  the  hands  of  the  special  guardian,  the  court 
has  control  over  it,  and  control  over  all  the  proceedings  in  the 
application.  Doubtless,  a  court  of  equity  has  control  of  the 
proceedings  before  it,  in  any  matter,  and  may  correct  irregu- 
larities and  rectify  mistakes  therein,  at  any  reasonable  time 
after  they  occur ;  and  it  seems,  from  the  continuing  authority 
given  to  the  court  in  the  matter  of  a  sale  of  the  real  estate 
of  an  infant,  that  it  has,  in  especial  manner,  supervision  and 
control  of  the  proceedings  therein.  Indeed,  it  is  the  court 
itself,  through  its  officers,  the  special  guardian  and  the  referee, 
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which  ifi  the  actor  between  its  ward  the  infant,  and  the  pur- 
ehaeer.  Surely,  it  is  incidental  to  the  jurisdiction  of  a  court 
in  any  case  once  moved  before  it,  and  not  yet  passed  from  its 
control,  to  overhaul  any  of  the  proceedings  for  irregularity  or 
for  errors  made  by  its  officers,  and  by  further  order,  to  amend 
them,  so  as  to  protect  a  party  likely  innocently  to  suffer 
thereby.  So,  in  Davison  v.  De  Forest  (3  Sand.  Ch.,  456, 499), 
where  there  was  doubt  whether  purchasers  at  a  sale  of  the 
real  estate  of  four  infants  had  got  good  title  to  the  whole 
premises,  and  a  part  of  the  purchase-money  remained  in  bond 
and  mortgage  to  the  clerk  of  the  court,  the  court  refused  to 
order  payment  of  the  proceeds  to  the  survivors  of  the  four 
infants,  unless  they  would  execute  conveyances  of  their  title 
to  the  purchasers.  It  was  there  said :  ^^  If  there  be  any  room 
for  doubt  as  to  the  conveyance  having  transmitted  the  title, 
which  the  court  ordered  and  intended,  it  is  due  to  the  pur- 
chasers, upon  the  faith  of  the  order  of  the  court,  to  make 
suitable  provision  for  the  vesting  of  such  title  as  may  remain 
in  any  of  the  claimants  of  the  fund,  before  permitting  them 
to  receive  it.  As  the  whole  subject  is  peculiarly  within  the 
disposal  of  the  court,  provision  should  be  made  for  the  pro- 
tection of  the  purchasers,  against  the  doubt  of  their  having 
acquired  the  whole  estate  in  the  lands  sold.  The  proceedings 
show  clearly,  that  the  court  aimed  to  vest  them  with  the 
whole  title." 

There  is  no  doubt  here,  but  that  the  intention  of  the  court 
was,  to  sell  and  convey  an  equal  undivided  half  of  the  whole 
premises.  It  was  the  intention  of  the  purchaser,  to  buy  an 
interest  to  that  extent.  It  was  the  belief  of  all  concerned  in 
the  proceedings,  at  every  stage  of  them,  that  the  infant  had 
good  title  to  an  equal  undivided  one-haU  part ;  and  that  by 
the  order  of  the  court,  an  interest  to  that  extent  would  pass 
to  the  purchaser,  by  the  conveyance  ordered  by  the  court  and 
made  by  its  officers.  Nor  is  there  any  doubt  but  that  in  this, 
the  court,  and  its  officers  and  all  concerned,  were  innocently 
in  error.  There  did  exist,  a  tenant  in  common  of  the  lands, 
who  owned  an  interest  in  the  premises  equal  to  that  of  the 
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infant.  This  was  a  fact  unknown,  when  the  proceedings  for 
a  sale  were  pending,  and  nntil  after  the  order  of  the  oonrt 
was  made,  approving  of  the  conveyance  to  the  purchaser.  It 
was  an  important,  relevant  fdct,  which  materially  varied  the 
case,  and  would,  had  it  been  known,  have  caused  different 
action  on  the  part  of  the  court  and  the  purchaser.  It  does 
not  appear  that  it  could,  by  proper  diligence  and  inquiry, 
have  been  discovered  by  the  purchaser  sooner  than  it  was. 
Upon  an  analogous  case,  in  a  contested  suit,  after  a  decree  has 
been  signed  and  enrolled,  chancery  allows  the  bringing  of  a 
bill  of  review,  {Goodhue  v.  Chmrchmcm^  1  Barb.  Ch.,  596  ; 
Hwfib  V.  Smithy  2  Rich.  Eq.,  465 ;  Wiser  v.  BIocTJa/^  2  J. 
Ch.,  488);  even  after  affirmance  of  the  decree  on  appeal 
{Barhor  v.  SeaHe^  1^  Vem.,  416) ;  and  will  grant  relief  by  a 
reversal  or  modification  of  the  former  decree.  And  before 
final  decree  a  similar  practice  was  followed.  {Oardnet'  v. 
Dermgj  2  Edw.  Ch.,  131 ;  Land  v.  Wickham^  1  Paige,  256.) 
There  is  an  analogy  too  in  courts  of  law,  though  not  so  close, 
in  cases  in  which  a  new  trial  is  granted  for  newly-discovered 
evidence. 

It  would  be  manifest  injustice  in  the  case  in  hand  to  compel 
the  purchaser  to  pay  for  a  fictitious  interest  in  land ;  and  we 
are  glad  that  we  find  power  in  the  court  to  open  its  proceed- 
ings, and  take  proof  of  the  newly-discovered  important  fact, 
and  conform  its  order  and  co^veyance,  and  the  amount  of  the 
purchase-money,  to  the  true  state  of  the  case.  The  mode  in 
which  this  has  been  done  in  this  case,  seems  to  have  saved  the 
rights  of  all  parties  and  to  have  wrought  justice. 

All  concur. 

Order  affirmed. 
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C08MOEE  G.  Bruce,  Appellant,  v.  J.  B.  Bubb  et  aL, 

Respondents. 

Under  section  150  of  the  Code,  a  defendant  may  interpose  as  many  defences 
or  counter-claims  as  he  may  have,  and  an  objection  of  inconsistency 
between  them  is  not  available. 

In  an  action,  therefore,  for  breach  of  a  contract  of  sale,  defendant  may 
set  np  a  rescission  of  the  contract  on  the  gronnd  of  fraud  or  mistake, 
and,  also,  breach  of  warranty  on  the  part  of  plaintiff. 

Defendants  contracted  to  sell  and  deliver  to  plaintiff  a  quantity  of  books 
ait  stipulated  prices,  receiving  in  payment  therefor  the  promissory  note 
of  L.  Before  and  about  the  time  of  the  delivery  of  the  note,  plaintiff 
stated  to  defendants  that  the  note  was  good,  and  would  be  paid  at 
maturity;  that  he  would  guarantee  that  the  note  would  be  paid,  and 
that  the  maker  was  responsible.  The  note  was  not  good,  and  was  not 
paid  at  maturity,  and  the  maker  was  not  responsible.  In  an  action  for 
breach  of  the  contract,  in  failing  to  deliver  the  books,  it  appeared  that 
defendants  made  inquiries  of  others  as  to  the  responsibility  of  the 
maker,  and  received  favorable  answers,  which  they  believed,  and  upon 
which  they,  to  a  certain  extent,  relied.  Defendant  B.,  who  made  the 
contract,  testified  that  he  relied  upon  plaintiff's  statements.  Held,  that 
defendants'  testimony  was  not  contradicted  by,  or  inconsistent  with,  the 
fact  that  he  believed,  from  information  derived  from  others,  that  the 
maker  was  responsible;  that  such  belief  would  not  prevent  the  enforce- 
ment of  a  warranty  if  made;  and  that  the  statements  of  the  plaintiff 
constituted  a  warranty. 

Also  Md,  that  such  a  parol  warranty  was  not  invalidated  by  the  statute 
of  frauds. 

(Argued  October  3, 1876;  decided  November  14,  1876.) 

AppEAii  from  order  of  the  Gleneral  Term  of  the  Conrt  of 
Common  Pleae,  for  the  city  and  county  of  New  York,  revers- 
ing a  judgment  in  favor  of  plaintiff,  entered  upon  the  report 
of  a  referee,  and  granting  a  new  trial.  (Reported  below, 
5  Daly,  510.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
breach  of  a  contract  of  sale  on  the  part  of  the  defendants. 

The  complaint  alleged,  and  the  referee  found,  in  substance, 
that  defendants  contracted  to  sell  and  deliver  to  the  plaintiff 
certain  books  and  publications  to  the  amount  of  $2,975.50, 
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and  agreed  to,  and  did,  receive  in  payment  therefor  the  prom- 
ififlory  note  of  one  O.  F.  Lund  for  that  amount ;  that  defend- 
ants delivered  a  portion  of  said  books  and  publications  in 
pursuance  of  the  agreement,  but  refused  to  deliver  the  bal- 
ance. The  defendants,  in  their  answer,  claimed  to  rescind 
the  contract  on  the  ground  of  fraudulent  representations  on 
the  part  of  the  plaintiff,  as  to  the  solvency  of  the  maker  of 
the  note.  While  the  trial  was  pending  before  the  referee,  the 
defendants,  upon  motion,  were  granted  permission  to  serve  an 
amended  answer,  setting  forth  as  an  additional  defence,  and 
afl  a  counter-claim,  a  breach  of  warranty,  on  the  part  of  plain- 
tiff, as  to  the  goodness  of  the  note  and  the  responsibility  of 
the  maker.  On  the  continuance  of  the  hearing  before  the 
referee,  plaintiff's  counsel  asked  that  defendants  be  compelled 
to  elect  between  the  defences  of  rescission  and  breach  of 
warranty ;  which  request  was  denied,  and  said  counsel  duly 
excepted. 

The  referee  found,  among  other  things,  "  that,  prior  to,  and 
about  the  time  of,  the  delivery  of  the  note  of  O.  F.  Lund  by 
the  said  plaintiff  to  the  said  defendants,  the  said  plaintiff  did 
state  to  the  defendants  that  the  said  note  was  good,  and  would 
be  paid  at  maturity ;  and  that  he  would  guarantee  that  the 
note  would  be  paid,  and  that  the  maker  was  responsible ;  that 
the  said  note  was  not  good,  and  was  not  paid  at  maturity ; 
and  the  maker  was  not  at  the  time  of  such  statement  respon- 
sible ;  that  the  defendants  did  not  rely  upon  the  statements 
and  representation  made  by  plaintiff  to  defendants  in  regard 
to  the  said  note."  And,  as  conclusion  of  law,  the  referee 
found  that  plaintiff  was  entitled  to  recover  the  damages  proved. 

Further  facts  appear  in  the  opinion. 

Oeo.  W.  Yam,  SVyoJc  for  the  appellant.  No  representations 
of  plaintiff  were  shown  upon  which  an  action  would  lie. 
(  Wakemom  v.  DdUey  51  N.  T.,  37 ;  Chester  v.  Comstock^  40 
id.,  676 ;  Oberlcmder  v.  Speiss,  45  id.,  175 ;  Marsh  v.  Falker^ 
40  id.,  562.)  Defendants,  with  an  action  against  Lund  on  the 
note  still  pending,  are  in  no  condition  to  tender  the  note  to 
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plaintifE.  {CM  v.  Hod^idd^  46  N.  Y.,  633 ;  OurHss  v.  Sow- 
ellj  39  id.,  211.)  The  law  presumes  every  man  solvent  until 
the  contrary  is  shown.  {Walrod  v.  Belly  9  Barb.,  271.) 
Defendants  cannot  avail  themselves  of  the  defence  of  war- 
ranty in  this  action.  {Kermedy  v.  Thxyrp^  51  N.  Y.,  174 ; 
Bk.  of  Beloit  v.  Beale^  34  id.,  473 ;  Rodermond  v.  Ga/rky  46 
id.,  354 ;  Morris  v.  Bexfordy  18  id.,  552 ;  Boss  v.  Mather^ 
51  id.,  108 ;  Sprvngstead  v.  La/waonj  23  How.,  302.)  There 
was  no  warranty  of  the  note,  except  the  implied  one  as  to  the 
title  and  its  genuineness.  (  WUbur  v.  CartrigMy  44  Barb., 
540 ;  Ender  v.  Sootty  11  111.,  35 ;  Humphry  v.  Gwrlewy  8 
Blackf.,  508.)  Defendants  cannot  avail  themselves  of  the 
defence  of  the  mutual  mistake  £U9  to  the  solvency  of  the  maker 
of  the  note  at  the  time  of  transfer.  {Dudley  v.  Sorcmion,  57 
N.  Y.,  424;  Blm  v.  Mathery  51  id.,  108;  Bumham  v. 
WizlkeTy  54  id.,  656 ;  Degrom  v.  Elmorey  50  id.,  1 ;  Ba/nnea  v. 
Quigleyy  59  id.,  265 ;  Oraka/m  v.  Ready  57  id.,  681 ;  WHUams 
V.  M.  a/nd  T,  F.  Ins,  Co.y  54  id.,  577;  Wdch  v.  Moffaty  1  T. 
&.  C,  575 ;  Eimb^Uy  v.  Patchmy  19  N.  Y.,  334 ;  WkUheck 
V.  Vcm  NesBy  11  J.  K.,  409.) 

Svmon  E,  Ch'wrch  for  the  respondents.  The  contract  was  ille- 
gaUy  procured  and  void.  (3  K.  S.  [5th  ed.],  978,  §§  42,  43 ; 
id.,  956,  §  55 ;  Swords  v.  Oweny  43  How.,  176  \  Best  v.  Bamr 
deTy  29  id.,  489 ;  Hoyt  v.  AUeriy  2  Hill,  322  ;  Pennington  v. 
Tcmnsmdy  7  Wend.,  276 ;  De  Witt  v.  BrislomSy  16  N.  Y., 
508 ;  2  Pet.,  527 ;  20  How.,  154  ;  26  Barb.,  595 ;  17  id.,  397 ; 
Bea  V.  Qavm,y  2  Sand,,  146 ;  Story  on  Con.,  §§  443,  447.) 
Independent  of  the  statute,  the  contract  was  void  for  fraud. 
(Story's  Eq.,  §  192;  WiOmk  v.  Yandemery  1  Barb.,  599; 
Si/manr  v.  Ccmadayy  53  N.  Y.,  306 ;  Me<id  v.  Bwm,y  32  id., 
275 ;  Bemiett  v.  JvdsoUy  id.,  238 ;  Yam,  Slyke  v.  Hyatty  46 
id.,  259 ;  Sha/rp  v.  MayoTy  etc.y  40  Barb.,  256 ;  Oraig  v.  Wardy 
1  Abb.  Ct.  App.  Dec,  454 ;  3  Keyes,  387.)  Plaintiffs  repre- 
sentations on  turning  out  the  note  constituted  a  warranty. 
(  WiUmr  v.  CaniHghty  44  Barb.,  536  ;  Cook  v.  Nathmiy  16  id., 
342;  Ross  v.  Maihety  47  id.,  582 ;  2  East,  234;  Brisbane  v. 
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Parsons,  33  JSf.  Y.,  332 ;  Carddl  v.  MoNeiU,  21  id.,  336 ; 
Throop  on  Validity  of  Collateral  Verbal  Agreem'ts,  63  ;  Yaies 
V.  AUm,  41  Barb.,  172 ;  HaigU  v.  Hoyt,  19  K  T.,  466 ; 
BaUard  v.  Lockwood^  1  Daly,  158.)  The  fact  that  the  note 
was  worthless  when  it  was  turned  out  and  accepted  in  pay- 
ment was  alone  sufficient  to  defeat  this  action.  {Benedict  v. 
Field,  16  N.  Y.,  595  ;  E(Aerts  v.  Fisher,  43  id.,  159.) 

Chubch,  Ch.  J.  There  is  a  legal  difficulty,  although  some- 
what technical,  in  sustaining  the  decision  of  the  General  Term 
in  favor  of  the  defendants  on  the  ground  of  a  right  of  rescis- 
sion foxmded  upon  a  mutual  mistake  within  the  principle 
decided  in  16  New  York,  595,  and  43  id.,  159.  That  defence 
was  not  set  up  in  the  answer.  A  right  to  rescind  on  the 
ground  of  fraud  was  set  up,  but  not  on  the  ground  of  mutual 
mistake.  The  evidence  was  competent  upon  the  issue  made, 
and  the  right  to  object  to  its  use  upon  an  issue  not  made  by 
the  pleadings  was  not,  therefore,  waived.    (54  N.  Y.,  577.) 

The  General  Term  having  reversed  the  judgment  below 
upon  the  facts,  this  court  has  a  right  to  review  such  decision, 
and  for  that  purpose  all  the  facts  are  before  the  court  for  con- 
sideration ;  and  if  the  facts  justify  a  reversal  of  the  judgment, 
although  upon  a  different  theory  from  that  adopted  by  the 
General  Term,  .the  decision  of  the  latter  should  be  sustained. 

One  of  the  defences  set  up  in  the  amended  answer  by  the 
special  permission  of  the  court  was  a  parol  warranty  of  the 
goodness  of  the  note  and  of  the  solvency  of  the  maker.  An 
objection  is  made  that  this  defence  is  not  available  because 
inconsistent  with  the  defence  of  a  right  of  rescission  founded 
upon  fraud  or  mistake.  The  proper  mode  of  interposing  this 
objection  would  have  been  by  appeahng  from  the  order  per- 
mitting the  defence  to  be  made.  But  the  objection  is  not 
tenable.  The  Code  (§  150)  allows  a  defendant  to  put  in  as 
many  defences  or  counter-claims  as  he  may  have,  and  the 
objection  of  inconsistency  between  them  is  not  available. 
The  first  question  is  whether  this  defence  was  established. 
The  referee  found  upon  sufficient  evidence  that  prior  to  and 
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about  the  time  of  the  delivery  of  said  note  of  O.  F.  Lund  by 
the  eaid  plaintiff  to  the  said  defendants  the  said  plaintiff  did 
state  to  the  defendants  that  the  said  note  was  good  and  would 
be  paid  at  maturity,  and  that  he  would  guaranty  that  the  said 
note  would  be  paid  and  that  the  maker  was  responsible.  The 
referee  also  found  that  said  note  was  not  good  and  was  not 
paid  at  maturity,  and  that  the  maker  was  not  responsible ;  but 
the  referee  also  found  that  the  defendants  did  not  rely  upon 
these  statements  and  representations,  and  upon  this  latter 
finding  it  is  claimed  that  a  defence  cannot  be  predicated  upon 
a  warranty.  This  finding,  in  the  light  of  the  evidence,  is  a 
little  ambiguous.  Whether  the  learned  referee  intended  by 
this  finding  to  decide  that  the  statements  and  representations 
of  the  plaintiff  were  not  the  sole  inducement,  or  any  induce- 
ment for  taking  the  note  and  making  the  contract  by  the 
defendants,  or  that  the  statements  "were  of  such  a  character 
that  the  defendants  had  no  right  to  rely  upon  them,  except  as 
expressions  of  opinion,  cannot  be  certainly  determined.  The 
defendants  did  institute  independent  inquiries  as  to  the 
responsibility  of  the  maker  and  received  information  favora- 
ble to  his  solvency  upon  which,  to  a  certain  extent,  they  relied ; 
but  the  defendant  who  transacted  the  business  expressly  affirms 
that  he  relied  upon  the  statements  of  the  plaintiff,  and  this  is 
not  contradicted  and  is  not  inconsistent  with  the  fact  that  he 
believed  that  the  maker  wb&  responsible  from  information 
derived  from  other  persons.  Such  belief  would  not  prevent 
the  enforcement  of  a  contract  of  guaranty  or  warranty,  if 
made;  certainly  not  if  it  had  been  in  writing,  and  the 
same  principle,  in  this  respect,  applies  to  a  parol  contract. 
The  finding  of  the  referee  is  explicit  as  to  the  language 
employed,  and  it  is  apt  and  proper  to  constitute  a  warranty, 
although  no  particular  expression  is  necessary  for  that  pur- 
pose. The  language  of*  the  plaintiff,  that  he  would  guarantee 
that  the  note  would  be  paid,  is  not  appropriate  a£  an  expres- 
sion of  opinion,  and  all  his  statements,  as  found  by  the 
referee,  were  positive  and  unqualified  in  respect  to  the  good- 
ness of  the  note  and  the  solvency  of  the  maker.  True,  the 
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plaintiff  dedined  to  indorse  the  note,  but  stated  as  a  reason, 
according  to  the  evidence  of  one  of  the  defendants,  that  it 
was  not  necessary,  ajs  it  was  payable  to  the  order  of  Load,  and 
he  had  indorsed  it,  but,  at  the  same  time,  assured  the  defend- 
ant that  the  note  was  "  perfectly  good."  In  any  aspect  of 
this  finding,  whether  considered  as  a  question  of  fact  or  law, 
I  do  not  think  it  should  operate  to  preclude  the  defendants 
from  enforcing  the  contract  of  warranty. 

Upon  the  argument,  my  impression  waa  that  the  statute  of 
frauds  was  in  the  way  of  enforcing  this  parol  warranty,  but 
the  case  of  Cardell  v.  McNiel  (21  N.  Y.,  336)  seems  to  be 
decisive  in  favor  of  the  right  to  enforce  it.  The  observation 
of  CoHSTOOE,  J.,  in  delivering  the  opinion,  thus  construes  the 
transaction :  ^^  In  a  sense  merely  formal,  he  agreed  to  answer 
for  the  debt  of  Cardell.  In  reality,  he  undertook  to  pay  his 
own  vendor  so  much  of  the  price  of  the  chattel,  unless  a  third 
person  should  make  the  payment  for  him,  and  thereby  dis- 
charge him."  I  am  imable  to  distinguish  the  two  cases 
in  principle,  and  we  are  disposed  to  adopt  the  decision  as 
controlling  in  this  case. 

The  order  of  the  General  Term  must  be  affirmed,  and 
judgment  absolute  ordered  for  the  defendants,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


"8r^'     In  THE  Mattbb  of  the  AoQuisrnoN  by  the  Rhinebeck  and 
•^'         CoNNEonouT  Railboad  Company  (Appellants)  of  the  tttle 

TO    OEBTAIN    LANDS    OWNED,    ETC.,   BY   AlIDA    G.   RaDOLIFFE 

ET  AL.,  Respondents. 

After  the  confirmation  of  the  report  of  commissioners  of  appraisal 
appointed  in  proceedings  instituted  by  a  railroad  corporation  under  the 
general  railroad  act  (chap.  140,  Laws  of  1850)  to  acquire  lands  for  the 
purposes  of  its  road,  the  corporation  cannot,  without  leave  of  the  court, 
abandon  the  proceedings  and  refuse  to  pay  the  award  made  to  the 
owner.    Upon  confirmation  of  the  report  mutual  rights  become  Tested 
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in  the  parties  and  the  corporation  cannot,  of  its  own  option,  recede. 
The  confirmation  determines  the  rights  of  both  parties  subject  only  to 
the  right  of  review  as  to  the  amount  of  appraisal. 

It  is  not  necessary,  in  order  to  conclude  the  corporation,  that  the  title  to 
the  land  should  have  vested  in  it  under  the  proceedings.  It  is  sufficient 
if  the  right  to  acquire  it  on  payment  of  the  award  is  fixed. 

Alter  confirmation  of  the  report  of  commissioners  of  appraisal  in  such  pro- 
ceedings, and  the  making  of  an  order  as  prescribed  by  said  act  (§  17)  as 
to  payment  of  the  award,  the  railroad  company  refused  to  file  the 
papers  or  enter  the  order  or  to  pay  the  award,  a  motion  was  made  by 
the  landowners  to  compel  the  filing  of  the  papers  and  order,  and  for 
" other  and  further  relief."  The  court  made  an  order  granting  the 
specific  relief  asked  in  the  notice  of  motion,  and  also  directing  the  com- 
pany to  pay  or  deposit  the  amount  of  the  award  as  directed  in  the 
order  of  confirmation,  and  in  default  thereof  for  ten  days  that  a  pre- 
cept issue  for  its  collection.  Hdd,  no  error;  that  it  was  the  right  of 
the  owner  to  have  the  papers  filed,  and  that  the  awarding  of  a  precept, 
in  case  of  default,  was  authorized  under  the  amendment  of  the  general 
raikoad  act  of  1854  (§  5,  chap.  282,  Laws  of  1854). 

(Argued  October  8,  1876;  decided  November  14,  1876.) 

Appsal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  an  order 
of  Special  Term,  requiring  the  Ehinebeck  and  Connecticut 
Bailroad  Company  and  their  attorney  to  file  in  the  office  of 
the  derk  of  Dutchess  county  the  petition  and  other  papers 
and  the  order  of  the  court  confirming  the  report  of  commis- 
sioners to  appraise  the  compensation  to  be  paid  to  Alida  6. 
EadclifEe  and  others,  the  owners  of  real  estate  sought  to  be 
condemned  under  the  general  railroad  act  for  the  purposes  of 
said  company.    (Eeported  below,  8  Hun,  34.) 

Proceedings  were  instituted  by  said  corporation  under  said 
act  in  October,  1875.  Commissioners  of  appraisal  were 
appointed  who  duly  made  their  report,  and  upon  motion,  on 
the  part  of  the  corporation,  the  report  was  confirmed  and  the 
amount  awarded  was  directed  to  be  paid  to  the  owners  or 
deposited  in  a  bank  designated,  to  the  credit  of  their  attorney. 
The  papers  and  order  were  taken  by  the  attorney  of  the  cor- 
poration, who  refused  to  file  the  same,  and  the  corporation 
declined  to  pay  the  award.    Upon  affidavit  showing  these 
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facts  an  order  was  granted  requiring  the  corporation  to  show 
cause  why  the  said  papers  should  not  be  forthwith  filed  in 
the  ofiice  of  the  clerk  of  the  county  of  Dutchess,  and  why 
said  owners  "should  not  have  such  other  or  further  relief 
in  the  premises  as  shall  be  just."  The  railroad  company 
opposed  upon  affidavit  stating,  in  substance,  that  prior  to  and 
on  the  day  of  the  confirmation  of  the  report,  the  attorney  for 
the  owners  expressing  himself  dissatisfied  with  the  award,  the 
attorney  for  the  corporation  offered  to  stipulate  that  the 
award  might  be  set  aside  and  a  new  commission  appointed ; 
that  the  attorney  for  the  owners  desired  ten  days'  time 
in  which  to  consult  and  obtain  consent  of  the  owners,  which 
was  granted ;  that,  thereupon,  the  order  of  confirmation  was 
signed  but  not  filed,  and  before  the  expiration  of  the  ten  days 
the  attorney  for  the  corporation  notified  the  attorney  for  the 
owners  that  it  had  concluded  that  it  would  not  require  the 
land  in  question,  and  so  had  directed  its  attorney  not  to  file 
the  papers.  The  order  directed  the  corporation  and  their  attor- 
ney to  forthwith  file  the  papers,  and  directed  the  corporation 
to  pay  over  or  deposit  the  amount  of  the  award  as  directed  by 
the  order  of  confirmation,  and,  in  case  of  its  omission  so  to  do 
for  ten  days  after  service  of  the  order,  that  a  precept  issue  for 
the  collection  of  the  amount. 

So/muel  Ha/nd  for  the  appellant.  The  award  was  not  filed 
or  confirmed  so  as  to  give  either  party  a  vested  right.  (Laws 
1860,  chap.  140,  %1%\  H.  R.  R.  R.  Co.  v.  Outwater,  3 
Sandf.,  689.)  The  proceedings  being  incomplete  the  com- 
pany had  a  right  to  abandon  them.  {In  re  Wdsh.  Pa/rk^  56 
N.  T.,  144,  154.)  An  appeal  may  be  taken  to  the  General 
Term  of  the  Supreme  Court  in  any  special  proceedings. 
(Laws  1854,  chap.  270,  §  1 ;  Code,  §  11,  sub.  3 ;  R.  and  8.  R. 
R.  Co.  V.  Dams,  43  N.  Y.,  137, 147 ;  /S.,  B.  and  N.  T.  R.  R. 
Co.,  4  Hun,  311.) 

Frank  Loorrm  for  the  respondents.  The  order  was  not 
appealable  to  the  Court  of  Appeals.     {N.  Y.  C.  R.  R.  Go.  v. 
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Ma/rvin^  11  TS.  Y.,  277 ;  R.  and  S.  R.  R.  Co.  v.  Davis,  55 
id.,  145.)  The  order  appealed  from  wa«  rightfully  made. 
{People  V.  Cent.  Bk.,  53  Barb.,  412;  In  re  S.,  B.  and  N.  Y. 
R.  R.  Co.y  4  Hun,  311 ;  Laws  1854,  chap.  282,  §§  5,  6 ;  In  re 
N.  Y.  C.  and  H.  R.  R.  R.  Co.,  60  K  T.,  116;  Heal  v.  P. 
and  C.  R.  R.  Co.,  31  Pemi.,  19 ;  Dams  v.  N.  P.  R.  R.  Co., 
2  Phila.,  146.) 

Andrews,  J.  The  main  question  presented  by  this  appeal 
is,  whether  after  confirmation  of  the  report  of  commissioners 
of  appraisal,  appointed  in  proceedings  instituted  by  a  railroad 
company,  under  the  "  act  to  authorize  the  formation  of  rail- 
road corporations  and  to  regulate  the  same,"  passed  April  2, 
1850,  to  acquire  lands  for  the  use  of  the  road,  the  company 
may  abandon  the  proceedings  and  refuse  to  pay  the  awards 
made  to  the  owners,  if  for  any  reason  it  is  not  deemed  for 
the  interest  of  the  corporation,  or  it  elects  not  to  complete 
the  purchase. 

In  the  Matter  of  the  Conwiissioners  of  Washington  Pa/th 
{56  W.  T.,  144),  this  court  reaflSrmed  the  doctrine  of  pre- 
yious  cases  that  proceedings  taken  by  public  officers  or  bodies 
for  the  condemnation  of  land  for  streets,  or  public  parks 
under  statutes  authorizing  the  appropriation  of  private 
property  for  public  use,  on  compensation  being  made  to  the 
owners,  might,  with  consent  of  the  court,  be  abandoned  at 
any  time  before  the  confirmation  of  the  report  of  the  com- 
missioners of  appraisal.  The  decisions  on  the  subject  were 
referred  to  and  considered  in  the  opinion  of  Rapallo,  J., 
and  he  stated  it  to  be  the  established  doctrine,  that  in 
"  street  eases  the  corporation  may  be  permitted  to  discontinue 
proceedings  at  any  time  before  rights  resulting  therefrom 
have  become  vested  in  the  property  owners,"  and  that  "  no 
such  rights  are  vested,  until  the  report  of  the  commissioners 
is  finally  confirmed,  and  there  is  a  final  award  in  the  nature 
of  a  judgment  in  favor  of  the  property  owners,  for  their 
compensation." 

In  none  of  the  cases  referred  to  in  the  opinion  was  the 
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precise  question  presented,  whether  proceedings  conld  be 
abandoned  after  confirmation  of  the  report  of  the  commis- 
sioners of  appraisal,  the  question  in  all  of  them  being  whether 
before  that  time  they  could  be  discontinued  without  the 
consent  of  the  property  owners.  But  it  was  assumed  by  the 
court  in  nearly  all  the  cases  that  upon  confirmation  of  the  report, 
rights  become  vested  in  the  parties  respectively,  and  that  the 
corporation  could  not  thereafter  recede  and  abandon  the  pro- 
ceedings. 

The  provisions  of  the  various  statutes,  considered  in  the 
cases,  are  by  no  means  uniform.  In  some  of  them,  as  in  the 
statute  of  1813,  relating  to  the  city  of  New  York,  the  corpo- 
ration .  becomes  seized  of  the  land  on  confirmation  of  the 
report  of  the  commissioners  of  estimate  and  assessment,  while 
in  others,  as  in  the  statute  relating  to  the  village  of  Brooklyn 
(chapter  155,  Laws  of  1827),  after  confirmation  of  the  report 
payments  is  required  to  be  made  before  the  corporation 
became  vested  with  the  title  or  the  right  of  possession  of 
the  lands  mentioned  in  the  report. 

The  statute  last  mentioned  was  under  consideration  in 
ITie  People  v.  Corporation  of  Brooklyn  (1  "Wend.,  318),  and 
in  Mwrtvn  v.  Mayor^  etc.  (1  Hill,  545),  and  in  both  cases, 
although  it  was  not  the  precise  point  in  judgment,  the  opin- 
ion of  the  court  clearly  was  that  the  confirmation  of  the 
report  was  the  point,  where  the  discretion  of  the  corporation 
to  abandon  the  proceedings  ended.  The  cases  of  Stafford  v. 
The  Mayor^  etc.,  of  AUxmy  (6  J.  E.,  1 ;  S.  C,  7  id.,  541)  and 
Hawkins  v.  The  Trvstees  of  Rochester  (1  "Wend,  54)  support 
the  same  conclusion. 

The  test  of  the  right  of  a  corporation,  in  street  cases,  to 
discontinue  at  any  particular  stage  of  the  proceedings  is,  we 
think,  under  the  decisions,  whether  "  they  have  progressed  so 
far  as  to  give  mutual  rights  to  the  parties."  (Savage,  C.  J.,  in 
People  V.  Corporation  of  Brooklyn^  1  Wend.,  325.)  If  they 
have  been  carried  to  the  point  where  the  public  has  acquired 
a  right  to  the  land,  and  the  landowner  a  right  to  the  compen- 
sation awarded,  the  corporation  cannot  recede. 
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It  is  not  necessary,  in  order  to  conclude  the  corporation,  that 
the  title  to  the  land  should  have  become  vested  in  it  under 
the  proceedings.  It  is  sufficient  if  the  right  to  acquire  it,  on 
payment  of  the  award,  is  fixed,  and  the  duty  of  the  corpora- 
tion to  pay  the  award  is  absolute.  By  the  seventeenth  section 
of  the  general  railroad  act,  the  application  to  confirm  the 
report  of  the  commissioners  is  to  be  made  by  the  company 
upon  notice  to  the  parties  to  be  affected  by  the  proceedings, 
"  and  the  court,"  the  statute  declares,  "  shall  thereupon  make 
an  order,  containing  a  recital  of  the  substance  of  the  proceed- 
ings in  the  matter  of  the  appraisal,  and  a  description  of  the 
real  estate  appraised,  for  which  compensation  is  to  be  made ; 
and  shall  also  direct  to  whom  the  money  is  to  be  paid,  or  in  what 
bank,  and  in  what  manner,  it  shall  be  deposited  by  the  company." 
The  eighteenth  section  provides  that  a  certified  copy  of  the 
order  shall  be  recorded  in  the  county  in  which  the  land 
described  in  it  is  situated,  and  that  "  thereupon,  and  on  the 
payment  or  deposit  by  the  company  of  the  sums  to  be  paid 
as  compensation  for  the  land,  etc.,  the  company  shall  be  enti- 
tled to  enter  upon,  take  possession  of,  and  use  the  said  land 
for  the  purposes  of  the  incorporation  during  the  continuance 
of  its  corporate  existence,  etc. ;  and  all  persons  who  have  been 
made  parties  to  the  proceedings  shall  be  divested  and  barred 
of  aU  right,  estate  and  interest  in  such  real  estate  during  the 
corporate  existence  of  the  company."  Notwithstanding  the 
imperative  language  of  the  seventeenth  section,  that  the  com- 
pany "  shall  give  notice "  of  the  confirmation  of  the  report, 
these  words  have,  in  similar  statutes,  been  construed  as  permis- 
sory  merely.     {Ma/rtm  v.  Mayor^  etc.,  1  Hill,  545.) 

The  company,  when  the  report  of  the  commissioners  is 
made,  is  apprised  of  the  sum  which  it  will  be  required  to  pay 
for  the  lands  embraced  in  the  report,  and  if  the  valuation  is, 
in  the  judgment  of  the  company,  excessive,  or  if,  for  any 
reason,  it  is  regarded  for  the  interest  of  the  corporation  not 
to  proceed  further,  it  may  decline  to  do  so ;  but  if  the  com- 
pany elect  to  go  on  and  apply  for  and  procure  a  confirmation 
of  the  report,  the  relation  of  vendor  and  vendee  is  then  estab- 
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lished  between  the  parties,  and  the  company  is  bound  to  pay 
the  awards,  or  such  sum  as  may  be  awarded  on  a  second 
appraisal,  if,  on  appeal  by  either  party,  as  provided  for  in 
the  eighteenth  section,  a  new  appraisal  shall  be  directed. 
The  statute  does  not,  in  express  terms,  impose  upon  the 
company  the  duty  to  pay  the  awards  after  confirmation  of 
the  report  of  the  commissioners.  But  the  court  "shall," 
the  statute  declares,  "  direct  to  whom  the  money  is  to  be 
paid,"  etc.  It  assumes  that  the  awards  a-re  to  be  paid  by  the 
company  to  the  persons,  or  in  the  manner  designated  in  the 
order  of  the  court,  and  the  duty  of  the  company  to  pay 
them  is,  we  think,  clearly  implied.  The  provisions  in  the 
eighteenth  section,  that  if,  on  a  second  appeal,  the  awards  are 
increased,  the  difference  "  shall  be  a  lien  on  the  land  appraised," 
and  if  diminished  "the  difference  shall  be  refunded  to  the 
company,"  tend  to  support  the  conclusion  that  the^  confirma- 
tion of  the  first  report,  determines  the  rights  of  both  parties, 
subject  only  to  the  right  of  review,  as  to  the  amount  of  the 
appraisal. 

In  this  case  the  Rhinebeck  and  Connecticut  Railroad 
Company  took  proceedings  under  the  statute  to  acquire  the 
lands  of  the  respondents.  Commissioners  of  appraisal  were 
appointed,  who  made  their  report,  and  the  company  there- 
upon, upon  notice,  moted  for  its  confirmation.  The  court, 
on  the  18th  of  December,  1875,  granted  the  motion,  and 
made  the  order  required  by  the  seventeenth  section  of  the  act, 
which  order  directed,  among  other  things,  that  the  sum  awarded 
to  the  respondents  should  be  paid  to  them,  or  deposited 
in  the  First  National  Bank  of  Rhinebeck  to  the  credit  of 
their  attorney.  The  order  was  not  entered,  and  the  papers 
on  which  it  was  granted  were  not  filed.  The  company 
retained  them,  and  refused  to  enter  the  order  or  file  the 
papers,  or  to  pay  or  deposit  the  amount  of  the  award.  This 
motion  was  made  to  compel  the  company  to  file  the  papers 
and  order,  and  for  other  and  further  relief. 

The  court,  after  hearing  the  parties,  made  an  order  granting 
the  specific  relief  asked  in  the  notice  of  motion,  and  also 
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directing  the  company  to  pay  to  the  respondents  the  amount 
of  the  award,  or  deposit  it  as  directed  in  the  order  of 
confirmation,  and  in  default  thereof  for  ten  days  after  service 
of  the  order,  that  a  precept  issue  for  its  collection.  The 
confirmation  of  the  report  of  the  commissioners  of  appraisal 
in  proceedings  to  acquire  lands  by  a  railroad  company  under 
the  general  raiboad  act,  within  the  principle  established  in 
the  street  cases  referred  to,  creates  reciprocal  rights  between 
the  company  and  the  landowners,  and  puts  it  beyond  the 
power  of  the  company  thereafter  to  abandon  the  proceed- 
ings. The  order  of  confirmation  operates  as  a  judgment 
binding  both  parties. 

It  was  the  right  of  the  respondents  to  have  the  order  of 
confirmation,  and  the  papers  upon  which  it  was  granted,  filed 
in  the  proper  clerk's  office.  The  company  had  no  exclusive 
right  to  them.  The  order  was  the  evidence  of  the  decision 
of  the  coBrt,  and  with  the  papers  upon  which  it  was  granted, 
should  have  been  filed  with  the  clerk  who  is  the  custodian  of 
its  records. 

That  part  of  the  order  which  directs  the  respondent  to 
file  the  report  and  papers,  and  the  order  of  confirmation  was 
clearly  right,  and  we  think,  also,  that  the  awarding  of  a 
precept  to  collect  the  award  of  the  commissioners  in  default 
of  the  respondents'  paying  or  depositing  the  same  as  required 
by  the  order  of  confirmation,  was  authorized  under  the 
amendment  of  1854.  (Laws  of  1854,  chap.  282;  Matter 
of  ike  iT.  Y.  a  and  H.  R,  R.  R.  Co.,  60  N.  T.,  116.)  The 
facts  stated  in  the  affidavits  presented  in  opposition  to  the 
motion,  do  not  show  that  the  proceedings  were  abandoned 
by  mutual  consent  of  the  parties.  The  attorney  for  the 
company  before  the  order  of  confirmation  was  made,  con- 
sented to  give  the  attorney  for  the  landowners,  ten  days 
time  to  consult  with  and  obtain  their  consent  to  have  the 
award  vacated.  But  the  attorney  did  not  postpone  the  appli- 
cation for  the  order  of  confirmation,  but  procured  it  to  be 
signed,  and  put  the  company  in  a  position  to  enforce  its  claim 
to  the  land. 
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It  is  uimecessary  to  consider  whether  the  court  could,  upon 
application,  set  aside  the  order  and  relieve  the  company.  No 
such  application  has  been  made,  and  the  question  is  n5t  now 
before  us. 

The  order  should  be  aflBrmed  with  costs,  without  prejudice 
to  the  company  to  move  the  court  for  leave  to  abandon  the 
proceedings,  or  as  it  may  be  advised. 

All  concur. 

Ordered  accordingly. 


Jahes  W.  Lyon,  as  Guardian,  etc.,  v.  James  W.  Lyon  et  al. 

A  general  guardian,  having  in  his  hands  moneys  belonging  to  his  ward, 
executed,  individually,  to  himself,  as  guardian,  a  bond  and  mortgage 
for  the  amount.  He  sold  the  mortgaged  premises,  subject  to  the  mort> 
gage,  and  subsequently  brought  this  action  to  foreclose  the  mortgage, 
'  making  himself,  individually,  and  the  owner  of  the  equity  of  redemp- 
tion parties  defendant.  A  judgment  of  foreclosure  and  sale  was  per- 
fected and  the  premises  sold.  On  motion  of  the  purchaser  to  be 
discharged  from  his  purchase,  hM,  that  the  parties  were  estopped  by 
the  Judgment  from  questioning  the  validity  of  the  mortgage;  that,  as 
between  the  guardian  and  ward,  the  court  would  regard  it  as  a  valid 
security  against  the  guardian,  and,  so  long  as  the  money  was  realized, 
the  ward  had  no  ground  of  complaint;  and  that,  therefore,  so  far  as 
the  mortgage  was  concerned,  no  difficulty  existed  as  to  conferring  a 
good  title. 

Certain  Judgment  creditors  of  the  owner  of  the  equity  of  redemption  were 
not  made  parties  originally.  After  entry  of  Judgment,  upon  written 
consent  of  the  attorneys  for  said  creditors,  it  was  ordered  that  all  the 
papers  and  proceedings  be  amended,  nune  pro  tunc,  by  adding  their 
names,  and  that  they  be  bound  by  the  proceedings.  Held,  that  it  was 
incumbent  upon  plaintiff  to  establish,  unequivocally,  the  authority  of 
the  attorneys  to  enter  into  the  stipulation;  that  without  such  authority 
the  judgment  creditors  were  not  bound;  and,  in  the  absence  of  proof 
thereof,  the  purchaser  could  not  be  compelled  to  take  the  title. 

(Argued  October  8,  1876;  decided  November  14,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  j'udicial  department  reversing  an  order  of 
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Special  Term  which  discharged  Horatio  K.  Wilcox,  a  pur- 
chaser under  a  decree  of  foreclosure  and  sale  herein,  from  his 
purchase,  and  from  liability  thereon,  because  of  defect  of  title ; 
and  directing  said  purchaser  to  complete  his  purchase. 

In  January,  1869,  the  plaintiff  herein,  whp  was  the  guardian 
of  Matilda  Lotten,  an  infant,  had  in  his  hands,  as  said 
guardian,  $4,000  belonging  to  his  ward.  He  made  and  exe- 
cuted, individually,  to  himself,  as  guardian,  abend  conditioned 
to  pay  that  sum,  and  a  mortgage  upon  certain  premises  owned 
by  him,  to  secure  the  same.  He  subsequently  sold  and  con- 
veyed the  premises,  subject  to  the  mortgage,  to  Rena  Nelson, 
who  sold  and  conveyed  the  same,  also  subject  to  the  mortgage, 
to  Welcome  B.  Beebe.  This  action  was  brought  to  foreclose 
said  mortgage.  Plaintiff  himself,  and  the  subsequent  pur- 
chasers being  made  parties  defendant.  Kone  of  the  defend- 
ants appeared,  and  judgment  was  perfected  November  26, 
18Y3.  It  was  afterwards  discovered  that  there  were  various 
judgment  creditors  of  said  Beebe,  whose  judgments  were  liens 
on  the  mortgaged  premises,  who  were  not  made  parties.  The 
attorneys  on  the  records,  for  the  judgment  creditors,  signed  a 
stipulation  consenting  that  the  summons,  pleadings,  papers  and 
proceedings  in  the  action  be  amended,  ntmcjpro  tunc,  as  of  the 
day  they  were  respectively  had  and  filed,  by  adding  the  names 
of  said  judgment  creditors  as  defendants,  waiving  service  of 
papers  and  time  allowed  to  answer  or  demur,  and  stipulating  that 
their  respective  clients  should  be  bound  thereby, without  preju- 
dice to  proceedings  already  had.  Upon  filing  the  stipulation, 
and  on  June  12,  1874,  an  order  was  entered  thereon  in  con- 
formity with  its  terms,  and  further  ordering  that  the  order  be 
annexed  to  and  made  part  of  the  judgment ;  the  said  attorneys 
also  appearing  and  consenting  thereto.  The  premises  were 
sold,  and  bid  off  by^said  Horatio  K.  Wilcox. 

Ed/kDwrd  H.  Hohba  for  the  appellant.  The  mortgage  itself 
was  invalid,  and  so  was  any  title  derived  through  it.  (1  Story's 
Eq.  Jur.,  §  317 ;  1  PoweU  on  Mort.,  286 ;  Ackermcm  v.  Emott, 
4  Barb.,  626 ;  Perry  on  Trusts,  §§  194-209,  602.)    The  decree 
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of  foreclosure  waa  mvalid,  becaufie  the  judgment  creditors  of 
the  holder  of  the  fee  were  not  made  parties  before  final  judg- 
ment. {Jackson  v.  Ba/rUett^  8  J.  E.,  861 ;  Lu%k  v.  Hastings, 
1  Hill,  656 ;  Wal/radt  v.  Mayna/rd,  3  Barb.,  584 ;  £dwds.  on 
Parties,  88 ;  CwUs  v.  Hitchcock,  10  Paige,  399.)  Plaintiff 
could  not,  as  a  trustee,  maintain  an  action  against  himself. 
(Hill  on  Trustees,  273  ;  1  Story's  Eq.  Jur.,  §  6Y9 ;  1  Parsons 
on  Con.  [6th  ed.],  164,  253  ;  Eriglis  v.  Fumess,  4  E.  D.  8., 
599 ;  Pars,  on  Part.  [2d  ed.],  302 ;  BmjUm  v.  McAvay,  29 
How.,  2Y8.)  If  the  title  coming  through  the  foreclosure  was 
defective,  the  purchaser,  imless  he  had  full  notice,  could  not 
be  compelled  to  take  it.  {Jackson  v.  Ed/wards,  22  Wend., 
498 ;  Met.  Bk.  v.  Thompson,  55  N.  T.,  11.) 

D,  P.  Ba/nnxvrd  for  the  respondent. 

MiLLBB,  J.  Upon  this  appeal  it  is  not  material  to  consider 
the  question  whether  the  mortgage  executed  by  the  plaintiff  to 
himself,  as  guardian,  was  a  valid  security  for  money  belong- 
ing to  the  infant's  estate.  It  is  sufficient  that  as  between 
the  guardian  and  the  infant  a  court  of  equity  would  regard  it 
as  a  valid  security  against  the  guardian  and  give  full  effect  to 
it  for  the  purpose  of  protecting  the  interest  of  the  ward.  The 
plaintiff  clearly  could  not  object  in  an  action  which  he  had  insti- 
tuted, and  the  original  defendants  not  having  interposed  any 
objection  in  the  foreclosure  suit,  are  estopped  from  question- 
ing the  validity  of  the  judgment,  and  are  bound  by  the  same. 
As  to  the  infant,  so  long  as  the  money  is  accounted  for  or 
realized  under  the  decree  of  foreclosure,  there  can  be  no  ground 
of  complaint.  The  judgment  being  valid  between  the  original 
parties,  no  difficulty  exists  as  to  conferring  a  good  title,  so  far 
as  they  are  concerned. 

A  more  serious  question  arises  in  regard  to  the  lien  of 
the  judgment  creditors  who  were  not  made  parties  in  the 
first  instance,  and  we  think  that  such  creditors  having  been 
omitted  as  such  parties  before  final  judgment  was  entered, 
it  does  not  sufficiently  appear  that  there  has  been  an  abso- 
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lute  waiver  of  their  respective  Kens.  The  judgment  wafi 
entered  long  before  there  was  any  appearance  on  their 
behalf  by  attorneys,  and  the  consent  of  the  attorneys  to 
the  anxendment  of  the  proceedings  mmc  pro  time,  and  a 
waiver  of  the  irregularity  after  judgment,  does  not  of  itself 
establish  authority  for  such  a  purpose.  It  does  not  appear  in 
the  stipulation  or  any  of  the  appeal  papers  that  such  authority 
actually  existed,  and  after  a  judgment  has  been  entered  and 
before  the  legal  effect  of  the  notice  of  lis  pendens  and  other 
proceedings  can  be  changed  by  consent  of  the  attorneys,  there 
should  be  affirmative  proof  of  the  power  of  the  attorneys  to 
enter  into  the  stipulation,  and  that  they  had  full  and  ample 
authority  to  act  in  the  premises.  The  party  seeking  to  enforce 
the  sale  under  a  decree  of  foreclosure  under  such  circumstances, 
should  establish,  unequivocally,  the  right  of  the  attorneys  not 
only  to  appear  but  to  execute  the  proper  stipulation  on  behalf 
of  the  judgment  creditors,  which  they  claim  to  represent.  A 
different  rule  might  lead  to  embarrassment  and  subject  the 
purchaser  to  the  hazard  of  a  litigation,  and  perhaps  to  serious 
loss.  In  this  respect  he  should  be  fully  protected,  and,  as  the 
case  stands,  was  not  compelled  to  take  the  title  offered  to  him. 

The  order  of  the  General  Term  must  be  reversed  and  that  of 
the  Special  Term  affirmed,  with  costs. 

AU  concur ;  Eabl,  J.,  in  result. 

Ordered  accordingly. 


Gabset  L.  Sohutleb  et  al.,  Eespondents,  v.  John  N.  Hay- 
WABD,  Appellant,  Patrick  H.  Powbb  et  al..  Respondents. 

The  provision  of  the  mechanic's  lien  law  for  the  city  of  New  York  of 
1868  (§  14,  chap.  500,  Laws  of  1863),  declaring  that  for  the  purposes  of 
the  act  one  who  has  sold  lands  "upon  an  executory  contract  of  pur- 
chase contingent  upon  the  erection  of  buildings  thereon  shall  be  deemed 
the  owner,  and  the  vendee  the  contractor  "  does  not  change  the  actual 
relation  between  the  vendor  and  vendee,  or  vary  their  legal  rights  as  to 
each  other,  or  to  third  persons,  except  for  the  purposes  of  the  lien 
authorized  by  it. 
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Defendant  H.  contracted  to  sell  defendant  B.  certain  premises,  and  to 
advance  to  him  $9,000  to  complete  some  unfinished  houses  thereon.  B. 
agreed  to  finish  the  houses  on  or  before  May  1,  1878,  and  to  give  his 
bonds  with  mortgages  on  the  premises  for  the  purchase-price,  with 
interest  to  date  to  May  1,  1873.  The  houses  were  not  finished  until 
July,  1874  H.  acquiesced  in  the  completion  of  the  work  after  the  time 
had  expired.  After  their  completion  no  deed  was  tendered  or  bonds  and 
mortgages  given,  but  H.  took  possession  of,  and  rented  the  buildings. 
In  an  action  to  foreclose  mechanics'  liens  filed  by  sub-contractors  H. 
claimed  to  recoup  damages  sustained  because  of  the  delay  in  completing 
the  buildings.    BM,  that  H.  was  not  entitled,  byway  of  damages,  to  the 

'  rental  value  of  the  premises  for  the  time  between  that  fixed  for  the  com- 
pletion of  the  buildings  and  the  time  of  their  actual  completion,  as  H.  was 
not  entitled  under  the  contract  to  the  rents  and  profits  or  to  the  use  and 
occupation  of  the  premises;  that  the  fact  that  he  did  receive  the  rents 
after  the  buildings  were  completed  was  immaterial,  as  he  did  not 
receive  them  under  the  contract;  that  H.  was  not  entitled  to  be  allowed 
interest  on  the  purchase-money,  as  whatever  interest  he  was  entitled  to 
by  virtue  of  his  contract  he  was  still  entitled  to  from  B.,  and  to  the 
security  by  mortgage  for  its  payment;  and,  in  the  absence  of  proof  of 
special  damage,  that  the  lienors  were  entitled  to  judgment  for  the  balance 
unpaid  by  H.  to  B.  under  their  contract  at  the  time  of  filing  theliens. 

(Argued  October  4,  1876;  decided  November  14, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York  affirm- 
ing a  judgment  in  favor  of  plaintiffs,  entered  upon  the  report 
of  a  referee. 

This  action  was  brought  to  foreclose  a  mechanic's  lien  upon 
certain  premises  in  the  city  of  New  York,  the  legal  title  to 
which  was  in  defendant  Hayward. 

By  agreement  in  writing  dated  March  4, 1873,  Hayward 
agreed  to  sell  and  convey  to  defendant  Leonard  Buck,  Jr.,  three 
unfinished  buildings  with  the  lots  situate  on  the  west  side  of 
Madison  avenue  for  the  sum  of  $15,800  each,  and  to  advance 
said  Buck  $9,000  to  complete  said  buildings  in  ten  payments  at 
various  stages  of  the  work.  Buck  agreed  to  give  his  bond  and 
mortgage  on  each  house  for  $15,800,  with  the  usual  insurance 
and  interest  clause,  the  interest  on  said  mortgages  to  date  from 
May  1, 1873.  No  time  was  specified  in  the  contract  when  the 
bonds  and  mortgages  were  to  be  given.    Buck  also  agreed  to 
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finish  the  buildings  by  May  1, 1873.  The  buildings  were  not 
finished  until  July  1,  1874,  the  deeds  were  never  demanded 
from  or  tendered  by  Hay  ward  to  Buck,  and  the  bonds  and 
mortgages  were  never  demanded  from  nor  tendered  by  Buck 
to  Hay  ward.  Hayward  took  possession  and  rented  said  three 
buildings  to  tenants  on  May  1,  1874,  Buck  occupying  one  of 
them.  Hayward  continued  to  make  payments  of  installments 
to  Buck  under  their  contract  after  May  1,  1873,  and  up  to 
September  4,  1873,  to  the  aggregate  amount  of  $6,400.  The 
sub-contractors  under  Buck  filed  their  liens  respectively  on 
September  4,  1873,  and  November  13,  1873,  for  work  .done 
and  materials  furnished  between  March  9,  1873,  and  the  date 
of  filing  their  respective  liens.  The  referee  found  $2,600  due 
from  Hayward  to  Buck  under  their  contract,  with  interest, 
and  gave  judgment  against  him  as  owner,  in  pursuance  of  the 
act  of  1863,  chapter  500,  section  14,  personally,  up  to  said 
amount  and  interest,  $2,784,  in  favor  of  the  sub-contractors, 
and  directed  a  sale  of  the  premises  to  satisfy  the  liens  to  that 
amount.  The  owner,  Hayward,  in  his  answer,  set  up  a  breach 
of  his  contract  by  Buck,  and  claimed  to  be  entitled  to  set  off 
against  the  balance  unpaid  by  him  on  said  contract,  the 
damage  he  has  sustained  by  the  failure  of  Buck  to  complete 
the  houses  at  the  stipulated  time. 
Further  facts  appear  in  the  opinion. 

Sa/mud  Hcmd  for  the  appellant.  The  appellant  is  the 
owner  of  the  premises,  and  the  true  measure  of  his  damage  is 
the  value  of  their  use  during  the  period  he  was  deprived  of 
the  use  of  them.  {MusMett  v.  Silverman^  50  N.  T.,  362 ; 
D(yughty  V.  DevKfi,  1  E.  D.  S.,  625 ;  Oovdier  v.  Thorp^  id., 
697 ;  O'DmnM  v.  Rosenberg,  14  Abb.  [N.  S.],  59 ;  Ruff  v. 
Rmdldo,  50  N.  Y.,  664.)  The  sub-contractors  could  only 
recover  to  the  extent  the  contractor  could,  were  there  no  sub- 
contractors. {Doughty  v.  Devl/m,  1  E.  D.  S.,  625 ;  Ferguson 
V.  Bv/rke,  4  id.,  699 ;  Cq/nrKm  v.  McIncroWy  13  N.  Y.,  70.) 

Thomas  Hooker  and  F.  O.  Smedley  for  the  respondents. 
It  was  imnecessary  to  prove  delivery  or  tender  of  the  bonds 
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and  mortgagee.  (Redfidd  v.  II,  P.  Ins.  Co,^  56  N.  T.,  358 ; 
JusOi  V.  Nat  Bk,  of  Comm,^  id.,  485 ;  CohmU  v.  Lomrence^ 
38  id.,  71 ;  McCahe  v.  Brayton^  id.,  196  ;  Tipton  v.  FeitneVy 
20  id.,  432 ;  MoMahon  v.  N.  Y.  amd  E.  R.  R.  Co.,  id.,  468  ; 
Dillon  V.  Masterson,  7  J.  &  S.,  135 ;  Beehman  F.  Ins.  Co.  v. 
Fwst  M.  E.  Ch.,  18  How.  Pr.,  436 ;  Hard  v.  SeeUy,  47  Barb., 
428 ;  McCuUough  v.  Cba?,  6  id.,  387 ;  PearsoU  v.  Fraser^  14 
id.,  564 ;  Pordage  v.  6bZ(3,  1  Wm.  Saund.,  319 ;  1  Chitty's 
Pldgs.,  323 ;  2  Pars,  on  Con.  [5th  ed.],  531 ;  Boone  v.  Eyre^  1 
H.  Bl.,  273,  note  a;  Duke  of  Albcms  v.  Shwe^  id.,  279 ;  Ben- 
nett v»  Piodey,  7  J.  R.,  249 ;  Smith  v.  Betts^  16  How.  Pr., 
251 ;  Tompkins  v.  Elliott,  5  Wend.,  497 ;  Govld  v.  Bamks^ 
8  id.,  566 ;  Campbell  v.  Jones,  6  T.  R.,  570 ;  Laird  v.  Smith, 
44  K  T.,  618 ;  Dowd/ney  v.  McCuUom,  59  id.,  373 ;  /Sfcwjm- 
«<?/i  V.  Pratt,  3  J.  &  S.,  496.)  The  owner  cannot  claim  that 
the  contractor  perfected  his  rights  under  the  contract  by 
reason  of  non-completion  on  May  1, 1873.  {DiUon  v.  Master- 
son,  7  J.  &.  S.,  135 ;  Rufv.  Rinaldo,  55  N.  T.,  664;  Galki. 
gher  v.  Nichols,  60  id.,  448;  Smith  v.  ^Gurgerty,  4  Barb., 
614;  Sinclair  v.  Talhnadge,  35  id.,  602.)  No  damage  was 
sustained  by  the  appellant.  {Rogers  v.  Wheeler,  52  N.  Y., 
262 ;  Cosier  v.  Shipman,  35  id.,  542 ;  Fan  /5/yA^  v.  Hyatt,  46 
id.,  259 ;  Zefer  v.  Field,  47  id.,  408 ;  Morgan  v.  MvUigany 
50  id.,  665 ;  xSwi^A  v.  (9.  J^.  in*.  Cb.,  62  id.,  85 ;  Hulce  v. 
Sh&mum,  13  How.,  411 ;  Sha/rp  v.  Wright,  35  Barb.,  236 ; 
TayZor  V.  Ghuest,  58  N.  T.,  265  ;  Fahhrl  v.  KaXbjleisch,  52  id,, 
28 ;  StewaH  v.  Smith,  14  Abb.,  75 ;  TlvhheU  v.  MeigSj  50 
N.  T.,  482 ;  Chviibock  v.  "Permw/i,  42  id.,  435  ;  Smith  v.  Cb^, 
29  id.,  666 ;  La4/rd  v.  Smith,  44  id.,  618 ;  Titnney  v.  Ashley, 
15  Pick.,  546 ;  TFirfrorf  v.  ^oZZ,  9  Barb.,  271 ;  i^«»  v.  Harding, 
7  Gush.,  522  ;  2  Greenl.  Ev.  [9th  ed.],  293,  note  6 ;  Hayt  v. 
Miner,  7  Hill,  526 ;  Devlin  v.  Mack,  2  Daly,  100 ;  e7i?n^«  v. 
Brown,  4  Hun,  128.) 

Allen,  J.  The  statute  (chapter  500,  of  the  Laws  of  1863, 
section  14)  declares  that  for  the  purposes  of  the  act,  any 
person  who  may  have  sold  or  disposed  of  lands   upon  an 
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executory  contract  of.  purchase  contingent  upon  the  erection 
of  bxiildings  thereon,  shall  be  deemed  the  owner,  and  the 
vendee  the  contractor,  and  subjects  the  owner  in'  all  respects 
to  the  provisions  of  the  act.  The  law  does  not  assume  to 
change  the  actual  relation  of  vendor  and  vendee,  or  vary  their 
legal  rights  as  between  themselves  or  in  respect  to  third 
persons,  except  for  the  purposes  of  the  lien  authorized  by  it. 
The  entire  effect  of  the  provision  is  to  give  to  laborers  and 
material-men  a  lien  for  work  performed  and  materials  fur- 
nished toward  the  erection  of  buildings  upon  the  lands,  as  if 
the  vendor  were  the  absolute  owner,  and  the  purchaser  had 
contracted  with  him  to  erect  the  buildings.  The  same  result 
is  accomplished  in  other  statutes  by  giving  a  lien  wherever 
buildings  are  erected  upon  lands  with  the  consent  of  the 
owner.  The  appellant  Hayward  was  the  legal  owner,  that 
is,  the  legal  title  of  the  lands  was  in  him  at  the  time  of  the 
erection  of  the  buildings,  but  the  title  was  held  in  trust  for 
Burke,  who  was  the  equitable  owner,  subject  to  the  perform- 
ance of  the  contract  of  purchase  by  him.  The  contract  has 
never  been  abandoned  or  rescinded,  and  the  purchaser  is  now 
entitled  to  a  specific  performance  of  it.  The  appellant  does 
not  allege  a  failure  to  perform  the  contract  by  Burke,  and  a 
consequent  forfeiture  of  all  rights  under  the  contract,  either 
to  the  premises  or  to  the  advances  in  money  agreed  to  be 
made.  On  the  contrary,  Hayward  himself  testified  that  he 
acquiesced  in  the  completion  of  the  buildings  and  made  pay- 
ments to  Burke  under  the  contract  as  late  as  July,  1874,  long 
after  the  lien  of  the  respondents  attached,  and  fifteen  months 
aft^er  the  day  named  for  the  completion  of  the  buildings,  and 
the  referee  has  found,  at  the  request  of  Hayward,  that  the 
contract  continued  in  force  after  the  1st  day  of  May,  1873, 
and  the  work  on  said  buildings  was  thereafter  proceeded 
with  by  Burke  with  his  assent.  The  relation  of  vendor  and 
vendee  was  therefore  continued  and  the  contract  was  in  force 
as  an  executory  contract  of  sale  until  the  completion  of  the 
buildings  and  the  right  of  the  purchaser  to  the  last  of  the 
payments  to  be  made  by  the  owner  was  perfect.  The  only 
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defence  urged  to  the  claims  and  liens  of  the  respondents  is 
by  way  of  recoupment  for  damages  sustained  by  reason  of 
the  delay  in  eompleting  the  buildings.  It  is  urged  that  the 
respondents  can,  as  lienors,  under  the  statute,  have  no  other  or 
greater  claim  than  could  be  enforced  at  the  suit  of  Burke, 
and  that  whatever  would  constitute  a  defence  in  whole  or  in 
part  in  action  by  Burke,  is  competent  as  against  the  present 
claimants.  Whether  this  be  so  in  respect  to  a  claim  for  unli- 
quidated damages  for  mere  delay  in  the  performance  of  a 
contract  acquiesced  in  by  the  owner  need  not  be  considered. 
The  answer  of  the  appellant  is  very  general  as  to  the  damages 
which  he  claims  to  recoup.  He  does  not  aver  any  special 
damages,  but  merely  that  by  reason  of  the  failure  of  the 
contractor  and  purchaser  to  finish  the  buildings  by  the  time 
limited  he  had  sustained  damages  to  the  amount  of  $3,900. 
Upon  the  trial,  the  appellant  proved,  under  objections,  the 
rental  value  of  the  premises  from  the  time  the  houses  were 
to  have  been  completed,  and  also,  the  interest  which  would 
have  accrued  upon  the  mortgage  had  it  been  given  pursuant 
to  contract. 

No  claim  was  made  by  the  appellant  for  the  allowance  of 
interest  by  way  of  damages,  and,  therefore,  the  claim  as  shad- 
owed forth  in  the  evidence  and  by  the  finding  by  the  referee 
of  the  amount  as  requested  must  be  considered  as  abandoned. 
The  referee  was  only  asked  to  find  that  the  appellant  sustained 
damages  by  reason  of  the  delay  in  the  completion  of  the  build- 
ings, to  the  amount  of  the  value  of  the  use  thereof.  The  referee 
was  unquestionably  right  in  declining  to  give  to  the  appellant 
the  value  of  the  use  or  the  rental  value  of  the  premises  for 
the  interval  of  time  between  that  fixed  by  contract  for  their 
completion,  and  the  time  of  their  actual  completion.  Had 
he  been  the  actual  instead  of  the  merely  theoretical  owner 
for  the  purposes  of  the  statute,  the  claim  might  have  been 
proper.  In  such  case,  that  might  have  been  his  actual  loss, 
but  not  so  under  the  circumstances  developed  here.  The 
houses  when  completed  were  not  to  be  for  the  use  and  occu- 
pation of  Hay  ward,  but  of  his  vendee,  Burke.     The  latter 
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was  entitled  to  the  rents  and  profits  unless  he  forfeited  his 
right  by  some  default,  and  the  contract  had  been  rescinded 
for  that  reason.  The  time  of  the  completion  of  the  build- 
ings was  not  of  the  essence  of  the  contract,  and  if  it  was  the 
vendor  did  not  avail  himself  of  this  failure  to  perform  at  the 
day,  but  suffered  the  purchaser  to  perform  it  at  a  later  day, 
and  the  rights  of  the  parties  to  the  contract  were  the  same 
as  if  the  performance  had  been  to  the  letter  as  to  time  and 
manner.  Hayward  was  not,  by  the  terms  of  the  contract, 
entitled,  either  to  the  rents  and  profits  of  the  premises  or  to 
their  use  and  occupation.  That  he  now  receives  the  rents 
of  some  of  the  houses  proves  nothing,  for  the  reason,  that  he 
does  not  receive  them  pursuant  to  the  contract  of  sale,  but 
under  some  new  arrangement  which  cannot  affect  the  lien  of 
the  respondents.  Had  the  referee  been  requested  to  allow 
the  interest  upon  the  purchase-price  from  the  time  the  mort- 
gage was  to  bear  interest  by  way  of  damages,  he  would  have 
been  compelled  to  rule  adversely  to  the  claim.  The  appellant 
has  not  lost  his  interest ;  whatever  interest  he  is  entitled  to 
in  virtue  of  his  contract  of  sale,  he  is  still  entitled  to  demand 
and  have  of  Burke,  and  to  security  upon  the  premises  by 
mortgage,  for  its  payment.  For  aught  that  appears,  Burke 
is  entirely  solvent  and  able  and  ready  to  pay  on  request,  and 
is  prepared  to  give  a  mortgage  according  to  the  terms  of  the 
agreement,  which  will  be  ample  security  for  the  full  amount 
of  principal  and  interest  due  the  appellant.  There  has  been 
no  default  on  the  part  of  Burke  to  give  the  mortgage,  for  he 
has  not  been  requested  to  do  so,  and  should  he  make  default 
he  will  forfeit  his  rights  under  the  contract  and  the  appellant 
will  have  the  benefit  of  the  work  and  materials  of  the 
respondent,  and  all  that  he  contemplated  receiving  for  his 
advances  in  the  contingency  of  Burke's  failure  to  perform 
upon  his  part.  K  any  interest  could  be  allowed  it  would 
only  be  the  interest  upon  the  interest,  the  payment  of  which 
has  been  deferred.  But  no  claim  was  made  of  this  and  no 
question  in  respect  to  it  is  before  us.  The  appellant  could 
have  had  his  mortgage  and  a  specific  performance  of  his  con- 
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tract  with  Burke  had  he  claimed  it,  and  the  respondente  have 
lost  no  right  merely  because  the  appellant  has  not  insisted 
upon  a  literal  performance. 

The  judgent  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


^_  William    Q.   Cummins,   Appellant,  v.   The    Agricultural 

ys^ira/  Insurance  Company,  Eespondent. 

A  policy  of  insurance  issued  by  defendant  upon  plaintiff's  dwelling-house 
contained  a  provision  that  if  the  dwelling-house  *'  become  vacated  by 
the  removal  of  the  owner  or  occupant/'  the  policy  would  be  void,  etc.  In 
an  action  upon  the  policy,  plaintiff's  evidence  tended  to  show  that  the 
occupant  and  his  wife  absented  themselves  from  the  house  for  a  consid- 
erable period,  but  for  a  temporary  and  special  purpose,  he  retaining  it 
as  his  residence,  and  intending  to  return  to  it,  leaving  his  furniture  and 
family  clothing  therein,  his  wife  taking  care  of  it,  going  to  it  every 
week  to  cleanse  it,  and,  from  time  to  time,  for  other  purposes.  BM, 
that  the  provision  referred  to  a  permanent  removal,  an  entire  abandon- 
ment of  the  house  as  a  place  of  residence;  and  that  a  refusal  of  the 
court  to  submit  to  the  Jury  the  question  whether  the  house  had  been 
vacated  by  the  removal  of  the  occupant  was  error. 

Baine  v.  The  Agricultural  Insurance  Company  (5  T.  &  C,  619),  WeHon  v. 
(X6y  Insurance  Company  (16  Wis.,  138),  Bdrrieon  v.  Oity  Insurance  Com- 
paniy  (9  Allen,  231),  Keith  v.  Quincy  Insurance  Company  (10  id.,  228) 
distinguished. 

Also  held,  that  a  statement  in  the  proof  of  loss  that  the  premises  were 
vacant  did  not  preclude  plaintiff  from  showing  the  circumstances  under 
which  the  house  had  been  vacated. 

Cummins  v.  Agrumltural  Insurance  Company  (5  Hun,  554)  reversed. 

(Argued  October  5,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  in  favor  of 
plamtrS,  entered  upon  an  order  denying  motion  for  a  new 
trial,  and  directing  judgment  on  an  order  nonsuiting  plaintiff 
on  trial.     (Mem.  of  decision  below,  5  Hun,  554.) 
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This  action  was  npon  a  policy  of  insurance  issued  by  defend- 
ant, insuring,  among  other  things,  plaintifiPs  dwelling-house. 

The  policy  contained  this  provision :  "  If  the  dwelling-house 
or  houses  hereby  insured  become  vacated  by  the  removal  of 
the  owner  or  occupant,  or  be  unoccupied  at  the  time  of  effect- 
ing the  insurance,  and  not  so  stated  in  the  application,  then,% 
and  in  every  such  case,  and  in  either  of  said  events,  this  pol- 
icy shall  be  null  and  void,  until  the  written  consent  of  the 
company,  at  the  home  office,  is  obtained." 

The  house  was  occupied,  at  the  time  of  the  issuing  of  the 
policy,  by  Albert  Cummins  and  wife,  plaintiff  residing  in 
another  house  near  by.  Some  three  months  prior  to  the 
fire,  plaintiff  went  from  home,  leaving  his  wife,  and  his  son 
and  wife,  at  his  request,  stayed  at  his  residence  during  his 
absence.  Plaintiff's  evidence  was  to  the  effect  that  Albert 
still  retained  the  house  as  his  residence  ;  left  there  his  furni- 
ture and  family  clothing,  and  intended  to  return  to  it  upon 
the  return  of  his  father.  Albert  and  his  wife  were  frequently 
at  the  house,  the  latter  going  there  each  week  to  sweep  it,  air 
the  furniture,  and,  at  other  times,  to  can  fruit,  to  obtain  arti- 
cles needed,  and  for  other  purposes.  Before  the  return  of  the 
plaintiff,  and  while  Albert  was  thus  absent,  the  house  was 
burned.  In  the  proofs  of  loss,  plaintiff  stated  that  the 
premises  were  vacant  at  the  time  of  the  fire.  At  the  close  of 
the  evidence, .  defendant's  counsel  moved  for  a  nonsuit,  upon 
the  ground  that  the  undisputed  evidence  showed  that  the  house 
becajne  vacant,  and  continued  so  up  to  the  fire,  without  notice 
to  defendant. 

Plaintiff's  counsel  asked  the  court  to  submit  the  question  to 
the  jury  whether  the  occupant  of  the  house  vacated  the  same 
by  removal.  The  court  refused  so  to  do,  and  granted  the 
motion  for  a  nonsuit,  to  which  plaintiff's  counsel  duly 
excepted.  Exceptions  were  ordered  to  be  heard  in  first 
instance  at  General  Term. 

Geo.  B,  Bradley  for  the  appellant.  The  hous^  did  not 
become  vacated  by  the  removal  of  the  occupant.    (6  J.  &  S., 
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517 ;  JRann  v.  Same  Ins.  Co.,  59  N.  T.,  387 ;  Hoffmcm  v. 
JEtna  Ins.  Co.,  32  id.,  405 ;  Reynolds  v.  Com.  Ins.  Co.,  47 
id.,  697;  Hynds  v.  ScJien.  Co.  Ins  Co.,  11  id.,  554;  Com. 
Ins.  Co.  V.  Robinson,  64  HI.,  265 ;  5  Am.  R.,  557 ;  2  Burr.  L. 
Diet.,  Removal ;  Crcmford  v.  WUson,  4  Barb.,  518 ;  G^Brien 
V.  Com.  F.  Ins.  Co.,  6  J.  &  S.,  517.)  The  paper  of  Sep- 
tember eighteenth  was  in  no  sense  an  estoppel.  {MoMaster 
V.  Pre^t,  etc.,  of  Ins.  Co.,  55  K  T.,  222.) 

Bradley  Winslow  for  the  respondent.  The  refusal  to  alloTV 
plaintiff  to  show  that  his  statement  of  loss  was  different  from 
that  contained  in  the  proofs  of  loss  was  correct.  {Irving  v. 
EoDcd.  F.  Ins.  Co.,  1  Bos.,  507.)  The  house  was  vacated 
within  the  spirit  and  meaning  of  the  policy.  (  Weston  v.  City 
F.  Ins.  Co.,  19  Wis.,  138 ;  Harrison  v.  City  F.  Ins.  Co.,  9 
Allen,  231 ;  Keith  v.  Q.  M.  F.  Ins.  Co.,  10  id.,  228 ;  Paine 
V.  Ag.  Ins.  Co.,  5  N.  Y.  S.  C.  R.,  619.) 

Rapallo,  J.  At  the  General  Term  this  case  was  decided 
mainly  upon  the  authority  of  the  case  of  Paine  v.  The  Swme 
Defrnd/mt  (5  N.  Y.  Sup.  Ct.  [T.  &  C],  619).  The  poUcy  in  that 
case  contained  a  provision  that  should  the  house  insured  be  left 
v/noccvjpied  without  giving  immediate  notice  to  the  company 
the  policy  should  be  void.  The  occupants,  being  husband 
and  wife,  separated  and  left  the  house  uninhabited  for  several 
weeks,  though  their  household  effects  were  left  upon  the 
premises  and  the  husband  occasionally  went  there.  The 
Supreme  Court  held  that  the  house  was  left  unoccupied 
within  the  meaning  of  the  policy.  After  that  decision  it 
appears  that  the  defendant  changed  the  form  of  its  policies, 
and  in  the  one  now  in  question  in  place  of  the  provision  that 
leaving  the  house  unoccupied  should  avoid  the  policy,  inserted 
the  clause  that  if  the  house  should  become  vacated  by  the 
removal  of  the  owner  or  occupant  the  policy  should  be  void, 
etc.  The  court  below  expressed  the  opinion  that  there  was 
not,  in  effect,  any  substantial  distinction  between  the  language 
used  in  this  policy  and  that  used  in  the  policy  in  the  Paine 
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case,  or  such  as  would  allow  the  court  to  depart  from  its*deei- 
sion  in  that  case. 

The  question  is  not  free  from  difficulty,  but  it  seems  to 
us  that  there  is  a  material  distinction  between  the  two  pro- 
visions. In  the  case  of  Paine  the  mere  fact  that  the  house 
was  feft  unoccupied  was  sufficient  to  avoid  the  policy,  accord- 
ing to  its  express  terms,  unless  immediate  notice  were  given. 
In  the  cases  of  Weston  v.  City  Fire  Insurwnce  Company 
(15  Wis.,  138)  and  Harrison  v.  Samfie  Company  (9  Allen, 
281),  which  are  relied  upon  as  authorities  in  the  Paine  case, 
the  clause  was  that  the  policy  should  become  void  if  the 
occupant  personally  vacated  the  premises  without  giving 
immediate  notice ;  and  in  the  cafie  of  Kdth  v.  Quincy  Mut/ual 
Fi/re  Imfwram/ce  Gompamjy  (10  Allen,  228)  the  clause  was 
that  the  policy  should  become  void  if  the  building  remained 
unoccupied  over  thirty  days  without  notice.  In  all  these 
cases  it  waa  immaterial  how  the  house  came  to  be  vacated  or 
unoccupied.  The  fact  alone  was  sufficient.  But  in  the  pres- 
ent case  merely  vacating  the  house  or  leaving  it  unoccupied 
was  not  declared  in  the  policy  to  be  sufficient  to  terminate 
the  insurance.  The  condition  was  superadded  that  it  must 
have  been  vacated  5y  {he  removal  of  the  owner  or  occupant. 
Some  significance  must  be  attached  to  these  words,  and  we 
think  that  they  refer  to  a  permanent  removal  and  entire 
abandonment  of  the  house  as  a  place  of  residence.  So  long 
as  the  occupant  retained  it  as  his  place  of  abode,  intending  to 
return  to  it,  and  left  his  furniture  and  effects  there,  some 
degree  of  watchfulness  and  care  on  his  part  might  reasonably 
be  expected.  He  would  continue  to  have  an  interest  in  its 
protection  and  preservation,  and  in  common  parlance  he 
would  not  be  said  to  have  removed  therefrom. 

The  absence  of  Albert  Cummins  and  his  wife,  though  for 
a  considerable  period,  was  temporary  in  its  nature  and  for  a 
special  purpose.  There  was  evidence  that  he  still  retained 
thekhouse  as  his  residence  and  left  his  furniture  and  clothing 
of  his  family  there ;  that  during  this  absence  his  wife  took 
care  of  the  house,  going  there  every  M^eek  to  cleanse  it,  and 
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from  time  to  time  to  obtain  articles  required  for  immediate 
use  and  for  other  purposes,  and  that  it  was  their  intention  to 
return  as  soon  as  the  plaintifE  had  finished  his  eanvaasing  trip. 
The  statement  in  the  proofs  of  loss  as  to  the  premises  being 
vacant  did  not  preclude  the  plaintiff  from  showing  at  the  trial 
the  circumstances  under  which  the  house  had  been  vacated 
(55  N.  Y.,  229),  and  we  think  the  court  should  have  submit- 
ted to  the  jury,  as  requested,  whether  it  had  been  vacated  by 
the  removal  of  the  occupant  therefrom. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Benjamin  Estes,  Respondent,  v,  Ruth  D.  Wilcox,  Appellant. 

2    S84I 

IzL^I  A  creditor  at  large  cannot  maintain  an  action  to  enforce  a  resulting  trust, 

under  the  statute  of  uses  and  trusts  (1  R.  S.,  728,  §  52),  in  lands  pur- 
chased and  paid  for  by  his  debtor,  and  by  direction  of  the  debtor  deeded 
to  another ;  and  this  is  so,  although  the  debtor  is  dead,  and  died  insolvent. 
These  facts  do  not  dispense  with  the  general  rule  that  a  debt  must  be 
ascertained  by  judgment,  and  legal  remedies  exhausted,  before  the 
creditor  can  proceed  in  equity  to  collect  it  out  of  assets  liable  in  equity 
for  its  payment. 

(Argued  October  6,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  in  favor  of 
plaintiff,  entered  upon  an  order  affirming  an  order  of  Special 
Term,  which  overruled  a  demurrer  to  the  complaint  herein. 

The  complaint  alleged,  in  substance,  that  Joshua  Whipple, 
in  his  lifetime,  caused  certain  real  estate,  specified  and 
described  in  the  complaint,  which  had  been  purchased  and 
paid  for  by  him,  to  be  conveyed  to  defendant,  Ruth  D,  Wil- 
cox, which  real  estate  Whipple  improved  at  his  own  expense, 
and  at  great  cost,  and  occupied  up  to  the  time  of  his  death, 
said  conveyance  being  so  made  and  accepted  for  the  purpose 
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of  hindering,  delaying  and  defrauding  the  creditors  of  said 
Whipple;  that  Whipple  died,  in  March,  1873,  intestate  and 
insolvent,  leavmg  a  large  amount  of  indebtedness,  his  assets 
being  sufficient  to  pay  only  about  forty  per  cent,  of  his  debts ; 
that,  at  the  time  of  said  conyeyance,  said  Whipple  was 
indebted  to  plaintiff  in  the  sum  of  $253.77,  and  to  Mary  H. 
Estes  in  the  sum  of  $142,  and  was  so  indebted  at  the  time  of 
his  death,  the  items  of  which  indebtedness  were  specifically 
set  forth  in  the  complaint;  that  said  Mary  H.  Estes  duly 
assigned  her  claim  to  plaintiff ;  plaintiff  asked  that  said  con- 
veyance be  declared  fraudulent  and  void  as  against  plaintiff, 
and  that  the  balance  of  his  claim  over  and  above  the  forty  per 
cent.,  with  interest  thereon,  be  charged  upon  said  real  estate, 
and  that  said  premises,  etc.,  be  sold  to  pay  the  same. 

Defendant  demurred  on  the  ground,  among  others,  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

S.  B.  Mclntyre  for  the  appellant.  Plaintiff's  right  as  a 
creditor  must  be  established  by  a  judgment  before  he  can  have 
any  standing  in  court  to  question  the  disposition  of  the  prop- 
erty. (2  R  S.,  174,  180  [Edm.  ed.],  §  38 ;  id.,  728,  §§  51,  52, 
p.  677 ;  Dmdevy  v.  TaJ/madge^  32  N.  Y.,  457 ;  Reubens  v. 
Joel^  3  Kern.,  488  ;  Crcmier  v.  Bloody  57  Barb.,  164 ;  Ocewn 
Nat.  Bh  V.  OlcoU^  46  N.  Y.,  12  ;  Allyn  v.  Thv/rston,  53  id., 
622 ;  Wiggins  v.  Armatrong^  2  J.  Ch.,  144,  283 ;  Brvnkerlioff 
V.  Brown^  4  id.,  671 ;  Beck  v.  Bwrdell^  1  Paige,  306.) 

Wm,  H.  Smith  for  the  respondent.  It  was  not  necessary 
for  plaintiff  to  show  a  recovery  of  a  judgment  and  a  return 
of  execution  nvUa  hona,  {Sha/rpe  v.  Freemom^  45  N.  Y., 
802 ;  Loomia  v.  Tifft,  16  Barb.,  545  ;  Spicer  v.  Ayera,  2  T.  & 
C,  626.)  Plaintiff's  only  remedy  is  in  equity  to  establish  the 
trust.  {Brewater  v.  Power ^  10  Paige,  562  ;  Oa/rfidd  v.  Hatr 
maker^  15  N.  Y.,  475 ;  McCartney  v.  Boatwiokj  32  id.,  53.) 
Plaintiff  held  the  note  as  assignee  of  the  creditor  at  the  time 
of  the  conveyance.  {Smith  v.  Stoir^  4  Hun,  123;  Crcdg  v. 
Parkea,  40  N.  Y.,  181.) 
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Andbews,  J.  The  question  presented  by  the  demnrrer  in 
this  case,  was  decided  adversely  to  the  plaintiff  in  AUyn  v. 
ThfwrsUm  (53  N.  Y.,  622).  It  was  there  held  that  a  creditor 
at  large  could  not  maintain  an  action  to  enforce  a  resulting 
trust  in  lands  purchased  and  paid  for  by  his  debtor,  and  by 
his  direction  conveyed  to  another  person.  In  that  case  the 
action  was  brought  after  the  death  of  the  debtor,  and  it  was 
averred  in  the  complaint  that  he  died  insolvent,  and  unable  to 
pay  his  debts.  The  defendant,  by  his  demurrer,  admitted  the 
existence  of  the  debt,  and  the  insolvency  and  death  of  the 
debtor,  but  the  court  were  of  opinion  that  this  did  not  dispense 
with  the  general  rule  requiring  that  the  debt  must  be  ascer- 
tained by  judgment,  and  that  legal  remedies  must  be  exhausted 
before  the  creditor  could  proceed  in  equity  for  the  collection 
of  the  debt  out  of  assets  liable  in  equity  for  its  payment. 

The  reason  of  the  rule,  that  the  creditor's  debt  must  be 
ascertained  by  judgment,  before  proceeding  in  equity,  does 
not  fail  by  the  death  of  the  debtor  before  judgment  recovered 
for  the  debt.  The  creditor  may  prosecute  the  claim  to  judg- 
ment against  the  personal  representatives  of  the  debtor,  and 
although  it  would  not  be  conclusive  against  his  heirs  or  his 
grantees,  by  title  acquired  before  his  death,  or  in  this  case 
against  the  defendants,  it  would  conclude  the  creditor  as  to 
the  amount  of  his  debt. 

In  a  suit  against  the  personal  representatives  of  the  debtor 
to  recover  it,  any  defence  which  the  debtor  himself  could  have 
made,  could  be  interposed,  and  the  claims  would  be  subject  to 
set-oS,  or  to  the  plea  of  the  statute  of  limitations,  or  to  any 
defence  existing  when  the  action  was  brought.  These  ques- 
tions would  be  settled  as  between  the  creditor  and  the  estate 
by  a  judgment  in  the  creditor's  action  against  the  representa- 
tives. It  is  convenient  and  reasonable  to  require  this  to  be 
done  before  subjecting  third  persons  to  litigation  with  the 
plaintiff,  who  may  never  be  able  to  establish  any,  claim 
against  the  estate.  It  is  sufficient,  however,  to  say  that  the  case 
of  AlJyn  V.  Thurston  {supra)  is  decisive  of  this. 

The  allegation  that  the  intestate's  estate  only  amounted  to 
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forty  per  cent,  of  his  debte,  ia  no  stronger  than  the  allegation 
of  insolvency  in  the  case  referred  to,  and  the  averment  of  the 
existence  of  the  debt,  although  admitted  by  the  demurrer, 
does  not  gjve  jurisdiction  to  a  court  of  equity  to  proceed  to 
subject  the  property  in  question  to  the  operation  of  the  alleged 
trust. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
judgment  for  defendant  ordered  on  the  demurrer. 

All  concur. 

Judgment  accordingly. 


HsNBY    JuTTE,    Appellant,   v.  William    J.    Hughibs, 

Bespondent.  ]^  2i2 

Plaintiff's  complaint  alleged,  in  substance,  that  by  reason  of  the  failure 
of  defendant  to  keep  the  privies  and  drains  upon  his  premises  in  proper 
repair  the  water  and  fllth  therefrom  was  caused  to  overflow  upon  plain- 
tiff's premises  adjoining  and  into  the  cellars  of  his  houses,  rendering 
them  unfit  for  use,  interfering  with  the  use  of  the  premises  and  with 
the  letting  thereof  and  injuring  the  walls,  etc.  Upon  the  trial  of  the 
action  plaintiff  offered  evidence  to  show  that  he  had  lost  rents  in  conse- 
quence of  the  flow  of  the  water  into  his  cellars,  that  the  cellars  had 
remained  unoccupied  since  the  water  came  in,  and  also  proof  of  the 
rental  value  of  the  premises.  This  was  objected  to  generally  and 
excluded.  The  court  also,  in  its  charge,  excluded  the  rental  value  of 
the  premises  as  an  element  of  damages,  ffdd,  error;  that  the  dam- 
ages thus  sought  to  be  proved,  being  such  as  necessarily  and  naturally 
resulted  from  the  injury  complained  of,  a  special  averment  thereof  in 
the  complaint  was  not  necessary  in  order  to  authorize  a  recovery. 

Also,  held,  that  the  allegations  in  the  complaint  were  sufficient  to  authorize 
evidence  of  the  loss  of  the  use  of  the  cellars  and  of  the  rental  thereof, 
treating  it  as  special  damage  particularly  as  there  was  no  objection  on 
the  ground  of  the  insufficiency  of  the  averments. 

The  court  confined  the  damages  to  the  injuries  done  to  the  walls  and 
cellars.  It  appeared  that  plaintiff  incurred  expenses  in  plumbing  and 
fixing  the  sewers,  and  that  other  expenses  would  be  required  to  prevent 
further  injury  from  the  flow  of  the  water;  also,  that  injuries  were  sus- 
tained because  of  the  stench,  ffdd,  error;  that  these  were  proper  items 
of  damage. 

The  proof  showed  that  defendant  had  paved  his  yard  and  conducted  from 
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the  roofs  of  his  houses,  in  leaders  and  drains  to  the  privies,  an  unusual 
quantity  of  water  beyond  the  capacity  of  the  drains  to  carry  away. 
The  court  charged  that  if  the  water  did  issue  from  the  defendant's  yard 
and  he  did  every  thing  possible  under  the  circumstances  and  practicable 
in  the  way  of  drainage  to  carry  it  off  from  the  premises'  he  was  not 
liable.  Held,  error;  that  if  defendant  suffered  the  water  improperly  to 
accumulate  on  his  premises  so  as  to  flow  upon  the  plaintiff,  it  did  not 
relieve  him  from  liability  that  he  did  all  he  reasonably  could  do  to 
cany  it  off. 

Also,  held,  that  the  errors  specified  were  not  cured  by  a  verdict  for  defend- 
ant; as  it  could  not  be  assumed  that  the  result  would  not  have  been 
changed  had  proper  instructions  been  given  on  the  question  of  damages. 

JuUe  V.  Hughes  (8  J.  Ss  S.,  126)  reversed. 

(Argued  October  5,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  Gleneral  Term  of  tbe  Supe- 
rior Court  of  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict.  (Keported  below, 
8  J.  &  S.,  126.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  occasioned  to  plaintiff's  premises,  in  the 
city  of  New  York,  by  the  flow  of  water  and  filth  from  defend- 
ant's premises  adjoining.  The  allegations  in  the  coxnplaint 
.  as  to  the  cause  of  the  injuries  and  the  damages  sustained  are 
as  follows : 

"  That  since  about  the  1st  day  of  March,  18Y0,  the  defend- 
ant hajB  failed  to  keep  the  privies,  drains  and  drain  pipes 
connected  with  his  said  building  in  proper  repair,  and  has 
suffered  the  same  to  become  and  remain  out  of  order  so  that 
water  and  filth  escaped  therefrom  and  percolated  through  the 
wall  of  the  plaintiff's  said  house  and  into  the  cellar  thereof  in 
such  quantities  as  to  soak  and  cover  the  floor  of  such  cellar 
and  to  render  the  same  permanently  unfit  for  use,  and  also 
to  greatly  injure  the  walls  and  other  portions  of  the  said 
plaintifi's  building  and  to  create  such  an  offensive  stench  and 
smell  as  to  interfere  with  the  plaintiff's  use  of  said  premises 
and  with  the  letting  thereof,  and  that  the  plaintiff  has,  in 
consequence  thereof,  sustained  damage  in  the  sum  of  $850." 
"  That  this  plaintiff  having  requested  said  defendant  to  take 
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op  said  drain  and  abate  such  nuisance  was  notified  by  bim 
that  he  could  enter  upon  his  said  premises  and  take  up  the 
same  and  that  he,  said 'defendant,  would  pay  the  expense; 
that  this  plaintiff  thereupon,  in  pursuance  of  such  direction, 
caused  the  drain  in  said  defendant's  yard,  from  which  said 
nuisance  proceeded,  to  be  taken  up  and  repaired  so  as  to  stop 
the  flow  of  water  and  filth  therefrom,  and  expended  in  so 
doing  the  sum  of  seventy-five  dollars,  no  part  of  which  has 
been  paid.''  "  That  by  reajson  of  the  flowing  of  such  water 
and  filth  into  the  cellar  of  his  said  premises,  a£  aforesaid,  this 
plaintiff  was  compelled  at  various  times  to  clean  out  the 
sewers  and  drains  leading  therefrom  and  to  expend  in  so 
doing  the  sum  of  seventy-five  dollars." 

By  stipulation  between  the  parties  the  only  question  to  be 
laiS  B^n  appeal  were  upon  Lceptions  to  the  ralings  of  the 
court  in  excluding  certain  evidence  upon  the  question  of  dam- 
ages and  upon  exceptions  to  the  charge  of  the  court. 

The  facts  in  reference  to  these  questions  are  sufficiently  set 
forth  in  the  opinion. 

'Oeorge  W.  Wingate  for  the  appellant.  It  was  error  to 
ezclude  evidence  of  the  loss  of  the  use  of  the  cellars  by  plain- 
tifE  in  consequence  of  the  overflow,  and  of  their  rental  value. 
{MoITeaii  v.  Zee,  4c  Bobt.,  460 ;  St.  John  v.  Mayor^  etc.^  6 
l>uer,  315 ;  Scott  v.  Bay^  3  Ind.,  481 ;  CmoMmai^  v.  jEvcmSy 
5  Ohio,  394 ;  Be  Wmt  v.  WUtSy  9  Wend.,  326 ;  PhdUips  v. 
Higgma^  Alb.  L.  J.,  Aug.,  1874^  p.  123.)  It  was  not  neces- 
saiy  for  the  complaint  to  aver  any  special  damage  upon  this 
point.  ( Va/ndereUce  v.  Newton^  4  N.  Y.,  132 ;  St,  John  v. 
Mayor^  etc.,  6  Duer,  315,  320.)  Proof  as  to  the  rental  value 
of  the  premises  was  admissible.  {€hrijffm  v.  Cul/oer^  16  N.  T., 
496,  942 ;  JF^cmyis  v.  SchoeUJcopf,  63  id.,  164.)  Plaintifi  was 
entitled  to  a  new  trial.  (  Wa/rdell  v.  Hughes^  3  Wend.,  418 
OiOM  V.  Spea/r,  7  id.,  193 ;  Clark  v.  Voroe,  19  id.,  232 
UnderkiU  v.  JV.  Y.  <md  H.  E.  JR.  R.  Co.,  21  Barb.,  489 
Myers  v.  Mdlcom,  7  Hill,  292 ;  WiMams  v.  Fitch,  18  N.  T., 
546 ;  Jaeger  v.  KeUy,  7  Rob.,  586 ;  Lagre  v.  Tovmaend,  15 
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Wend.,  647 ;  BoioeU  v,  Hughea,  3  id.,  418 ;  Eighlcmd  Bk.  v. 
Wynkoap^  H.  &  D.  Sup.,  243.)  It  was  error  for  the  court  to 
charge  that  if  the  water  did  not  come  from  defendant's  yard 
he  was  not  responsible  if  he  had  done  every  thing  possible  and 
practicable  in  the  way  of  drainage  to  carry  it  oS.  {BdUnos  y. 
Sacketty  14  Barb.,  96 ;  BenUey  v.  Armstrong^  8  W.  &  S,,  40 ; 
Foot  v.  Bronaon^  4  Lans.,  51 ;  Wheatly  v.  Bcmgh,  25  Peim., 
528 ;  Broadbeni  v.  Samabotha/niy  11  Exch.,  662 ;  Ra/watan,  y. 
Taylor,  id.,  869.) 

Wa/rren  O.  Brown  for  the  respondent  The  judge  was 
correct  in  his  charge  in  limiting  the  jury  in  estimating  dam- 
ages  to  those  to  plaintiff's  waU,  cellar  and  building.  (1  Hall 
Supr.  C.  K.,  412 ;  MdUyny  v.  Bima,  15  How.  Pr.,  261 ;  Hal- 
look,  2  Barb.,  680  ;  14  Wend.,  159 ;  12  id.,  64;  1  Chit.  PL, 
371 ;  Sedg.  on  Dam.,  67 ;  36  N.  T.  Supr.  C.  R,  185.)  The 
loss  of  rent  was  too  remote  to  justify  its  use  as  an  item  of 
damage.  {Cram  v.  Betrie^  6  Hill,  522 ;  Stapenharst  v.  Am, 
Mfg.  Co.,  86  N.  T.  Supr.  C.  R.,  392 ;  Mercy  v.  Met.  O.  L. 
Co.,  38  id.,  185.) 

MiLLEB,  J.  Upon  the  trial  of  this  action,  evidence  was 
offered  to  establish  that  the  plaintiff  had  lost  tenants  on 
account  of  the  water  flowing  into  the  plaintiff's  ceUars  and 
that  the  cellars  had  remained  unoccupied  since  the  water 
came  in,  which  testimony  was  excluded  by  the  court.  Proof 
of  the  rental  value  for  the  purpose  of  showing  the  damages 
done,  was  also  rejected.  The  questions  put  in  reference  to 
these  subjects  were  objected  to  generally,  and  no  special 
ground  of  objection  was  stated  to  the  form  of  any  of  them. 
The  judge  in  his  charge  to  the  jury  also  excluded  the  rental 
value  as  an  element  of  damage.  To  each  of  these  rulings 
exceptions  were  taken  and  they  uphold  the  principle  that  no 
damages  could  be  recovered  for  the  loss  of  rent,  or  the  loss 
of  the  use  of  the  cellars,  and  they  may  be  considered  under 
the  same  general  head.  I  think  that  the  judge  was  clearly 
wrong  in  the  decisions  referred  to.     The  complaint  wm  for 
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damages  by  reason  of  the  failure  of  the  defendant  to  keep 
the  privies  and  drains  of  his  buildings  in  proper  repair, 
thereby  causing  the  water  and  filth  to  escape  into  plaintifPs 
houses  and  cellars  and  rendering  the  cellars  unfit  for  use,  and, 
among  other  things,  creating  such  an  offensive  smell  as  to 
interfere  with  the  use  of  the  premises  and  the  letting  of  the 
same.  The  admissibility  of  evidence  of  this  character  in  a 
proper  case,  is  abundantly  established  by  authority.  In 
Fra/ncis  v.  SchoeHkopf  (53  N.  Y.,  152),  which  was  an  action 
to  recover  damages  for  maintaining  a  nuisance,  it  was  held 
that  the  proper  measure  of  damages  was  the  difference  between 
the  rental  value,  free  from  the  effects  of  the  nuisance  for  which 
damages  were  claimed  and  subject  to  it*.  (See  also,  McKeon  v. 
See,  4  Eobt.,  450 ;  St  John  v.  The  Mayor,  6  Duer,  315  ;  Ruff 
V.  RvnaJdo,  55  K  Y.,  664 ;  De  Wmt  v.  Wiltse,  9  Wend.,  325.) 
No  valid  reason  exists  why  the  same  rule  should  not  prevail 
in  a  case  like  the  present  one,  where  it  is  quite  apparent  that 
damages  of  the  same  character  may  follow,  as  the  immediate 
consequence  of  the  alleged  injury.  It  is  said,  however,  that 
the  evidence  was  improper,  because  special  damages  should 
have  been  aUeged  in  order  to  be  proved,  an4  that  the  com- 
plaint  should  have  stated  the  names  of  the  tenants,  the  apart- 
ments and  specific  amounts  of  rent  alleged  to  have  been  lost, 
so  as  to  enable  the  defendant  to  meet  the  proof  which  might 
establish  such  an  allegation.  This  doctrine  might  well  apply 
in  actions  of  slander,  and  of  a  kindred  class  under  the  com- 
mon-law practice,  which  requires  that  special  damages  should 
be  specifically  alleged.  Where,  however,  the  damages  neces- 
sarily result  and  naturally  flow  from  the  injury  complained  of, 
they  may  be  recovered  without  any  special  averment.  (  Vander 
sUoe  V.  Newton,  4  Comst.,  132.)  This  would  seem  to  follow 
here.  But,  be  that  as  it  may,  the  complaint  having  alleged  that 
the  use  of  the  cellars  and  the  letting  thereof  was  prevented 
by  the  unlawful  act  of  the  defendant,  it  was  quite  sufficient 
to  authorize  the  admission  of  the  evidence.  Especially  is  this 
the  case,  as  there  was  no  objection  to  the  evidence  upon  the 
ground  stated,  and  if  this  had  been  interposed,  it  could  have 
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been  obviated  by  an  amendment  of  the  complaint.  The 
cases  cited  to  sustain  the  proposition  that  the  loss  of  rent  is  too 
remote  as  an  item  of  damages,  are  clearly  distingnishable, 
and,  as  this  case  stands,  have  no  application.  The  reasons 
stated  are  also  applicable  to  the  portions  of  the  charge  already 
referred  to. 

A  portion  of  the  charge  of  the  jndge,  to  which  exception 
was  taken,  was  also  erroneous  in  confining  the  damages  to  mere 
injuries  done  to  the  walls  and  cellars,  for  the  reason  that  it  is 
made  to  appear  that  expenses  had  been  incurred  by  the  plain- 
tiff in  plumbing  and  fixing  the  sewers,  and  that  other  expenses 
would  be  required  in  preventing  further  injury  from  the  flow 
of  the  water  through  the  walls,  which  should  have  been  taken 
into  consideration.  There  was  also  error  in  the  charge  in  limit- 
ing the  damages  without  allowing  for  the  injuries  which  were 
caused  by  the  stench  and  smell  which  necessarily  would  seri- 
ously affect  the  use  of  the  property  and  constitute  an  important 
item  of  the  damages  incurred. 

There  was  also  error  in  that  portion  of  the  charge  of  the 
judge  to  the  effect,  that  if  the  water  did  come  from  the  defend- 
ant's yard  and  h^  did  every  thing  which  was  possible,  under  the 
cireumstances,  and  practicable  in  the  way  of  drainage  to  carry 
it  off  from  the  premises,  he  was  not  liable.  The  proof  showed 
that  the  defendant  had  paved  the  yard,  thus  causing  the  water 
to  accumulate  and  render  the  yard  less  penetrable  to  the  same, 
and  conducted  from  the  roofs  of  his  houses  to  the  privy  in 
leaders  and  drains  an  unusual  quantity  of  water  beyond  the 
capacity  of  the  drains  to  carry  away.  This  he  had  no  right  to 
do,  and  he  was  bound  to  take  care  of  such  water  as  fell  and 
accumulated  upon  his  own  premises  and  to  prevent  its  causing 
any  injury  to  the  property  of  the  plaintiff.  {Bellows  v.  Sat^eett^ 
15  Barb.,  96 ;  Foot  v.  Bronson^  4  Lans.,  51.)  It  matters  not 
that  the  defendant  did  all  that  he  reasonably  could  do  to  take 
the  water  off,  if  he  suffered  it  improperly  to  increase  on  his 
own  premises,  and  so  as  to  flow  on  the  plaintiff's  premises. 
The  principle  established  by  the  familiar  maxim  sic  utere  tuo 
vit  aUemim,  non  laedaa^  is  applicable  to  such  a  case  as  is  pre- 
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seated  by  the  evidence  here.  It  may  be  invoked  in  all  cases 
where  the  owner  of  land  allows  water  to  flow  from  his  own, 
premises  to  that  of  his  neighbor's  and  causes  damages ;  where  a 
man  digs  on  his  own  land  so  near  to  his  neighbor  as  to  cause  the 
land  of  the  latter  to  fall  npon  his,  and  he  thus  transfers  a  portion 
of  the  soil  of  another  to  his  own.  {Farrand  v.  Marshall^  21 
Barb.,  409.)  Also,  where  an  injury  is  caused  by  the  blasting  of 
rocks  on  the  land  of  the  owner,  which  fall  on  the  land  of  his 
neighbor  {Hay  v.  TTie  Cohoes  Co.^  2  Comst.,  159),  as  well  as  in 
other  cases  of  a  similar  character.  For  the  same  reason  where,  by 
an  imperfect  system  of  drainage,  or  a  failure  to  keep  drains  in 
proper  repair,  water  is  diverted  and  an  injury  committed,  the 
law  holds  the  delinquent  amenable.  The  exception  to  the 
portion  of  the  charge  last  considered  was  accompanied  with  a 
I'equest  to  charge  that  the  defendant  was  bound  absolutely  to 
carry  ofi  the  surface  water  from  his  premises,  which  request 
was  refused,  the  court  holding  substantially  as  charged,  and 
no  exception  appears  to  have  been  taken  to  the  refusal  to 
charge.  I  think  the  exception  raises  the  question  as  to  the 
correctness  of  the  charge  as  made,  and  hence  is  a  proper  sub- 
ject for  consideration  upon  this  appeal.  It  by  no  means  fol- 
lows that  because  the  jury  brought  in  a  verdict  for  the 
defendant  that  the  defendant  was  not  responsible  for  the  loss 
of  rent.  Nor  is  it  to  be  assumed  that  the  result  would  not 
have  been  changed  had  the  judge  given  proper  instructions 
on  the  subject  of  damages  and 'the  extent  of  the  defendant's 
liability. 

For  the  errors  discussed  the  judgment  must  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur ;  Allen  and  Folgeb,  JJ.,  on  the  ground  of  the 
exclusion  of  evidence  ;  Akdbews,  J.,  in  result. 

Judgment  reversed. 
SiOKBLs— Vol.  XXIL        85 
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Geobge  Bennett  et  al.,  Administrators,  etc.,  Bespondents, 
V.  The  Lycoming  County  Mutual  Insubanoe  Company, 
Appellant. 

A  policy  of  fire  insurance  contained  a  provision  tliat  in  case  of  loss  the 
Insured  should  ''forthwith  give  notice "  thereof  to  the  secretary  of  the 
company,  and  within  thirty  days  thereafter  deliver  to  the  secretary  a 
particular  account  thereof.  Some  two  months  after  it  was  issued,  the 
insured  delivered  the  policy  to  an  agent  of  the  company  for  the  purpoee 
of  having  its  consent  to  an  alteration  in  the  property  insured  indorsed 
thereon.  The  agent  forwarded  it  to  the  company,  which  retained  and 
canceled  it;  of  this  the  insured  had  no  notice.  The  property  was 
destroyed  January  twentieth,  the  local  agents  of  the  company  were 
notified  in  a  day  or  two,  and  the  general  agent  shortly  after.  The 
insured  had  no  knowledge  that  any  further  notice  was  necessaiy.  On 
February  fifteenth,  they  called  at  the  office  of  the  company  and  pro- 
cured a  blank  policy,  thus  learning  for  the  first  time  what  notice  was 
required;  this  they  immediately  gave,  and  furnished  proofs  of  loss 
February  nineteenth.  In  an  action  upon  the  policy,  held,  that  the  word 
"forthwith  **  did  not  mean  immediately  or  instantaneously,  but  within 
a  reasonable  time,  or  with  reasonable  diligence,  dependent  upon  the  cir- 
cumstances of  the  case;  that,  under  the  circumstances,  the  notice  given 
was  within  reasonable  time,  and  so  "forthwith"  within  the  meaning 
of  the  policy;  and  that  the  proofs  of  loss  were  furnished  within  the 
prescribed  time. 

The  trial  court  held,  as  matter  of  law,  that  notice  was  not  given  wjlthin  a 
reasonable  time,  but  left  it  to  the  jury  to  find  whether  there  had  been 
a  waiver  of  notice.  The  only  fact  upon  which  a  waiver  could  be  predi- 
cated was,  that  when  notice  of  loss  was  given  to  the  secretary,  he 
claimed  the  company  had  no  risk  upon  the  property,  and  did  not  raise 
the  question  that  the  notice  was  too  late.  Held,  error;  that  the  facts 
did  not  show  a  waiver;  but  that,  as  the  notice  was  given  in  accordance 
with  the  requirements  of  the  policy,  defendant  was  not  harmed  by  the 
rulings  of  the  court;  and  so  the  error  was  not  ground  for  reversal 

(Argued  October  5,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  was  an  action  upon  a  policy  of  fire  insurance  issued 
by  defendants  to  Oakley,  Olapp  &  Co.,  upon  property  at 


i 
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Horseheadfi,  New  York.  After  Iosb,  the  claim  was  assigned  to 
plaintrS's  intestate. 

The  facts   pertinent  to  the    questions    discussed  appear 
sufficiently  in  the  opinion. 

J.  McOvwre  for  the  appellant.  The  judge  erred  in  submit- 
ting 'the  question  of  waiver  to  the  jury.  {Underwood  v. 
Fa/rmer^^  etc.y  Ins.  Co.y  67  N.  T.,  600 ;  May  on  Ins.,  618, 
621 ;  Sec.  Ins.  Co.  v.  Jay,  22  Mich.,  467 ;  Patrick  v.  Fwrmeri 
Ins.  Oo.y  48  N.  H.,  621 ;  SC.  L.  Ins.  Co.  v.  Kyle,  11  Mo.,  278.) 
It  was  no  part  of  the  secretary's  business  to  waiye  the  condi- 
tion, and  his  action  or  silence,  when  the  notice  was  handed  to 
him,  could  not  bind  the  company.  {Fay  v.  Noble,  12  Gush., 
•  1, 11 ;  Zest^  V.  WM,  1  Al.,  84.) 

W.  L.  DaiLey  for  the  respondents.  Defendant,  as  matter 
of  law,  waived  payment  of  premiunoL  (32  N.  T.,  622 ;  35 
id.,  138 ;  65  Barb.,  473 ;  67  id.,  621 ;  Shddon  v.  F.  amd  M. 
Ins.  Co.,  26  N.  Y.,  464.)  «  Notice  of  loss  forthwith  "  means 
reasonable  notice  under  all  the  circumstances,  and  the  notice 
given  was  such.  {Rowmage  v.  Mech.  Ins.  Cjp.,  1  Green  [N. 
J.],  110 ;  N.  Y.  G.  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.,  20  Barb., 
475  ;  Clwrk  v.  N.  E.  Ins.  Co.,  6  Gush.,  43,  445 ;  Tayl(yr  v. 
Mer.  Ins.  Co.,  57  Barb.,  518  ;  66  N.  Y.,  565  ;  Bolm  v.  Mer. 
Ins.  Co.,  6  Lans.,  277 ;  Post  v.  JEtna  Ins.  Co.,  43  Barb.,  451 ; 
Underwood  v.  F.  J.  S.  Ins.  Co.,  57  N.  Y.,  500 ;  Bvmpstead 
V.  Mut.  Din).  Ins.  Co.,  12  id.,  81 ;  Inland  Ins.  and  Dep.  Co. 
V.  Stauffer,  83  Penn.  St.,  897;  West  Branch  Ins.  Co.  v. 
HUfesstem,  40  id.,  289.) 

Eabl,  J.  The  policy  contained  conditions  that  in  case  of 
loss  the  insured  shall  forthwith  give  notice  thereof  to  the 
secretary  of  the  company,  and  within  thirty  days  after  the  loss 
shall  also  deliver  to  the  secretary  a  particular  account  of  the 
loss.  It  is  claimed  on  the  part  of  the  defendant  that  neither 
of  these  conditions  was  complied  yn\h. 

The  defendant  was  a  Pennsylvania  company,  and  in  1869 
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Strand  &  Brown  were  its  local  agents  at  Montrose  in  that 
State.  They  gave  ISTicholfl,  who  did  business  at  Elmira,  in 
this  State,  authority  to  receive  applications  for  insurance  for 
them,  and  for  that  purpose  furnished  him  with  blank  applica- 
tions. Oakley,  Clapp  <fe  Co.,  to  whose  rights  plaintiffs  have 
succeeded,  delivered  their  application  for  insurance  to  Nichols, 
and  he  forwarded  it  to  Strand  &  Brown,  and  they  forwarded  it 
to  the  company.  It  then  issued  the  policy  and  sent  it  to  Strand 
&  Brown,  and  they  delivered  it  to  Nichols,  and  he  to  the 
insured,  Oakley,  Clapp  &  Co.  The  policy  took  effect  April 
first.  They  retained  the  policy  until  Jime,  when  desiring  to 
make  some  alterations  in  the  insured  property,  they  made 
application  to  Nichols  for  the  consent  of  the  company,  and 
delivered  to  him  their  policy  to  have  the  consent  indorsed 
thereon.  The  policy  was  forwarded  to  the  company,  and  it 
retained  the  policy  and  canceled  it.  The  insured  several 
times  applied  to  Nichols  for  the  policy  and  it  was  not  returned 
to  them,  and  they  had  no  notice  that  it  had  been  canceled. 
On  the  20th  of  January,  1870,  the  property  was  destroyed  by 
fire.  Shortly  before  the  fire,  Baldwin  &  WeDs  had  been 
appointed  local  agents  of  the  defendant  near  the  property 
insured,  and  the  insured  gave  them  notice  of  the  fire  in  a  day 
or  two  after  its  occurrence  and  the  general  agent  of  the 
company,  who  received  information  of  the  fire,  shortly  there-, 
after  visited  the  location  of  the  insured  property  and  had 
an  interview  with  one  of  the  insured  about  the  loss.  The 
insured,  not  having  possession  of  the  policy,  had  no  knowl- 
edge that  any  other  or  further  notice  was  necessary,  and  first 
learned  that  they  were  required  to  give  the  notice  to  the 
secretary  of  the  defendant  on  the  fifteenth  of  February  after 
the  fire.  They  then  called  at  the  ofilce  of  the  company  and 
asked  to  see  the  policy  which  had  been  issued  to  them,  and 
being  refused,  they  asked  for  a  blank  policy  like  the  one  which 
had  been  issued,  and  that  being  furnished,  they  first  learned 
that  the  notice  was  required  to  be  given  to  the  secretary,  and 
they  immediately  gave  it.  .  This  notice  was  given  on  the 
twenty-sixth  day  after  the  fire ;  and  the  question  is,  whether, 
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under  all  the  circumstances,  it  was  given  "  forthwith,"  within 
the  meaning  of  the  policy.  The  word  "  forthwith  "  does  not 
here  mean  immediately  or  instantaneously  after  the  fire.  It 
means,  and  has  been  held  to  mean,  within  a  reasonable  time 
or  with  reasonable  diligence  after  the  fire.  (iT.  Y.  Gen,  Ins. 
Co.  V.  Nai.  Protection  Ine,  Co.y  20  Barb.,  468 ;  Inman  v. 
Western  Fvre  Ins.  Co.^  12  Wend.,  452.)  What  is  a  reason- 
able time  depends  upon  all  the  circumstances  of  the  case. 
Here  the  notice  having  been  given  to  the  defendant's  agents 
and  no  suggestion  made  by  them  that  any  other  notice  was 
required,  and  the  general  agent  and  adjuster  of  the  defendant 
also  having  had  notice  of  the  fire,  and  having  visited  the 
locality  and  conversed  with  one  of  the  insured  about  the  loss, 
the  insured  had  no  reason  to  suppose  that  any  other  notice  was 
necessary ;  and  the  policy  being,  without  their  fault,  out  of 
their  possession,  they  did  not  know  what  it  required.  Hence 
the  giving  of  the  notice  to  the  secretary  as  soon  as  they  learned, 
by  the  exercise  of  reasonable  diligence,  that  it  was  necessary, 
was,  under  the  circumstances  of  this  ciise,  within  a  reasonable 
time,  forthwith,  within  the  meaning  of  the  policy. 

It  is  true  that  the  judge  at  the  Circuit  held,  as  matter  of 
law,  that  the  notice  had  not  been  served  within  a  reasonable 
time,  and  left  it  to  the  jury  to  find  that  the  notice  had  been 
waived.  The  only  facts  of  which  a  waiver  could  be  predi- 
cated are  that  when  the  notice  of  loss  was  given  to  the  secre- 
tary on  the  twenty-sixth  day  after  the  fire,  he  claimed  that  the 
company  had  no  risk  upon  the  property  destroyed  and  did 
not  take  the  ground  that  the  notice  was  too  late.  These  facts 
do  not  show  a  waiver  of  notice.  The  secretary,  believing  that 
the  policy  had  been  properly  canceled  and  that  the  risk  had 
been  thus  terminated,  took  that  ground  and  said  nothing  about 
any  other.  No  other  ground  of  defence  was  waived.  The 
insured  were  not  misled.  If  the  notice,  when  served,  was  too 
late,  there  was  no  way  in  which  they  could  remedy  it.  The 
sole  question  was  whether  the  notice  was  served  in  a  reasona- 
ble time,  and  the  facts  being  undisputed,  that  was  a  question 
of  law  which  the  judge  should  have  determined  in  favor  of 
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the  plaintiff.  {Both  v.  The  Buffalo  and  State  Line  B.  B. 
Co.,  34  K  T.,  548 ;  Eedge  v.  The  Hudson  Bvoer  B.  B.  Co^ 
49  id.,  223 ;  WiSbeck  v.  HoVxmd,  45  id.,  13.)  No  harm,  there- 
fore, was  done  to  the  defendant  by  the  dispoflition  of  this 
question  of  notice  at  the  Circuit. 

The  proofs  of  loss  were  furnished  to  the  company  on  the 
thirtieth  day  after  the  fire.  The  fire  occurred  on  the  twen- 
tieth day  of  January  and  the  proofs  were  furnished  on  the 
nineteenth  day  of  February,  and,  hence,  the  claim  that  they 
were  not  furnished  in  time  is  unfounded. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  Pbnnis,  Jr.,  Appellant,  «;.  The  CoNTJLWJfiW'iAL  Lars 

LfsmftANOB  Company,  Sespondent. 

This  action  was  upon  an  endowmefit  policy  for  $1,000.  The  answer 
admitted  the  liability  and  set  up  a  counter-claim  for  loans  amounting  to 
1204.41.  The  General  Term  aUowed  the  counter-claim  and  gave 
judgment  for  the  balance.  BM,  that  the  judgment  was  not  appealable 
under  the  amendment  of  1874,  to  section  11  of  the  Code  (chap.  898, 
Laws  of  1874),  as  the  matter  in  controversy  was  not  the  judgment  but 
the  counter-claim,  and  so  the  amount  in  controversy  was  less  than  $500. 

(Argued  October  8,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  in  favor  of  plaintiff. 

This  action  was  upon  an  endowment  policy  issued  by  defend- 
ant in  1867,  upon  the  life  of  plaintiff  for  $1,000,  payable  in 
six  years.  The  answer  admitted  the  issuing  of  the  policy,  and 
set  up  as  a  counter-claim  various  loans  made  by  defendant  to 
the  plaintiff  upon  the  policy  amounting  to  $204.41,  and  alleged 
an  offer  to  pay  the  balance.  The  court  directed  a  verdict  for 
the  full  amount  of  the  policy  with  interest,  amounting  to 
$1,083,  and  a  verdict  was  rendered  accordingly.    Exceptions 
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were  ordered  to  be  heard  at  first  instanoe  at  General  Term. 
The  General  Term  ordered  judgment  for  $795.59,  the  amonnt 
of  the  policy  less  the  counter-claim 

Sa/m/ud  Hcmd  for  the  appellant. 

Lymom  Tremam  for  the  respondent.  The  appeal  will  not 
lie  besanse  the  snbjedrmatter  in  controversy,  exclusive  of  costs, 
is  less  than  $500.  (Laws  of  1874,  chap.  322 ;  58  N.  Y.,  489 ; 
2  N.  Y.  Weekly  Dig.,  161.) 

Ohuboh,  Oh.  J.  A  verdict  was  directed  at  the  Circuit 
for  $1,083,  and  the  defendant's  exceptions  ordered  to  be  heard 
at  General  Term  in  the  first  instance.  The  General  Term 
ordered  judgment  for  the  plaintiff  for  $795.59,  from  which 
the  plaintiff  appealed  to  this  court,  and  the  question  is, 
whether  it  is  appealable  under  chapter  322  of  the  Laws  of 
1874.  We  think  it  is  not.  The  object  of  the  act  was  to  limit 
appeals  to  amounts  in  controversy  exceeding  $500.  Although 
the  judgment  exceeded  $500,  yet  the  sum  in  controversy, 
is  considerably  less  than  that  amount.  The  only  controversy 
in  the  case,  is,  whether  the  counterK^laim  of  about  $200 
should  be  allowed.  Ordinarily  the  amount  of  the  judgment 
is  in  controversy.  In  this  case  it  is  not.  The  amount  of  the 
judgment  is  not  contested  —  the  only  contest  is,  whether  the 
judgment  should  be  increased  about  $200. 

The  appeal  must  be  dismissed. 

All  concur. 

Appeal  dismissed. 
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Ann  Eliza  Mitohbll,  Executrix,  etc.,  et  ai.,  KespondentSi 
V.  The  Vbemont  Coppeb  Minino  Company  et  al.,  Appel- 
lants. 

PlaintiffH*  testator,  M.,  was  a  stockholder  in  a  Vermont  mining  corpora- 
tion. Its  directors  imposed  an  assessment  upon  its  stock  and  adver- 
tised  the  stock  of  M.  for  sale  for  non-payment  thereof.  Prior  to  the 
sale  M.  tendered  to  the  president  of  the  corporation,  at  its  office,  during 
business  hours,  his  check  for  the  amount  of  the  assessment.  The  presi- 
dent refused  to  accept,  but  made  no  objection  as  to  form  or  amount 
The  stock  was  sold  and  bought  in  by  the  president.  M.  repeatedly 
thereafter  offered  to  the  corporation  and  to  its  president  the  amount  of 
the  assessment  and  all  charges  and  expenses  in  making  the  s^fe.  In  an 
action  brought  to  set  aside  the  sale  and  to  restrain  a  transfer  of  the  stock 
to  the  purchaser,  held,  that  in  the  absence  of  evidence  of  want  of  author- 
i^  in  the  president  the  tender  must  be  assumed  to  have  been  properly 
made  to  him;  that  the  question  of  want  of  authority  not  having  been 
raised  upon  the  trial,  could  not  be  raised  upon  appeal ;  that  no  objections 
as  to  the  form  or  amount  of  the  tender  having  been  made  at  the  time,  they 
were  waived  and  the  tender  must  be  held  sufficient;  that  a  sufficient 
tender  having  been  made,  the  sale  was  without  authority  and  void,  and 
that  plaintiff  was  entitled  to  the  equitable  relief  claimed. 

(Argued  October  5,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Superior 
.Court  of  the  city  of  New  York  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  at  a  trial  at 
Special  Term.    (Reported  below,  8  J.  &  S.,  406.) 

This  action  was  brought  to  set  aside  a  sale  at  public  auction 
made  by  the  defendant,  the  Vermont  Copper  Mining  Com- 
pany, of  10,941  shares  of  the  stock  in  the  company  belonging 
to  plaintiffs'  testator,  and  to  restrain  the  company  from  trans- 
ferring the  stock  to  the  purchaser. 

The  court  found  substantially  the  following  fa«ts,  among 
others :  That,  on  September  17,  1866,  the  plaintifb'  testator, 
Samuel  L.  Mitchell,  owned  10,941  shares  of  the  stock  of  the 
defendant,  the  Vermont  Copper  Mining  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Vermont,  having 
power,  by  virtue  of  the  act  under  which  it  was  incorporated,  to 
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aasess  its  stock,  and  to  sell  the  shares  of  stockholders  not  paying 
assessments  made  pursuant  to  its  by-laws ;  that,  by  various 
resolutions  of  the  board  of  directors  of  said  corporation,  made 
pursuant  to  its  by-laws,  an  assessment  upon  its  stock  of  twenty 
cents  per  share  was  made,  and  the  stock  upon  which  such 
assessment  had  not  been  paid  was  directed  to  be  sold  at  public 
auction ;  that,  pursuant  to  such  resolutions,  the  stock  of  said 
Mitchell  was  advertised  for  sale ;  that,  prior  to  the  sale,  he 
caused  to  be  tendered  to  Smith  Ely,  the  president,  and  a 
director  of  said  company,  at  its  office,  during  business  hours, 
a  check  for  the  amount  of  said  assessment  upon  his  stock ; 
that  the  company  had  requested  payment  by  check  ;  that  said 
Ely  declined  to  receive  the  same,  making  no  objection  to  the 
check,  but  saying  that  it  would  affect  the  sale  to  have  such 
stock  withdrawn ;  that  he  would  buy  in  the  stock  and  Mitchell 
could  then  pay  the  assessment.  The  stock  was  sold  as  adver- 
tised, and  bid  off  by  Ely,  Mitchell  publicly  protesting  against 
the  sale  at  the  time.  He  did  not  pay  for  the  same,  however, 
and  had  not  down  to  the  time  of  trial. 

It  appeared,  upon  the  trial,  that  Mitchell  repeatedly  tendered 
to  the  company  and  to  Ely  the  amount  of  the  assessment, 
and  the  charges  and  expenses  of  the  sale,  but  they  refused  to 
accept  the  same.  The  court  directed  judgment  vacating  and 
annulling  the  sale,  and  enjoining  the  company  and  Ely  from 
taking  any  proceedings  to  consummate  the  same.  Judgment 
was  entered  accordingly. 

Moses  Ely  for  the  appellants.  The  alleged  tender  by  plain- 
tiff's testator  was  at  law  a  nullity.  {F.  L,  omd  T,  Oo.  v.  Mann^ 
4  Eobt,  356-366;  Crump  v.  U,  S.  Mining  Co.,  7  Grat., 
352-371 ;  Doicgherty  v.  Hunger,  54  Penn.,  380 ;  CJdoago,  B. 
and  Q.  R.  R.  Co.  v.  Colemcm,  18  111.,  297 ;  LeggaM  v.  If.  «7. 
M.  amd  B.  Co.,  Saxton's  Ch.,  542-553 ;  iT.  C.  R.  R.  Co.  v, 
Baspicm,  15  N.  T.,  494.) 

Jno.  E.  Parsons  for  the  respondents.     If,  prior  to  the  sale 
of  the  stock,  the  assessment  was  tendered,  the  power  of  the 
SicKELs— Vol.  XXII.        36 
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company  to  sell  it  was  terminated.  (Hkdl  v.  PeierSj  7  Barb., 
3ai ;  Carman  v.  Pidtz,  21  N.  T.,  547 ;  i>tsfy  v.  CPDonavanj 
46  id.,  225 ;  Kartright  v.  Oady,  21  id.,  842  ;  Walton  v.  Smith, 
5  B.  &  Aid.,  439 ;  Ximble  v.  WalUs,  10  Wend.,  374 ;  Hashms 
V.  KeOy^  1  Robt.,  160.)  Defendant's  president  was  authorized 
to  receive  the  tender.  {Dezell  v.  Odell^  3  Hill,  215  ;  PVwnJ> 
V.  Gat.  Go.  Mv;t.  Im.  jCi9.,  18  N.  Y.,  392 ;  Moore  v.  Hut. 
Nat.  Ek.^  55  id.,  41 ;  Ba/mwrd  v.  Gampbelly  id.,  456 ;  Gha/p- 
man  v.  Rose^  56  id.,  137 ;  Howlamd  v.  Myer,  3  Cow.,  290 ; 
Conover  v.  Mut.  Ins.  Go.^  3  Den.,  254 ;  Bk.  of  Vergennes  v. 
Wa/rren,  7  Hill,  91 ;  Hoag  v.  Dart,  60  N.  Y.,  96.) 

Allen,  J.  In  the  absence  of  evidence  of  want  of  authority 
in  the  president  to  represent  and  act  for  the  corporation 
defendant,  or  any  claim  upon  the  trial  that  he  did  not  repre- 
sent the  corporation,  the  tender  to  him  of  the  assessment  at 
the  office  of  the  company  during  business  hours  must  be 
assumed  to  have  been  properly  made  to  him,  and  his  refusal 
to  accept  it  must  he  regarded  as  the  act  of  the  corporation. 
{Phwmb  V.  Cattwra/uguB  Go.  Mutual  Ins.  Go.,  18  N.  Y.  392 ; 
Dougherty  v.  HmUer,  54  Penn.  St.  R.,  380;  Rowland  v. 
Myer,  3  Comst.  290;  BamJc  of  Vergennes  v.  Warren,  7 
Hill,  91 ;  Gonover  v.  MtUual  Ins.  Go.  of  Albo/ny,  3  Den.,  254 ; 
Gommerdal  Bamk  of  Buffalo  v.  Kort/right,  22  Wend.,  348.) 
If  the  defendant  intended  to  challenge  the  authority  of  the 
president  to  represent  and  act  for  the  corporation,  the  ques- 
tion should  have  been  made  upon  the  trial,  when  it  might 
have  been  obviated  by  other  evidence.  There  was  no  objec- 
tion to  the  tender  at  the  time  it  was  made,  either  as  to  form 
or  amount,  and  all  objections  which  might  have  been  taken 
upon  either  ground  were  therefore  waived,  and  the  tender 
must  be  held  to  have  been  sufficient  in  amount  and  in  proper 
form.  The  check  of  the  party  not  objected  to  was,  for  all 
the  purposes  of  a  legal  tender,  the  equivalent  of  money. 
{Duffey  V.  O^Donaoam,,  46  N.  Y.,  223.)  A  sufficient  tender 
of  the  amount  due  for  the  assessments  having  been  made 
before  the  sale,  the  sale  was  without  legal  authority  and  void. 
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It  is  now  claimed  that  this  is  not  a  case  for  equitable  relief. 
But  the  claun  is  nntenable^  The  testator  before  the  com- 
mencement of  the  action  repeatedly  offered  to  the  corporation 
and  to  Mr.  Ely,  its  president,  who  was  also  the  purchaser  of 
the  stock,  the  amount  of  the  assessments,  and  all  charges  and 
expenses  in  making  the  sale,  and  the  same  was  refused.  By 
this  action  the  refusal  of  the  parties  to  recognize  the  rights 
of  the  stockholders,  and  the  assertion  of  title  xmder  color  of 
a  sale,  gave  the  party  a  right  of  action  against  the  wrong- 
doers. With  this  adverse  claim  his  stock  had  no  marketable 
value,  and  he  was  in  effect  ousted  from  all  the  rights  of  a 
stockholder.     The  right  to  relief  is  unquestionable. 

The  court  below  was  not  asked. to  provide  in  its  judgment 
for  a  payment  of  the  assessments  as  a  condition  of  relief,  and 
no  error  can  be  allied  in  this  court  by  reason  of  an  omission 
to  do  so. 

The  costs  were  in  the  discretion  of  the  court  below. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Dbnnis  Mahsb,  Bespondent,  v.  The  Hibebnia  Insxjbakob 

Company,  Appellant. 

Where  the  complaint  in  an  action  upon  a  policy  of  fire  insurance,  seta 
forth  facts  showing  that  the  parties  were  mistaken  as  to  the  effect  of  the 
language  used,  the  averments  are  sufficient  to  authorize  a  reformation 
of  the  contract,  although  there  is  no  direct  allegation  of  a  mistake  of 
fact. 

Although  a  party  insured  accepts  a  policy  with  knowledge  of  the  language 
used  in  describing  the  property  insured,  if,  at  the  time,  he  points  out  a 
mistake  therein,  but  is  prevented  from  having  the  same  corrected,  or  is 
thrown  off  his  guard  and  dissuaded  therefrom,  by  the  acts  or  declarations 
of  the  insurer,  he  may  show  the  mistake  in  an  action  on  the  i>olicy;  and 
the  Insurer  is  estopped  from  setting  up  the  letter  of  the  contract  in  bar 
of  the  action,  and  from  claiming  that  the  situation  of  the  property  does 
not  agree  therewith. 

Where  the  parties  to  a  contract,  through  a  misconception  as  to  the  mean- 
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ing  and  effect  of  terms  when  used  in  such  a  contract,  use  terms  which, 
failing  to  express  their  intention,  do  express  a  meaning  different  from 
that  intended,  proof  of  the  facts  will  make  a  case  for  a  reformation  of 
the  contract;  and  this,  although  they  knew  what  words  were  employed 
and  their  ordinary  meaning. 

A  policy  of  fire  insurance  ui>on  plaintiff's  building,  described  it  as  "occu- 
pied as  a  dwelling."  A  portion  of  the  lower  stoiy  was  occupied  as  a 
grocery,  and  the  residue  of  the  house  as  a  dwelling.  In  an  action  upon 
the  policy  it  was  alleged,  and  evidence  was  given  and  received  under 
objection  on  the  trial,  showuig  that  plaintiff  and  the  local  agent  of  the 
insurer,  who  filled  out  and  issued  the  policy,  knew  at  the  time  how  the 
house  was  occupied;  that  they  both  intended  to  insure  it,  as  it  was 
actually  occupied,  and  both  thought  the  terms  used  in  the  description  in 
the  policy  would  properly  designate  the  occupation;  that  plaintiff,  doubt- 
ing whether  the  intention  had  been  well  carried  out,  called  the  attention 
of  the  agent  to  the  erroneous  description,  and  was  assured  by  him  that 
it  made  no  difference,  that  the  words  used  were  apt  and  ample  to 
express  their  meaning  and  intention;  also,  that  the  secretary  and  general 
agent  of  the  insurer,  with  knowledge  of  the  description  in  the  policy, 
inspected  pn  person  the  property  insured  and  pronounced  the  risk  a 
good  one.  !No  express  allegation  of  a  mistake  was  contained  in  the 
complaint.  Held,  that  the  evidence  vras  properly  received  and  was 
sufficient  to  authorize  a  reformation  of  the  contract,  which  was  proper 
under  the  pleadings. 

Also,  hM,  that  a  reformation  of  the  i>olicy  did  not  render  nugatoiy,  or 
affect  the  proofs  of  loss  furnished. 

The  policy  contained  a  condition  that  any  fraud  or  "false  swearing" 
would  forfeit  all  claims  under  it.  Plaintiff,  in  his  proofs  of  loss,  stated 
under  oath  that  the  building  was  occupied  as  a  dwelling-house,  and  for 
no  other  purpose.  Held,  that  the  term  " false  swearing"  meant  a  veri- 
fied false  assertion  fitted  and  likely  to,  or  which  does  deceive;  and  that 
as  defendant,  through  its  agents  and  secretary  knew  the  facts,  and  as 
the  words  used,  when  charged  with  the  meaning  given  to  them  by  the 
parties,  were  not  untrue,  as  between  them,  there  was  no  breach  of  the 
condition. 

The  judgment  was  simply  for  the  amount  of  loss,  without,  in  express 
terms  adjudicating  a  reformation  of  the  policy.    EM,  immaterial. 

(Argued  October  6,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  third  judicial  department,  aflSrming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial.  (Reported  below,  6 
Hun,  358.) 
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This  action  was  upon  a  policy  of  fire  insurance  issued  by 
defendant  to  plaintifE  insuring,  among  other  property,  "  his 
double-frame  building  occupied  as  a  dwelling."  One  of  the 
conditions  attached  to  the  policy  was  to  the  effect  that  if  there 
appear  any  "  fraud  or  false  swearing  "  in  the  proofs  of  loss  the 
insured  should  forfeit  all  claims  under  the  policy. 

The  complaint,  after  describing  the  policy,  alleged  that  at 
the  time  of,  and  before  the  issuing  thereof,  the  principal  story 
of  the  double-frame  building  mentioned  therein  was  occupied 
by  Mrs.  Elizabeth  CoUette,  the  front  room  of  which  was  used 
by  her  as  a  grocery ;  that  the  defendant's  agent,  residing  in 
the  city,  made  a  preliminary  survey  and  examination  of  said 
building,  and  particularly  of  the  grocery  part  occupied  and 
used  as  aforesaid,  before  making  said  contract  of  insurance 
and  the  delivery  of  said  policy ;  that  plaintiff  called  the  atten- 
tion of  the  agent  thereto,  before  and  at  the  time  of  the  making 
and  issuing  of  said  policy,  inquiring  whether  the  fact  that  a 
grocery  was  so  kept  should  not  be  expressed  and  stated  in  the 
policy,  to  which  the  agent  replied :  no,  it  is  not  necessary  to 
mention  it ;  so  small  a  matter  as  that  is  never  mentioned  in 
the  policy ;  and  so  the  same  was  not  expressed  in  said  policy ; 
and  it  averred  that  the  omission  to  make  mention  of  such  fact 
was  the  act  of  defendant  not  of  plaintiff,  and  asked  for  a 
reformation  of  the  policy  to  conform  to  the  agreement  and 
for  judgment  for  amount  of  loss. 

There  was  no  written  application  and  the  policy  was  filled 
up  by  defendant's  local  agent.  Plaintiff  was  permitted  to 
prove  on  the  trial,  under  objection  and  exception,  the  fact  so 
alleged  in  the  complaint,  also  that  plaintiff  returned  the  policy 
to  defendant's  agent  and  desired  the  same  to  be  corrected  by 
stating  the  fact  that  a  grocery  was  kept  in  the  building,  and 
that  the  agent  corrected  the  policy  in  some  other  matters  to 
which  his  attention  was  called,  but  declined  to  correct  it  in 
this  respect  for  the  reasons  above  stated,  saying  that  it  made 
no  difference,  that  it  was  all  right  as  it  was ;  also  that  after  the 
issuing  of  the  policy  defendant's  secretary  and  general  agent 
examined  the  property  in  company  with  plaintiff,  after  having 
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Been  and  read  the  policy,  and  pronounced  it  a  good  risk  and 
acceptable. 

At  the  close  of  the  evidence  defendant's  counsel  moved  to 
strike  out  this  evidence,  on  the  ground  that  it  was  inadmissible 
to  vaiy  the  terms  of  the  contract,  which  motion  was  denied 
and  said  counsel  duly  excepted. 

In  the  proofs  of  loss  verified  by  plaintiff  it  was  stated  that 
the  building  was  occupied  as  a  dwelling-house  ^^  and  for  no 
other  purpose  whatever." 

The  defendant's  counsel  moved  for  a  nonsuit  upon  the 
grounds :  First.  That  a  portion  of  the  property  insured  is 
described  in  the  policy  as  a  dwelling,  when  in  fact  it  was 
occupied  as  a  grocery.  Second.  Upon  the  groxmd  that  the  proof 
of  loss  sworn  to  by  the  plaintiff  falsely  states  that  the  premises 
in  question  being  a  double-framed  house  were  occupied  as  a 
dwelling,  and  for  that  purpose  only,  and  that  under  the  con- 
ditions of  the  policy  any  fraud  or  false  swearing  in  the  proof 
of  loss  should  forfeit  the  policy.  Third.  Upon  the  ground  that 
the  proof  does  not  make  out  a  case  for  reforming  the  policy, 
it  being  shown  that  the  plaintiff  knew  what  was  in  it,  and 
there  is  no  proof  of  any  mistake  of  fact.  Fourth.  That  no  pre- 
liminary proofs  were  given  to  the  company  upon  the  basis  of 
the  policy  reformed  as  is  claimed  by  the  plaintiff  in  this  case.* 

The  motion  was  denied  and  defendant's  counsel  duly 
excepted.  The  jury  found  a  verdict  for  the  amount  of  the 
loss,  and  judgment  was  perfected  thereon  without  any  state- 
ment as  to  a  reformation  of  the  policy. 

Samud  Hand  for  the  appellant.  The  statement  in  the 
policy  as  to  occupancy  of  the  building  was  a  warranty  that*  it 
was  so  occupied.  ( Wall  v.  E,  R,  Ins.  Co.^  3  Seld.,  370 ; 
Clidae  V.  Ham.  Ins.  Co.,  20  IS.  T.,  52 ;  Parmalee  v.  Hoff. 
Ins.  Co.^  54  id.,  196 ;  Lappin  v.  Charter  Oak  Ins.  Co.^  58 
Barb.,  325,  348 ;  Sa/r^fidd  v.  Met.  Ins.  Co.,  42  How.,  97 ;  6 1 
Barb.,  419 ;  Brice  v.  LoriOard  Ins.  Co.,  55  N.  Y.,  240.)  The 
court  erred  in  receiving  evidence  as  to  what  occurred  between 
plaintiff  and  the  agent  Keman.    (42  How.,  101 ;  Plwmh  v.  Catt. 
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Ins.  Oo.f  18  N.  Y.,  392 ;  Brown  v.  Gatt.  Ins.  Co.y  id.,  885.) 
No  case  was  proved  for  reforming  the  contract.  {Brice  v. 
ZoriUard  Ine.  Co.j  65  N".  T.,  240 ;  Mead  v.  Westohest&r  Ins. 
Co.j  2  N.  Y.  Week.  Dig.,  323.)  The  fact  that  the  policy  was 
written  by  defendant's  agent  does  not  change  its  legal  effect 
or  relieve  plaintiff  from  the  consequences  of  the  breach  of 
warranty.  {RohrbaoK  v.  Q^.  F.  Ins.  Co.y  62  N".  Y.,  407 ; 
Alexandery.  Oer.  F.  Ins.  Co.,  N.  Y.  Week.  Dig.,  175 ;  42  How., 
97 ;  Appleby  v.  Astor  F.  Ins.  Co.,  54  N.  Y.,  258.)  The 
policy  was  forfeited  nnder  the  clause  in  reference  to  false 
swearing  in  the  preliminary  proofs.  {FerHss  v.  iT.  A.  F. 
Ins.  Co.y  1  Hill,  71,  74 ;  Howard  v.  City  F.  Ins.  Co.,  4  Den., 
502,  508.)  Plaintiff  was  bound  by  the  proofs  of  loss  fur- 
nished and  cannot  show  a  different  state  of  facts  on  the  trial. 
{Irmnff  v.  JSUBcd.  F.  Ins.  Co.,  1  Bosw.,  507 ;  JJixderwood  v. 
Farmerif  Ins.  Co.,  57  N.  Y.,  500 ;  O^ReUhf  v.  Chua/rdian  Ins. 
Co.,  60  id.,  169.) 

A.  J.  Cohm  for  the  respondent.  Evidence  of  the  transac- 
tions of  defendant's  agent  in  the  taking  and  perfecting  of  the 
policy,  in  answer  to  questions  put  to  plaintiff  as  a  witness,  w;as 
proper.  {Uh.  Mut.  L.  Ins.  Co.  v.  Wilkinson,  11  Am.  L.  J. 
[N.  S.],  485 ;  13  Wal.,  225.)  Omissions  or  errors  of  state- 
ment in  describing  the  property  must  be  imputed  to  defend- 
ant, and  it  is  estopped  from  setting  them  up  in  avoidance  of 
the  contract.  {Rowley  v.  Empire  Ins.  Co.,  86  N.  Y.,  550 ; 
Bodine  v.  Easch.  F.  Ins.  Co.,  51  id.,  121 ;  Owens  v.  Hoi.  Pwr. 
Ins.  Co.,  56  id.,  565 ;  Phmib  v.  Cat.  Ins.  Co.,  18  id.,  394 ; 
Tin.  Mut.  L.  Ins.  Co.  v.  Wilkinson,  11  Am.  L.  Keg.  [N.  S.], 
485 ;  13  Wal.,  394.)  There  was  no  warranty  by  plaintiff  that 
the  description  was  correct.  {Justice  v.  Lang,  52  N.  Y.,  323 ; 
56  id.,  565,  573  ;  18  id.,  892  ;  13  Wal.,  222 ;  36  N.  Y.,  550  ; 
56  id.,  565,  573 ;  Parker  v.  Amazon  Ins.  Co.,  34  Wis.,  363 ; 
Masten  v.  Madison  Ins.  Co.  11  Barb.,  624;  Metz  v.  Zans.  F. 
Ins.  Co.,  13  Alb.  L.  J.,  228.)  Defendant  is  estopped  from 
alleging  error  of  plaintiff  in  using  the  description  in  the 
policy  in  the  proofs  of  loss.     {Taylor  v.  B.  Wms.  Ins.  Co.,  51 
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N.  H.,  50 ;  Bumstead  v.  Di/o.  Mut,  Ins.  Co,^  12  id.,  97 ;  Vo% 
V.  Robinson^  9  J.  K.,  198 ;  ^tna  Ins.  Co.  v.  Tyler^  16  Wend., 
385 ;  Haw.  v.  City  F.  Ins.  Co.^  4  Den.,  502 ;  Ferriss  v.  N.  A. 
Ins.  Co,^  1  Hill,  71.)  The  evidence  was  ample  for  a  reforma- 
tion of  the  contract.  {Bryoe  v.  LoriUard  Ins.  Co.^  55  N.  Y., 
240 ;  Meads  v.  Westchester  F.  Ins.  Co.,  2  K  Y.  Week.  Dig., 
323.) 

FoLOEB,  J.  The  case  was  given  to  the  jury  withont  excep- 
tion to  the  charge,  in  any  matter  which  is  presented  to  this 
court  on  the  points  made  here.  The  legal  positions  laid  down 
to  the  jury  must  be  taken  as  the  law  of  the  case.  They  found 
for  the  plaintiff  upon  the  questions  of  fact  submitted  to  them, 
and  the  defendant  is  bound  by  the  verdict  and  the  judgment 
thereon,  unless  during  the  trial  there  was  some  error  made  by 
the  court,  and  which  is  brought  up  by  the  exceptions  taken. 

It  is  not  to  be  denied  that  this  phrase  in  a  policy  of  fire  insure 
ance,  viz.,  "  occupied  as  a  dwdLmg^'^  is  ordinarily  a  warranty 
by  the  insured  that  the  building  so  described,  and  on  which 
the  risk  is  taken,  is  in  fact,  at  the  time  of  issuing  the  policy, 
a  building  occupied  only  as  a  dwelling-house.  (Aleosander  v. 
Germcmia  Fire  Ins.  Co.,  Ms.,  Ct  of  Appeals,*  citing  WaU  v. 
Fast  Ri/ver  Ins.  Co.,  7  N.  Y.,  370 ;  Pomnalee  v.  Hoffman 
Fire  Ins.  Co.,  54  id.,  193.)  If  the  plaintiff  is  to  be  held  to 
the  policy  in  this  case  as  it  is  written,  he  has  warranted  that 
the  building  insured,  was  at  the  time  of  insurance  occupied 
as  a  dwelling-house;  and  in  that  case,  the  facts  undisputed, 
show  that  there  has  been  a  breach  of  the  warranty. 

It  is  claimed  by  the  plaintiff  that  there  is  evidence  in  the 
case,  which  relieves  him  from  the  pressure  of  this  phrase  in 
the  contract,  and  from  the  consequences.  It  was  shown  upon 
the  trial,  to  the  satisfaction  of  the  jnry,  that  the  plaintiff  and 
the  local  agent  of  the  defendants,  when  the  latter  filled  out 
and  issued  the  policy,  knew  that  the  building  in  question  was, 
in  fact,  occupied  otherwise  than  only  as  a  dwelling  house ; 
that  they  both  meant  to  insure  the  building  in  that  o^er  state 

♦66N.  Y..464. 


1876.]  MaHEB  v.  HlBBRNlA  INSURANCE  Co.  289 

Opinion  of  the  Court,  per  PoLaEK,  J. 

of  occupation ;  that  they  both  thought,  that  the  terms  used 
in  the  policy  in  describing  the  building,  were  snch  as  would 
designate  it  in  that  state  of  occupation  j  that  it  was  their 
intention  to  use  terms  of  that  purport,  and  that  after  the 
policy  was  issued,  the  plaintiff  doubting  whether  that  inten- 
tion had  been  well  carried  out,  and  expressing  that  doubt  to 
the  local  agent,  was  assured  by  him  that  the  phraseology  used 
was  apt  and  ample  to  express  their  meaning  and  intention. 
It  was  upon  this  evidence  that  the  case  was  given  to  the  jury, 
and  upon  it  they  found  for  the  plaintiff  under  the  charge  of 
the  court 

The  defendants  contend  that  this  evidence  was  not  admis- 
sible, and  should  have  been  stricken  out  on  the  motion  made 
by  them  to  that  end.  If  this  action  is  to  be  tested  as  one 
purely  at  common  law,  it  may  be  that  this  evidence  could  not 
be  admitted  to  vary  the  contract.  If  the  language  used  was 
ambiguous,  or  if  it  was  used  in  some  particular  sense  where 
susceptible  of  different  meanings,  parol  eyidence  might  have 
been  proper  to  show  what  was  the  meaning  of  the  parties  in 
its  use ;  but  where  the  terms  employed  have  a  settled  legal 
construction,  they  may  not  be  contradicted  therein  by  parol 
evidence.  (Pindar  y.  Resolute  Fire  Ins.  Oo,^  47  N.  Y.,  114.) 
The  plaintiff  having  taken  the  contract  in  the  form  of  words 
in  which  it  now  appears,  cannot,  in  an  action  at  law  vaiy  its 
purport  by  parol  evidence  and  prove  that  it  does  not  mean 
what  it  says. 

But  it  was  not  necesBarily  in  this  view  alone  that  the  evidence 
was  offered  and  might  have  been  received.  In  the  case  of 
Pinda/r  v.  Resolute  Fire  Insurance  Company  {suprcC)^  it  was 
said  :  If  the  insured  was  not  content  to  submit  to  those  condi- 
tions he  should  have  rejected  the  policy.  In  effect  this  is  saying 
that  the  insured  must  make  himself  master  of  the  form  and 
contents  of  his  policy  when  he  receives  it ;  and  if  it  is  not  to 
his  liking,  he  must  effect  a  change,  either  in  that  policy,  or  by 
getting  one  from  another  underwriter.  Now  if  the  insured  is 
disposed,  and  makes  effort  to  do  this,  and  is  prevented,  or 
thrown  off  his  guard  and  dissuaded  therefrom,  by  the  act  or 
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declaration  of  the  insurer,  is  not  the  latter  estopped  from 
setting  up  in  bar  of  an  action  on  the  policy,  the  letter  of  the 
contract,  and  that  the  situation  of  the  property  does  not  agree 
therewith,  and  from  claiming  the  strictly  legal  consequences 
therefrom  ?  It  was  in  evidence  that,  after  the  issuing  of  the 
policy  to  the  plaintiff,  he  called  the  attention  of  the  local 
agent  to  the  erroneous  description  of  the  building  insured,  and 
was  told  that  it  made  no  difference.  So,  likewise,  it  was  in 
evidence  that  the  general  agent  and  secretary  of  the  defend- 
ant, with  a  knowledge  of  the  description  of  the  building  in 
the  policy,  inspected  in  person  the  property  insured  and  pro- 
nounced the  risk  taken  a  good  one.  This  evidence  was  mate- 
rial and  competent,  as  tending  to  show,  that  the  plaintiff  was 
not  careless ;  was  not  thoughtlessly  satisfied  with  the  terms  of 
the  policy,  but  sought  an  emendation  thereof,  and  was  baulked 
of  a  successful  pursuit  thereof  by  the  action  and  declaration 
of  the  defendants  through  their  agents  and  officers.  Hence 
the  admission  of  the  evidence  upon  the  trial  was  not  errone- 
ous ;  nor  was  it  erroneous  to  retain  it  in  the  case  against  the 
motion  of  the  defendant  to  strike  it  out. 

Nor  was  it  erroneous  to  receive  the  evidence,  if  it  tended 
to  make  a  case  in  equity,  for  a  reformation  of  the  policy. 
It  was  objected  on  the  trial,  that  there  was  no  allegation  in 
the  pleadings,  that  there  was  a  mistake  of  fact,  and  that 
hence  and  because  the  plaintiff  knew  what  the  policy  said 
when  he  received  it,  there  was  no  case  made  for  a  reforma- 
tion of  the  contract.  The  pleading  of  the  plaintiff  is  inarti- 
ficial in  its  statements,  but  it  avers  the  existence  of  facts  sub- 
stantially as  they  afterwards  appeared  in  evidence.  There  is  no 
specific  allegation  of  a  mistake  of  fact ;  but  it  avers  that  which 
shows  that  the  parties  were  mistaken  as  to  the  effect  of  the  lan- 
guage which  they  used ;  and  this  is  an  averment  of  matter  upon 
which  a  reformation  of  a  contract  may  be  based.  {Pitcher  v. 
Sennessy,  48  N.  T.,  415.) 

It  is  enough  to  authorize  the  reformation  of  a  contract,  if 
it  appears  that,  through  the  mistake  of  both  parties  to  it,  the 
intentions  of   neither  have  been  expressed  in  it.     Now  if  a 
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court  if  equity  had  a  right  to  find  from  the  evidence, 
that  both  the  insurer  and  the  insured  meant  to  insure  the 
very  building  that  wa^  burned;  and  meant  to  put  in  the 
policy  no  expression  as  to  the  character  or  situation  of  it, 
different  from  the  facts ;  but,  by  a  misconception  as  to  the 
meaning  and  effect  of  language,  have  used  terms  which  do 
express  that  which  they  did  not  intend  to  express,  and  which 
did  fail  to  express  that  which  they  did  intend  to  express ; 
such  evidence  does  make  a  case  for  a  reformation  of  the 
policy,  so  as  to  conform  it  to  the  intentions  and  purposes  of 
the  parties.  {Mcmy  v.  Beekmcm  Iron.  Co.y  9  Paige,  188 ; 
Pitcher  V.  Rermeasey^  48  N.  T.,  415 ;  McCaU  v.  Ins.  Co., 
MS.  Ct.  of  App.,  Sept.,  1876.*)  They  meant  to  insure  the 
building  which  was  buraed ;  they  meant  to  correctly  describe  it ; 
they  used  words  which  they  thought  did  correctly  describe  it. 
It  turns  out  that  in  this  they  were  honestly  mistaken.  It  is  in 
the  power  of  a  court  of  equity,  on  being  satisfied  of  that,  to  so 
reform  and  rewrite  the  contract,  as  that  it  shall  state  truly 
what  the  parties  in  fact  agreed  to,  and  what  they  intended 
to  write  out  as  their  agreement.  It  is  true,  that  they  knew 
what  words  were  used  in  the  instrument.  Doubtless  they 
knew  the  ordinary  meaning  of  the  words.  The  evidence, 
however,  authorized  a  finding  that  they  mistakenly  supposed 
that  those  words,  when  used  in  a  contract  for  insurance,  were 
proper  terms  in  which  to  describe  the  building  intended 
by  the  plaintiff,  and  accepted  by  the  agent  of  the  defendant, 
as  the  subject  of  that  contract.  It  resulted,  therefore,  from 
that  mistake,  that  the  contract  failed  to  express  the  fact  as 
agreed  upon  between  them.  The  complaint  in  the  action 
alleges  facts,  upon  which  to  base  a  prayer  for  judgment,  of  a 
reformation  of  the  policy,  and  for  a  recovery  upon  the  policy 
as  reformed,  and  makes  that  prayer.  The  evidence  was 
admissible  in  this  view  of  the  case.  (  Vcm  Tuyl  v.  Westchester 
Fire  Ins.  Co.,  55  N.  Y.,  657;  Cone  v.  The  Niaga/ra  Fire 
Ins.  Co.y  60  id.,  619.)  It  matters  not,  in  this  case,  that 
the  judgment  contains  no  formal  clause  of  reformation  of  the 
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contract.  The  point  we  are  now  considering,  is  as  to  the  admis- 
sibility of  the  evidence  under  the  issue  made  by  the  pleadings. 

An  action  may  be  brought  for  a  reformation  of  a  contract^ 
and  for  a  recovery  at  the  same  time  upon  the  contract  when 
reformed  (see  JVew  Yorh  Ice  Co.  v.  JV.  W.  Ins.  Co.^  23  N. 
T.,  357),  and  it  is  not  irregular  to  try  such  action  before  a 
judge  and  jury.     (Pitcher  v.  Hennessey^  mpra.) 

When  the  plaintiff  furnished  to  the  defendant  the  prelimi- 
nary proofs  of  loss,  he  asserted  therein  that  the  building  was 
occupied  as  a  dwelling-house  and  for  no  other  purpose  what- 
ever. He  made  oath  thereto.  The  ninth  condition  attached 
to  the  policy,  is,  among  other  things,  that  if  there  appear  any 
"  fraud  or  fake  swearing,"  the  insured  shall  forfeit  all  claims 
under  it.  It  is  plain  from  the  testimony,  that  the  matter 
thus  asserted  was  not  correct  in  fact.  But  was  the  making 
this  statement,  and  the  verification  of  it  by  oath,  ^^ false 
9wea/rmg^^^  within  the  meaning  of  that  phrase,  as  used  in 
the  policy?  It  is  used  there  in  association  with  the  word 
^^fra/ud^^  and  must  have  a  similar  interpretation.  The  latter 
is  any  trick  or  artifice  by  one,  to  induce  another  to  fall  into, 
or  remain  in  an  error,  to  his  harm.  The  former  is  a  veri- 
fied false  assertion,  which  does  deceive,  or  is  fitted  and 
likely  to  deceive,  the  one  to  whom  it  is  made.  But  one  may 
not  be  deceived  by  an  assertion  which,  to  his  own  knowl- 
edge, is  false.  The  defendants,  when  the  preliminary  proofs 
were  served  upon  them,  had  knowledge  of  the  character  and 
situation  of  the  building.  Their  agents  and  their  secretary 
knew;  and  that  was  knowledge  in  the  defendants.  They 
knew,  too,  that  by  the  form  of  words  used  in  the  policy,  the 
insurer  and  the  insured  meant,  not  a  building  occupied  exclu- 
sively as  a  dwelling-house,  but  one  for  the  most  or  main  part 
so  used,  and  at  the  same  time  used  in  part  as  a  grocery  and 
saloon.  It  is  not  to  be  seen  how  the  insurer  was  deceived  or 
likely  to  be  deceived,  by  the  use  of  a  form  of  words  in  the 
proofs  of  loss,  applied  to  a  building  described  by  that  same 
form  of  words  in  the  policy.  The  words  in  the  policy,  when 
charged  with  the  meaning  given  to  them  by  the  parties  using 
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them,  were  not  untrue  as  between  them,  though  to  the  mind 
of  others  than  the  parties,  they  may  not  have  conveyed  a  true 
description  of  the  building.  How  can  we  say  that  the  same 
words  in  the  proofs  of  loss,  used  by  the  same  parties,  in  refer- 
ence to  the  same  subject,  were  between  them,  false ;  though 
others,  on  reading  them,  would  not  get  a  true  notion  ? 

Another  point  is  made  by  the  defendant,  viz. :  That  if  the 
policy  is  taken  as  reformed,  and  made  by  a  change  of  its 
t^rms,  to  express  the  real  contract  between  the  parties,  then 
there  have  been  no  proofs  of  loss  furnished  by  the  plaintiff 
This  is  not  tenable.  It  is  rather  plausible  than  real.  The 
plaintiff  did  furnish  to  the  defendant  a  paper  which,  it  must 
be  conceded,  was  in  some  sort  a  proof  of  loss.  It  was  fur- 
nished xmder  the  contract  for  insurance,  which  was  really 
entered  into  between  the  parties.  A  reformation  of  the 
form  of  the  contract  would  not  change  the  contract.  It 
would  only  make  it  in  written  shape  what  it  was  in  fact,  and 
what  each  party  knew  it  to  be  in  fact.  When  the  plaintiff  gave 
to  the  defendant  his  proofs  of  loss,  he  gave,  and  it  received, 
under  that  contract,  which  was  the  contract  as  they  knew  it 
always  to  have  been.  The  subsequent  change  of  the  written 
form  of  the  contract,  as  it  did  not  make  another  contract  in 
fact,  so  it  did  not  make  another  contract  requiring  new  or 
further  proofs  of  loss.  Bjiowing  what  the  contract  really 
was,  the  defendant  received  the  proof  of  loss  under  it,  and, 
if  it  was  defective  in  form  or  matter,  should  have  returned  it, 
pointing  out  the  defect.  Not  having  done  so  the  defendant 
may  not  now  object  to  it. 

This  disposes  of  all  the  points  raised  by  the  defendants  in 
this  court,  and  of  all  the  exceptions  taken  upon  the  trial  and 
here  relied  upon.  The  case  was  not  given  to  the  jury,  in 
precisely  the  view  of  it  which  we  have  taken.  But  there 
was  no  exception  by  the  defendants  to  the  charge.  If  there 
was  error  in  it,  it  is  not  brought  to  our  attention. 

The  defendants  having  failed  to  show  any  error  by  the 
points  made  here  upon  the  exceptions  taken  on  the  trial, 
the  judgment  appealed  from  should  be  affirmed. 
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All  concuTj  except  Eapallo,  J.,  not  voting ;  Allen,  J.,  in 
result,  and  Andbews,  J.,  on  ground  that  evidence  was  proper 
to  reform  the  contract. 

Judgment  affirmed. 


The  Phcekix  Wabehousing  Company,  Respondent,  v.  Daniel 
.^\  D.  Badger,  Appellant. 


-^  '204  In  an  action  to  recover  an  unpaid  balance  of  a  subscription  to  the  capital 

^^  ^*^     stock  of  a  manufacturing  corporation,  where  it  appears  that  defendant 

subscribed  for  the  stock,  acted  as  a  trustee  of  the  corporation,  took  part 

in  its  management  and  contracted  with  it  as  a  corporation,  he'  cannot 

dispute  the  validity  of  the  incorporation. 

A  subscription  to  the  articles  of  incorporation,  with  a  statement  of  the 
number  of  shares  opposite  the  natne,  is  a  sufficient  and  binding  sub- 
scription for  the  stock,  and  takes  effect  upon  the  filing  of  the  certificate. 

An  action  may  be  brought  upon  the  original  subscription ;  it  is  not  neces- 
sary to  aver  calls,  at  least  aft«r  the  lapse  of  two  years  from  the  time  of 
incorporation. 

Such  an  action  brought  by  the  corporation,  may  be  continued  by  aTuwiirffl- 
subsequently  appointed  in  the  name  of  the  original  party. 

An  abandonment  of  its  business  by  the  corporation,  either  before  or  after 
the  commencement  of  the  action,  is  no  defence  where  it  appears  that  the 
incorporation  is  indebted  to  more  than  the  aniount  of  the  subscription, 
as  the  action  is  prosecuted  for  the  benefit  of  creditors. 

An  objection  that  other  subscribers  who  have  not  paid  should  have  been 
made  parties,  is  not  available  on  appeal  where  the  objection  was  not 
raised  by  answer,  and  where  there  were  no  findings  or  requests  to  find 
in  reference  thereto,  or  exceptions  raising  the  point. 

The  refusal  of  a  referee  in  such  an  action  to  aDow  an  amendment  of  the 
answer  setting  up  that  the  signature  of  another  apparent  subscriber  was 
not  genuine,  and  that  defendant  was  misled  thereby,  is  not  the  proper 
subject  of  exception ;  if  the  referee  has  power  to  allow  the  amendment 
it  is  matter  of  discretion. 

Subsequent  to  defendant's  subscription  an  arrangement  was  made,  with 
the  approval  of  the  corporation,  that  defendant  should  transfer  a  por- 
tion of  his  stock  toE.,  the  latter  delivering  to  the  corporation  his 
notes  therefor,  indorsed  by  defendant,  the  stock  to  be  transferred  when 
the  notes  were  paid.  Notes  were  so  given,  which  were  renewed  from 
time  to  time.  One  of  the  renewals  was  transferred  by  the  corporation 
to  P.  as  collateral  security.    P.  returned  it  to  the  corporation,  and  with 
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his  consent  it  was  produced  and  offered  for  cancellation  on  the  trial. 
JBSBld,  that  defendant  was  not  entiled  to  have  the  amount  thereof  deducted 
from  the  amount  due  on  his  subscription. 

(Submitted  October  6,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  modifying  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee, 
and  affirming  it  as  modified.     (Keported  below,  6  Hun,  293.) 

This  action  is  brought  to  recover  of  the  defendant  an  alleged 
unpaid  balance  of  his  subscription  to  the  capital  stock  of  the 
plaintiff. 

The  corporation  was  attempted  to  be  created  under  the 
general  law  of  1848,  authorizing  the  formation  of  corporations 
for  manufacturing,  mining,  mechanical  and  chemical  purposes. 
The  certificate,  under  and  by  virtue  of  which  the  defendant 
and  others  undertook  to  create  the  corporation,  was  filed  in 
September,  1863.  The  purposes  specified  in  the  certificate 
were  stated  as  follows  :  "  For  the  purpose  of  building  tanks 
of  iron  or  other  materials,  and  storing  and  keeping  for  hire 
oil  of  various  kinds,  and  for  doing  all  such  other  business  as 
may  be  pertinent  to  or  connected  with  the  storage  of  oil, 
petroleum  or  other  articles,  for  compensation." 

The  defendant  claimed  that  the  act  of  1848  did  not  author- 
ize the  creation  of  a  corporation  for  the  purposes  expressed  in 
the  certificate,  and  that  therefore  his  subscription  was  void. 

Defendant  was  one  of  the  originators  of  the  enterprise,  and 
for  several  years  one  of  the  trustees,  and  took  an  active  part 
in  the  organization  and  management  of  the  company,  and  con- 
tracted with  it  as  a  lawfully  organized  corporation.  The  cor- 
poration became  insolvent,  and  after  the  commencement  of 
the  action  a  receiver  was  appointed,  who  thereafter  prosecuted 
the  action  in  his  own  behalf  and  for  the  benefit  of  creditors. 
The  only  subscription  made  by  the  defendant  was  to  the 
certificate  whereby  the  corporation  was  created,  and  placing 
opposite  to  his  signature  the  number  (250)  of  shares  taken  by 
him.  Fifty  shares  of  the  250  subscribed  for  by  the  defendant 
were  paid  for  by  him,  and  by  his  direction  transferred  to  an 
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iron  manufacturing  company  of  which  he  was  the  president. 
After  the  organization  of  the  company  the  defendant  made 
an  arrangement  with  John  Egerton,  with  the  consent  of  the 
company,  whereby  Egerton  agreed  to  take  off  the  hands  of  the 
defendant  200  shares  of  this  stock,  by  giving  his  notes  to  be 
indorsed  by  the  defendant  for  the  amount.  Egerton  gave  three 
notes  in  July,  1864,  indorsed  by  the  defendant  for  $2,500  eadh, 
and  the  defendant  thereupon  gave  an  order  to  the  company 
that  on  the  payment  of  those  notes  an  equal  amount  of  stock 
should  be  transferred  to  Egerton.  The  three  notes  were  paid 
and  seventy-five  shares  of  the  stock  were  transferred  to  Eger- 
ton, in  pursuance  of  the  order  of  the  defendant.  In  October, 
1864,  Egerton  gave  three  other  notes,  indorsed  by  the  defend- 
ant ;  one  for  about  $1,500,  which  was  given  for  the  interest 
which  had  accrued  on  the  unpaid  subscription  of  the  defend- 
ant, and  two  others,  due  in  January  and  February,  applicable 
to  the  purchase  of  the  stock.  With  these  last  notes  the  defend- 
ant gave  an  order  on  the  company  that,  on  the  payment  of  the 
three  notes,  fifty  more  shares  of  the  stock  should  be  transferred 
to  Egerton,  and  also  an  order  on  the  company  to  pay  Eger- 
ton the  dividend  on  the  whole  200  shares.  The  $1,500  note 
was  paid.  The  larger  notes  were  renewed  several  times,  with 
the  indorsement  of  the  defendant,  until  finally  one  of  the 
notes  so  renewed  was  given  up  to  Egerton,  and  a  new  note 
for  an  extended  time,  not  indorsed  by  the  defendant,  but  by 
another  party,  was  received  by  the  company  as  a  substitute  for 
the  note  so  surrendered.  The  case  does  not  show  that  this 
was  with  the  knowledge  or  consent  of  the  defendant. 

The  remaining  $2,500  note  was  renewed,  with  interest  added, 
until  it  amounted  to  $2,790.74,  for  which  sum  a  note  was  given 
by  Egerton,  indorsed  by  defendant.  This  was  transferred  by 
the  corporation  to  one  Power,  as  collateral  security  for  a  claim 
against  the  company.  He  brought  suit  against  defendant 
thereon  before  the  commencement  of  this  action,  which  was 
pending  at  the  time  of  trial.  But  on  the  trial  it  was  produced 
by  the  plaintiff,  and  with  the  consent  of  Power  offered  for 
cancellation. 
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The  referee  directed  judgment  for  the  whole  amonnt  of 
unpaid  snbscription,  with  interest,  not  giving  credit  for  either 
of  the  two  $2,500  notes  or  their  renewals.  The  General  Term 
modified  the  judgment  by  deducting  therefrom  the  amount  of 
the  $2,500  note,  with  interest,  which  was  taken  up  as  abore 
stated,  and  the  note  of  Edgerton,  indorsed  by  a  third  person, 
substituted  therefor. 

Further  facts  appear  in  the  opinion. 

John  Wi/nslow  for  the  appellant.  Plaintiff  was  never  legally 
organized  for  any  lawful  purpose.  {Maikehmwie  M.  Co.  ▼. 
Woodbwry,  U  Cal.,  424 ;  14  K  T.,  646 ;  N.  T.y  B.  and  O. 
Go,  R.  a.  Co.  V.  Mabbettj  58  N.  T.,  397 ;  M.  and  T.  P.  R. 
Go.  y.  Zapham,  18  Barb.,  312.)  The  declaration  in  the  cer- 
tificate, as  to  the  number  of  shares  taken,  does  not  amount  in 
law  to  a  subscription.  {Burrow  v.  Smithy  ION.  T.,  550 ;  16  id., 
457,  note ;  6  Pick.,  23  ;  31  Me.,  470 ;  24  Barb.,  518 ;  24  K  Y., 
150 ;  1  Cai.,  381 ;  6  Mass.,  40 ;  8  id.,  138 ;  14  id.,  286 ;  A.  &  A. 
on  Corp.,  479.)  The  agreement  that  defendant  should  not  be 
held  for  more  than  fifty  shares,  was  executed  and  should  be 
upheld.  (Redf .  on  KaUways,  83,  §§  7,  2, 3  ;  id.,  §§  3-7 ;  Dorris 
V.  Frmoh,  11  Sup.  Ct.  E.,  292 ;  41  Pa.  St.,  64 ;  21  111.,  96 ;  18 
id.,  576;  10  Barb.,  260 ;  2  id.,  294 ;  16  Wal.,  390.)  The  legal 
effect  of  the  abandonment  by  defendant  of  its  business  would 
be  to  defeat  this  action.  (15  B.  Mon.,  21 ;  18  Barb.,  312 ;  Redf. 
on  Railways,  80,  §  6,  p.  94.)  If  defendant's  alleged  subscrip- 
tion were  valid,  the  most  that  could  be  done  would  be  to 
sue  him  with  all  other  non-paying  subscribers,  to  compel 
jpro  ra;ta  contributions  to  pay  debts.  {Mamm,  v.  Pewtz^  3  N. 
T.,  415-422 ;  25  id.,  214 ;  12  Abb.,  268 ;  1  Lans.,  381 ;  2 
id.,  12.) 

F.  E.  D(ma  for  the  respondent.  No  demand  of  payment 
was  necessary.  {Spear  v.  Grawford^  14  Wend.,  20 ;  Palmer 
V.  'La/wrence^  3  Sand.,  164 ;  N.  R.  R.  R.  Co.  v.  MiUer^  10  Barb., 
260 ;  Sch.  R.  R.  Co.  v.  Thatcher,  UN.  T.,  103  ;  Buffalo,  etc., 
R.  R.  Co.  V.  Mason,  16  id.,  452 ;  Rena.^  etc.,  R.  R.  Go.  v. 
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JBorst,  31  id.,  535 ;  Darris  v.  French,  11  N.  Y.  Sup.  Ct.^  »92.) 
Defendant  cannot  now  be  permitted  to  allege  any  defect  in 
plaintiff's  organization.  {Sohen.  JR.  R.  Co.  v.  Jluxtcker,  11 
N.  T.,  103 ;  Aspvn/waU  v.  Sacehij  57  id.,  331 ;  Buffalo,  etc., 
R.  R.  Co.  V.  Ca/rey,  26  id.,  76 ;  White  v.  Ro^,  15  Abb.,  66 ; 
O.,  etc.,  P.  R.  Co.  V.  Rust,  5  How.,  3»0 ;  Sands  v.  EiU,  42 
Barb.,  654 ;  White  v.  Coventry,  29  id.,  305 ;  Hyatt  v.  Esmond, 
27  id.,  601 ;  Cooper  v.  Shover,  4H  id.,  51 ;  Dorris  v.  Sweeny,  64 
id.,  636 ;  60  N.  T.,  463  j  11  K  T.  Sup.  Ct.  K.,  292 ;  id.,  164.) 
The  contract  of  subaeription  merged  all  prior  and  contempo- 
raneous negotiations,  and  parol  testimony  is  not  proper  to  alter 
and  vary  it.  {Thorp  v.  Ross,  4  Keyes,  536 ;  RUey  v.  City  of 
Brooklyn,  46  N.  Y.,  444 ;  WestcoU  v.  Thompson,  18  id.,  363 ; 
Morton  v.  Woodruff,  2  id.,  153  ;  Fan  KeUer  v.  Schvlting,  50 
id.,  108 ;  Mayor,  etc.,  v.  Brooklyn  F.  Ins.  Co.,  3  Abb.  Ct. 
App.  Dec.,  251 ;  W.  M.  R.  R.  Co.  v.  Easima/n,  34  N.  H.,  124 ; 
Pittsburgh  R.  R.  Co.  v.  Stewart,  41  Pa.,  54 ;  Conn.,  etc.,  R, 
R.  Co.  V.  Badley,  24  Vt.,  465 ;  M*ie,  etc.,  R.  R.  Co.  v.  Pairidc, 
2  Keyes,  256 ;  Bv/rke  v.  Smith,  16  Wall.,  390 ;  Piscat.  Ferry 
Co.  V.  Jones,  39  N.  H.,  491.)  The  fraudulent  representations 
of  the  projectors  of  the  company  could  not  affect  the  subscrip- 
tion or  release  the  subscriber.  {Oglevie  v.  Knox  F.  Ins.  Co., 
22  How.  [TJ.  S.],  380 ;  Buffalo,  etc.,  R.  R.  Co.  v.  Dudley,  14 
N.  Y.,  336  ;  Kelsey  v.  N.  L.  OU  Co.,  45  id.,  505 ;  Litchfield 
Bk.  V.  Chv/rch,  29  Conn.,  137 ;  Graff  y.  Pitts.,  etc.,  R.  R.  Co., 
81  Pa.,  489.) 

Bapallo,  J.  The  due  incorporation  of  the  plaintiff  is 
expressly  admitted  by  the  answer.  But  were  it  otherwise, 
the  defendant  is  not  in  a  position  to  dispute  the  validity 
of  the  incorporation.  He  had  become  a  stockholder,  acted 
for  several  years  as  a  trustee,  taken  part  in  its  management 
and  contracted  with  it  as  a  corporation.  {Eaton  v.  AspiJi- 
waU,  19  N.  Y.,  119 ;  Buffalo,  etc.,  R.  R.  Co.  v.  Cary,  26 
id.,  75  ;  AspvnwcJZ  v.  Sa^hi,  57  id.  331 ;  White  v.  Ross,  15 
Abb.  Pr.,  66.) 

The   subscription  by  the  defendant  contained  in  the  cer 
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tificate  of  incorporation  for  250  sharefi  of  the  capital  stocky 
was  sufficient  in  form  and  substance,  and  took  effect  simul- 
taneously with  the  filing  of  the  certificate.  {Buffalo^  ete.y  H. 
B,  Co,  V.  I>adleyy  14  N.  Y.,  336 ;  Lake  Ontario^  etc.,  R.  E, 
Co.  V.  Mason^  16  N.  T.,  461,  459,  note ;  Dayton  v.  Borsty 
31  K  T.,  436.) 

The  allegation  of  an  agreement  that  the  defendant's  sub- 
scription was  to  be  binding  upon  him  to  tlie  extent  of  fifty 
shares  only,  and  the  allegation  that  as  to  300  shares,  the 
defendant  was  released  and  Egerton  substituted  in  his  place, 
are  negatived  in  point  of  fact  by  the  findings  of  the  referee, 
and  are  not  sustained  by  xmcontroverted  or  conclusive  proof. 
It  is  not  necessary,  therefore,  to  consider  whether  they  would 
have  constituted  a  defence  if  found  to  be  true. 

As  to  the  defence  that  the  company  abandoned  its  busi- 
liess,  the  referee  has  found,  as  matter  of  fact,  that  this  did 
not  occur  until  after  the  commencement  of  this  action.  It 
is  immaterial,  however,  whether  it  was  before  or  after,  as  this 
action  is  being  prosecuted  for  the  benefit  of  creditors,  and  it 
appears  that  there  are  judments  against  the  company  for 
more  than  the  amount  recovered  al  ihai  lifrfiwitninl. 

The  oT)jection  that  all  other  subscribers  who  have  not  paid 
in  full  should  have  been  joined  as  defendants,  is  not  available 
at  this  stage  of  the  case,  not  having  been  taken  in  the  answer, 
and  there  being  no  finding  or  request  to  find,  nor  exception, 
raising  any  such  point. 

The  action  having  been  brought  by  the  company  before 
the  appointment  of  the  receiver,  could  be  continued  in  the 
name  of  the  original  party  for  the  benefit  of  the  receiver. 
(Code,  §  121.)  The  right  to  collect  the  unpaid  subscriptions 
was  transferred  to  the  receiver.  (2  E.  S.,  463 ;  §  36,  Laws  of 
1852,  p.  67 ;  Laws  of  1860,  p.  699 ;  2  R  S.,  469,  §§  67,  69 ; 
Jiankme  v.  JSUdott,  16  N.  T.,  377 ;  Traoi/  v.  First  Nat.  Ba/nk 
qf  Selma,  37  id.,  523.) 

The  defence  that  the  signature  of  R.  Egerton  to  the  sub- 
scription list  was  not  genuine,  and  that  the  defendant  was 
misled  thereby,  was  not  set  up  in  the  original  answer.     The 


800  Phcbnix  Wabbhousikg  Co.  t;.  Badgjeb.         [Nov., 

Opinion  of  the  Court,  per  Bafallo,  J. 


refosal  of  the  referee  to  allow  it  to  be  set  np  bj  amendment, 
even  if  he  had  power  to  grant  the  application,  was  matter  of 
discretion  and  not  the  proper  subject  of  an  exception. 

The  claim  that  the  note  of  $2,790.74,  made  by  Egerton 
and  indorsed  by  the  defendant,  should  be  deducted  from  the 
amount  due  by  the  defendant  on  his  subscription  is  not  ten- 
able. There  is  no  proof  that  the  company  accepted  the  note 
as  payment,  even  if  the  officers  had  power  to  do  so.  Althongh 
the  note  had  at  one  time  been  in  the  hands  of  G.  F.  Power, 
as  collateral  security,  he  had  returned  it  to  the  company,  and 
at  the  time  it  was  produced  and  ofiered  for  cancellation  with 
the  consent  of  Power. 

This  action  was  properly  brought  upon  the  original  subscrip- 
tion and  it  was  not  necessary  to  aver  calls.  By  his  subscrip- 
tion, to  which  no  condition  or  stipulation  as  to  time  of  pay- 
ment was  attached,  the  defendant  undertook  to  pay  for  his 
shares  according  to  the  conditions  of  the  charter.  {Bem- 
sdaeTy  etc.j  Plank-road  Co.  v.  Barton^  16  N.  Y.,  457,  note ; 
Zake  OntariOy  etc.,  R,  R.  Co.  v.  Mason^  id.,  451,  464.)  The 
act  under  which  this  company  was  incorporated,  requires 
that  the  whole  capital  stock  he  paid  in  within  two  years. 
Without  intimating  that  this  is  a  limitation  upon  the  right  of 
the  company  or  the  receiver  to  require  immediate  payment, 
it  may  be  observed  that  the  two  years  had  elapsed,  and  upon 
any  theory  the  subscription  was  past  due  when  this  action 
was  commenced. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


\ 
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David  F.  Baknbt,  Appellant,  v.  The  Oyster  Bay  and  Hunt- 
moTON  Steamboat  Company,  Bespondent. 

A  oommon  carrier  of  passengers  may  establish  on  his  car  or  vessel  an 
agency  for  the  delivery  of  passengers'  baggage,  and  may  exchide  all 
other  persons  from  entering  upon  it  for  the  purpose  of  soliciting  or 
receiving  orders  from  passengers  in  competition  with  snch  agency. 

Plaintiif,  an  expressman,  sought  passage  upon  defendant's  boat  for  the 
purpose,  among  other  things,  of  taking,  while  on  the  boat,  orders  from 
the  passengers  for  the  delivery  of  baggage.  Defendant  had  granted 
the  privilege  of  transacting  this  business  on  the  boat  to  another,  and  as 
plaintiff  continued  it  after  having  been  directed  to  desist,  and  refused 
to  promise  to  discontinue  it,  defendant  caused  him  to  be  ejected  from  its 
boat,  and  refused  him  passage.  In  an  action  to  recover  damages,  heid, 
that  defendant's  action  was  justifiable,  and  that  it  was  not  liable. 

Oubmltted  Octo>ber  6,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  fsLYOT  of  defendant  entered  upon  an  order  nonsuiting  plaintiff 
on  trial,  and  affirming  an  order  denying  a  motion  for  a  new  trial. 

TlMb  action  was  brought  to  recover  damages  for  ejecting 
plaintiff  from  defendant's  steamboat  and  for  refusing  him 
passage  thereon. 

Defendant  was  the  owner  of  a  steamboat  and  the  carrier  of 
passengers  and  freight  thereon  between  New  York  and  Jones' 
Dock,  near  Huntington,  Long  Island.  Plaintiff  was  engaged 
in  the  express  business  between  New  York  and  Huntington. 
He  had  formerly  been  the  authorized  expressman  on  defend- 
ant's boat  receiving  orders  for  the  delivery  of  passengers' 
baggage  and  taking  charge  of  and  delivering  the  same  under 
contract  with  it,  but  the  privilege  of  transacting  this  business 
on  the  boat  had  been  granted  by  defendant  to  another  person. 
Plaintiff,  contrary  to  the  directions  of  defendant,  continued 
to  advertise  and  transact  his  business  as  before,  and  he  refus- 
ing to  promise  to  discontinue  the  business  while  on  the  boat ; 
he  was,  in  consequence  of  such  refusal,  at  one  time  ejected 
from  the  boat,  after  he  had  purchased  a  ticket,  and  at  other 
times  was  refused  a  passage. 
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Jl  M.  Gviteau  for  the  appellant.  The  refusal  to  allow 
plaintrff  on  its  boat  cannot  be  justified  by  defendant  on  the 
ground  that  his  object  in  obtaining  a  passage  was  to  interfere 
with  the  interest  or  patronage  of  defendant  (Ang.  on  Com. 
Car.,  §  529 ;  Jenka  v.  Colerrhan^  2  Sumn.,  221.)  The  refusal 
could  not  be  justified  by  showing  the  contract  with  a  third 
person  alleged  in  the  answer.  {Sanford  v.  R.  Co.^  24  Penn., 
878;  N.  E.  Ex,  Co.  t.  Me.  O.  B.  H.  Co.,  57  Me.,  188;  2  Am , 
81 ;  Bennett  v.  Dutton,  10  N.  H.,  481 ;  Ma/rkham  v.  Brorvn^ 
8  id.,  523 ;  MaHoU  v.  Z.  and  S.  W.  R.  Co.,  8  E.  0.  L,  498.) 

Thos.  Young  for  the  respondent.  Plaintiff  could  not  carry  on 
his  business  on  board  defendant's  vessel,  without  its  consent. 
(2  K  T.  S.  C,  598 ;  Story  on  Bail.,  §  591,  a;  %  497,  note 
3 ;  W.  <md  P.  R.  R.  Co.  v.  JlfUes,  55  Penn.,  209 ;  Burgess 
V.  Clements,  4  M.  &  S.,  306,  314 ;  FeU  v.  Knigkt,  8  M.  A  W., 
269 ;  Comm.  v.  Powers,  1  Am.  E.  Cas.,  389 ;  If.  J.  St.  Jfiw. 
Co.  V.  Mer.  Bk,  6  How.  [U.  S.],  844;  23  Vt.,  186.) 

Ain)BEws,  J.  It  is  the  general  duty  of  a  carrier  of  pas- 
sengers to  carry  all  persons  who  offer  themselves  as  jMissen- 
gers,  provided  there  is  room  in  the  conveyance,  upon  being 
paid  the  usual  fare. 

The  carrier  however,  may  make  reasonable  rules  and  regu- 
lations for  the'  conduct  of  his  business,  and  when  they  are 
made  known,  passengers  are  bound  to  observe  them.  He 
may  carry  on,  in  connection  with  his  business  of  carrier,  any 
other  business,  and  may  use  his  property  in  any  way  he  may 
choose  to  promote  his  interests,  not  inconsistent  with  the 
duty  he  owes  to  passengers.  The  vessel  or  vehicle  which  he 
uses  is  his  own,  and  except  to  the  extent  to  which  he  has 
devoted  it  to  public  use,  by  the  business  in  which  he  has 
engaged,  he  may  manage  and  control  it  for  his  own  profit 
and  advantage,  to  the  exclusion  of  all  other  persons.  For 
instance,  the  sale  of  books,  papers,  or  refreshments,  are  com- 
mon incidents  to  the  business  of  a  carrier  by  certain  modes 
of  conveyance,  and  the  carrier  may  avail  himself  of  the  oppor- 
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tnsitj  which  his  business  gives  him,  to  supply  the  special 
wants  of  travelers  in  these  and  other  respects,  and  appro- 
priate to  himself  the  profits  of  the  business  and  exclude  third 
persons  from  entering  the  car  or  vessel  to  cany  on  the  same 
business,  in  opposition  to  him.  He  may  grant  or  refuse  the 
privilege  at  his  option.  In  this  no  right  of  a  passenger  is 
invaded.  The  passenger  has  the  right  to  be  carried  and  to 
enjoy  equal  privileges  with  others,  or  at  least  to  be  exempt 
from  unjust  or  oflEensive  discrimination  in  favor  of  other 
passengers.  But  he  has  no  right  to  demand  that  in  matters 
not  falling  within  the  contract  of  carnage,  the  carrier  shall 
surrender  in  any  respect,  rights  incident  to  his  ownership  of 
his  property.  So,  also,  a  carrier  may  establish,  for  the'conven- 
ience  of  passengers  and  for  his  own  profit,  on  his  car  or 
vessel,  an  agency  for  the  delivery  of  baggage  of  passengers, 
and  exclude  all  other  persons  from  entering,  to  solicit  or 
receive  orders  from  passengers,  in  competition  with  the 
agency  estabUshed  by  him.  This  is  in  no  just  sense  a 
monopoly.  It  is  simply  saying  to  the  carrier  a  legitimate 
advantage  which  his  position  and  business  gives  him. 

These  views  are  decisive  of  this  case.  The  defendant  did 
not  refuse  to  carry  the  plaintiff  as  a  passenger  on  its  boat. 
The  plaintiff  sought  passage  for  the  purpose,  among  other 
things,  of  taking,  while  on  the  boat  in  his  capacity  of  express- 
man, orders  from  passengers  for  the  delivery  of  baggage. 
The  defendant  had  placed  an  expressman  on  the  boat  for 
that  purpose,  a  position  which  for  two  years  before  the  plaintiff 
had  occupied,  and  the  defendant  as  is  clearly  inferable  had  a 
pecuniary  interest  in  the  business.  The  defendant  refused  to 
carry  the  plaintiff  unless  he  would  discontinue  the  business 
of  expressman  while  on  the  boat.  This  we  think  the  defend- 
ant was  justified  in  doing.  (Story  on  Bailments,  §  591,  a; 
Angell  on  Car,  §  530  ;  Jenks  v.  Odeman,  2  Sumn.,  22.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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SsTH  Bakeb  et  al.,  ReBpondents,  "t^.  John  J.  Leyeb  et  al., 

Appellants. 

Where  a  yendee  has  been  induced  to  purchase  property  by  means  of  fraud 
on  the  part  of  the  vendor,  mere  want  of  diligence  in  discovering  the 
fraud,  does  not  deprive  the  vendee  of  his  right  to  rescind  because 
thereof;  he  owes  the  fraudulent  vendor  no  duty  of  active  vigilance, 
.  and  if  he  acts  promptly  after  actual  discovery  of  the  fraud,  he  has  a 
perfect  right  to  rescind. 

It  items  that,  as  a  general  rule,  a  delay  to  rescind,  after  discovery  of  the 
fraud,  does  not  operate  as  a  waiver  of  the  right,  or  as  a  confirmation  of 
the  fraudulent  contract. 

One  to  whom  a  bond  and  mortgage,  given  to  secure  the  price  of  property 
upon  a  fraudulent  sale,  is  assigned  without  any  pecuniary  consideration 
being  paid  but  simply  as  a  gift,  does  not  occupy  the  position  of  a  bonafdi 
purchaser,  so  that  the  contract  cannot  be  rescinded  as  to  him. 

(Submitted  October  6, 1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  modifying  a  judgment 
entered  upon  the  report  of  a  referee.  (Mem.  of  decision  below, 
5  Hun,  114.) 

This  action  was  brought  to  have  a  bond  and  mortgage 
executed  by  plaintiff  to  William  J.  Lever,  originally  one  of 
the  defendants  herein,  and  whose  personal  representatives  are 
now  parties  defendant,  declared  void,  and  that  the  same  be 
set  aside  and  canceled  of  record.  The  referee  found  the  fol- 
lowing facts : 

That  in  March,  1869,  the  plaintiff  Seth  Baker  applied 
to  William  J.  Lever  to  learn  where  a  loan  of  some  money 
could  be  made,  and  was  by  him  informed  that. his  son  (the 
defendant  John  J.  Lever)  had  $600  which  the  latter  might 
loan;  that  afterwards  said  plaintiff  called  upon  the  father 
and  son  and  then  understood  from  them  that  the  loan  of 
$500  would  be  made  by  John  J.  Lever,  to  him,  if  he  would 
purchase  of  William  J.  Lever  certain  capital  stock  of  the 
Andover    Woolen    Manufacturing    Company;    that    Baker 
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agreed  to  purchase  six  shares  of  $100  each,  of  said  capital 
stock,  for  the  sum  of  $500,  and  thereupon  the  said  John  J. 
Lever  loaned  to  him  the  sum  of  $500,  and  the  said  William 
J.  Lever  sold  to  him  the  said  stock,  and  delivered  to  him 
certificates  thereof,  with  transfers  to  him  indorsed  thereon, 
and  the  plaintiff  Seth  Baker,  on  the  15th  of  March,  1869, 
executed  his  bond  to  the  defendant  John  J.  Lever,  condi- 
tioned for  the  payment  of  the  $500  loaned,  and  interest,  and 
with  his  wife  Elizabeth  the  plaintiff  Baker  executed  a  mort- 
gage to  secure  the  payment  of  the  said  bond  to  the  said  John 
J.  Lever,  and  at  the  same  time  the  said  plaintiff  Seth  Baker 
executed  his  other  bond  of  that  date,  conditioned  for  the  pay- 
ment to  William  J.  Lever  $600  (the  price  of  such  stock) 
and  interest,  and  with  his  said  wife  executed  a  mortgage  to 
the  said  William  J.  Lever,  who  afterwards,  on  the  17th 
day  of  March,  1869,  assigned  the  same  to  his  son,  the 
defendant  John  J.  Lever  as  a  gift  or  advancement  to  him, 
as  was  contemplated  and  understood  when  the  loan  and  sale 
of  stock  were  made  as  aforesaid,  which  last  mentioned  bond 
and  mortgage  are  the  ones  in  question.  That  at  the  time  of 
the  sale  of  the  said  stock  to  Baker,  he  believed  that  it  was 
worth  the  price  he  agreed  to  and  did  pay  therefor ;  that  in 
fact,  the  said  stock  was  then  worth  and  saleable  for  only  the 
sum  of  thirty  per  cent  of  its  nominal  value,  and  continued 
saleable  for  that  sum  for  the  period  of  four  months  thereafter ; 
and  that  afterward  the  property  of  the  said  company  was  sold 
and  the  proceeds  thereof  were  not  more  than  sufficient  to  pay 
liabilities  of  the  company,  and  said  stock  and  all  the  capital  stock 
of  the  company  became  and  was  thereafter  actually  worthless. 
That  the  said  Andover  Woolen  Manufacturing  Company 
was  organized  in  1866 ;  that  said  William  J.  Lever  was  one 
of  the  original  subscribers  to  the  capital  stock,  and  had  been 
a  stockholder  from  that  time ;  that  he  was  president  of  the 
company  from  1867  to  May,  1868,  and  at  the  time  of  the 
sale  by  him  of  the  said  stock  to  the  plaintiff,  he  was  familiar 
with  and  knew  the  condition  of  the  company ;  that  up  to 
that  time  the  business  of  the  company  had  been  operated  at 
SicKBLfr— Vol.  XXIL        39 
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a  loB&j  and  he  was  adrised  that  the  liabilities  of  the  oompany, 
exclusive  of  the  capital  stock,  nearly  equaled  the  value  of 
its  property,  real  and  personal,  and  the  plaintiff  was  ignorant 
of  the  actual  condition  of  the  affain  of  the  company ;  that 
the  ralne  of  the  stock,  the  valoation  and  prospect  of  the 
company  were  at  the  time  of  the  n^otiation  and  sale  in  ques- 
tion the  subject  of  converBation  between  the  plaintiff  and 
the  said  William  J.  Lever,  and  the  latter  then  suppressed 
and  omitted  to  state  to  the  plaintiff  the  facts  in  relation 
to  the  situation  of  the  company  of  which  the  said  Wil- 
liam J.  Lever  had  knowledge,  and  thereby  induced  the 
plaintiff  to  believe  and  understand  that  the  value  of  the  said 
six  shares  of  stock  was  $500,  and  those  facts  within  the  knowl- 
edge of  the  said  William  J.  Lever,  which  affected  the  value 
of  the  said  stock,  were  then  suppressed  by  the  latter  with  the 
intent  and  for  the  purpose  of  inducing  the  plaintiff  to  make 
the  purchase  at  the  price  aforesaid,  and  the  latter  was  thereby 
induced  to  make  the  purchase  and  give  the  bond  and  mort- 
gage aforesaid,  and  that  such  transaction  was  fraudulent  on 
the  part  of  the  said  William  J.  Lever.  That  the  plaintiff, 
Seth  Baker,  has  held  the  said  stock  since  such  transfer,  and 
on  the  16th  day  of  November,  1872,  he  offered  to  return  and 
deliver  the  certificates  to  William  J.  and  John  J.  respectively, 
and  tendered  the  same  and  offered  to  make  transfers  thereof 
to  such  one  of  them  as  they  might  advise  or  direct,  and 
demanded  that  the  said  bond  and  mortgage  be  surrendered 
up  and  canceled;  that  the  defendants,  and  each  of  them, 
refused  to  accept  the  return  and  transfer  of  the  said  stock, 
and  the  said  defendant  John  J.  Lever  also  refused  to  sur- 
render up  or  cancel  the  said  bond  and  mortgage. 

The  referee  found,  as  conclusions  of  law,  among  other 
things: 

That  the  said  sale  of  the  stock,  the  price  of  which  the 
said  bond  and  mortgage  were  given  to  secure,  was  fraudulent 
on  the  part  of  the  said  William  J.  Lever.  That  on  the  16th 
day  of  November,  1862,  the  plaintiff  was  not  entitled  to  a 
surrender  and  cancellation  of  the  said  bond  and  mortgage 
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upon  the  demand  thereof  then  made  by  him;  but  that  he 
would  then  have  been  entitled  to  such  surrender  and  cancel- 
lation if  he  had  then  tendered  or  offered  to  pay  to  the 
defendant,  John  J.  Lever,  $180  and  interest  thereon,  from 
March  15,  1869,  less  two  payments  of  thirty-five  dollars  each, 
applied  as  of  the  time  they  were  made  respectively.  That 
on  payment  to  the  said  John  J.  Lever  of  the  sum  produced 
as  last  aforesaid,  amounting  at  the  date  of  this  report  to 
$160.27,  with  interest  thereon  from  the  date  hereof,  and  the 
defendant's  costs  of  this  action,  the  said  plaintiff  will  be 
entitled  to  have  the  said  bond  and  mortgage  delivei*ed  up 
and  canceled ;  and,  if  the  said  mortgage  has  been  or  shall  be 
recorded,  then  upon  such  payment  the  plaintiff  will  also  be 
entitled  to  have  satisfaction  thereof  acknowledged  and  the 
said  mortgage  satisfied  of  record. 

The  Gteneral  Term  adjudged  that  the  judgment  be  reversed 
so  far  as  it  required  the  payment  of  thirty  per  cent  and  costs, 
and  that  the  judgment  be  modified  and  entered  that  the  bond 
and  mortgage  described  in  the  complaint  are  fraudulent  and 
void  ;  and  that  the  same  be  delivered  up  to  the  plaintiff  Seth 
Baker,  and  canceled,  and  that  the  defendant  John  J.  Lever 
execute  and  deliver  satisfaction  of  the  mortgage  to  said  Seth 
Baker. 

James  HI  Stevens^  Jr.^  for  the  appellants.  The  delay  of 
four  years  in  offering  to  rescind  was  a  confirmation  of  the 
contract.  (Fisher  v.  FriedenhaU^  21  Barb.,  82;  Roth  v. 
Palmer^  27  id.,  654 ;  Mattawan  Co.  v.  Bentley^  13  id.,  644: ; 
Wheaton  v.  Baker^  14  id.,  594 ;  Vo(yrhies  v.  Earl,  2  Hill, 
288 ;  Kennedy  v.  Thorp,  51  N.  Y.,  174 ;  Bk,  of  Beloit  v. 
BeaUj  34  id.,  475 ;  Ooss  v.  Mather^  2  Lans.,  285 ;  Baker  v. 
RchHnSj  2  Den.,  138 ;  Baker  v.  Spencer,  47  N.  Y.,  562 ; 
Ross  V.  Titterton,  6  Hun,  284 ;  Br^ice  v.  Davenport,  1  Abb. 
Ct.  App.  Dec,  237 ;  Upt(m  v.  TribUcock,  13  Alb.  L.  J.,  27.) 
Lever  being  an  innocent  purchaser  for  value  of  the  bond  and 
mortgage,  as  against  him  the  right  to  rescind  could  not 
exist.     (  Winne  v.  McDonald,  39  N".  Y.,  240 ;  Dows  v.  Oreene^ 


308  Bakeb  et  al.  v,  Leyeb  et  al.  [Nov., 

' — - — — 1  ■  - 

Opii&ion  of  the  Court,  per  Miller,  J. 

24  id.,  644 ;    IcmeU  v.  Srmih,  23  id.,  252 ;  Lacker  v.  Rhodes, 
46  Barb.,  499.) 

Sandlt&n  Ward  for  the  respondents.  A  person  deceived 
by  the  fraudulent  misstaliements  of  another  owes  him  no  duty 
of  active  vigilance  in  the  discovery  of  the  fact  that  they  are 
false.  {Baker  v.  Spencer^  47  N.  Y.,  562 ;  Ketchum  v.  Trax- 
weU^  7  Alb.  L.  J.,  13t ;  Brown  v.  Post,  1  Hun,  304 ;  NMeU 
V.  McFaHandy  Alb.  L.  J.,  Feb.  19,  1876,  p.  134.) 

MiLLEs,  J.  The  referee  held  upon  the  trial  that  the  sale 
of  the  stock  at  the  price  which  the  bond  and  mortgage  was 
given  to  secure  was  fraudulent  and  void,  and  adjudged,  that 
on  payment  of  the  market  value  of  the  stock  at  the  time  of 
the  sale  and  interest  and  with  defendant's  costs  of  the  action, 
the  bond  and  mortgage  be  delivered  up  and  canceled. 
The  intent  to  defraud  follows  as  a  necessary  result  of  the 
decision,  and  as  no  appeal  was  taken  from  the  judgment  by  the 
defendants  it  must  be  assumed  that  they  acquiesced  in  the  right 
of  the  plaintife  to  relief  from  the  fraudulent  contract.  If 
entitled  to  any  relief  it  was  not  a  partial  one  but  to  an  entire 
exemption  from  the  fraudulent  claim.  A  failure  of  the 
plaintiffs  to  do  all  which  the  law  required  in  order  to  rescind 
the  contract  would  be  a  complete  bar  to  any  recovery.  The 
rule  on  this  subject  is  well  established,  that  when  a  sale  is 
fraudulent  the  party  defrauded  has  a  perfect  right  to  rescind 
the  contract,-  and  to  be  restored  to  his  former  condition  in  all 
respects,  upon  offering  to  return  the  property  purchased 
promptly  after  the  fraud  is  discovered.  None  of  the  authoiities 
to  which  we  have  been  referred  hold  that  a  delay  to  rescind  until 
a  discovery  generally  operates  as  a  waiver  of  the  right  to  rescind 
or  as  a  confirmation  of  a  fraudulent  contract.  While  cases  may 
perhaps  arise  where  the  circumstances  attending  the  delay  are 
such  as  to  deprive  the  party  of  his  right  to  rescind,  after  he 
has  ascertained  that  a  fraud  has  been  perpetrated,  this  is  not 
the  general  rule.  It  is  quite  sufficient  that  an  effort  to  return 
the  property  is  made  after  the  discovery  of  the  fraud.   We  have 
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a  right  to  aflsume,  in  support  of  the  judgment  in  this  case, 
that  the  sale  was  fraudulent  and  void,  that  a  proper  offer  was 
made  in  due  season  and  that  there  was  no  laches  in  this  respect. 
The  referee  has  found  that  the  plaintiff  who  purchased  the 
stock  had  opportunities  to  and  might  have  with  reasonable 
diligence  ascertained  the  situation  of  the  company  in  time  to 
have  tendered  or  offered  the  return  of  the  stock  and  while  it 
had  a  market  value,  and  he  was  guilty  of  laches  by  omitting 
to  do  so  within  that  time.  This  was  not  enough  to  show  knowl- 
edge of  the  fraud,  and  not  sufficient  to  bar  the  right  of  the 
plaintiffs  to  avail  themselves  of  it.  It  might  well  be  that 
opportunities  to  ascertain  the  fraud  would  be  of  no  avail  to  a 
person  unfamiliar  with  the  business  transactions  of  corporations, 
as  was  probably  the  fact  here,  and  the  authorities  do  not  hold 
that  a  mere  want  of  diligence  without  knowledge  of  the  fraud 
is  sufficient  to  deprive  a  party  of  his  legal  right  to  rescind  a 
fraudulent  contract.  Something  more  is  required  and  courts 
will  not  for  this  reason  alone  avert  the  consequences  of  a 
fraudulent  act.  In  Brovm  v.  Post  (1  Him,  303),  it  was  held 
that  a  person  deceived  by  the  fraudulent  misstatements  of 
another  owes  him  no  duty  of  active  vigilance  in  the  discovery 
of  the  fact  that  they  are  false,  and  that  there  is  nothing  in 
the  law  requiring  him  to  be  protected  from  the  consequences 
of  his  wrong,  because  the  person  imposed  upon  did  not  sus- 
pect him,  and  adopt  ,some  means  to  discover  the  imposition. 
This  case  was  affirmed  in  this  court  on  the  opinion  in  the  court 
below.  (62  N.  Y.,  651 ;  see  also.  Baker  v.  Spencer^  47  id., 
562.)  Knowledge  of  the  fraudulent  act  Ib  generally  required, 
and  bare  suspicion  is  not  enough.  We  have  been  referred  to 
the  dicta  of  judges  where  the  doctrine  is  laid  down  that  the 
rescission  must  be  made  after  the  party  has  had  reasonable 
opportunity  to  discover  the  fraud,  and  that  vigilance  and  care 
must  be  exercised.  {Ross  v.  TUtertoriy  6  Hun,  284 ;  Septon 
V.  FrUtloohj  13  Alb.  L.  J.,  27.)  But  these  cases  must  be  con- 
sidered in  connection  with  the  facts  there  presented,  and  do 
not  establish  any  general  rule  applicable  to  all  cases.  More 
especially  are  these  decisions  inapplicable  where  the  judgment 
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BustainB  the  allegation  of  fraud  and  gives  partial  relief  on  account 
of  the  same.  It  may  also  be  remark^ed  that  the  fact  that  the 
stock  had  a  market  value  within  four  months  after  the  sale  is  not 
material,  so  long  as  it  was  intrinsically  worthless,  and  does  not 
authorize  a  deduction  by  way  of  mitigating  the  loss  of  the 
party  defrauded.  {Ifubbd  v.  MeiffSy  50  N.  Y.,  480.)  Under 
the  facts  presented,  we  think  that  there  was  no  such  want  of 
diligence  on  the  part  of  the  party  defrauded  as  entitled  the 
defendants  to  the  benefit  of  the  market-value  of  the  stock 
when  sold,  and  the  referee  was  wrong  in  allowing  the  same.  Nor 
is  there  any  ground  for  claiming  that  John  J.  Lever  occupies  the 
position  of  an  innocent  purchaser  for  value  of  the  bond  and 
mortgage,  and  that  the  right  to  rescind  could  not  exist  as  to 
him.  He  paid  no  money,  parted  with  no  property  and  took 
the  assignment  without  any  pecuniary  consideration  and  osten- 
sibly as  a  gift.  These  facts  do  not  impart  a  good  title  to  him 
as  a  b(ma  fide  purchaser  of  a  bond  and  mortgage  given  to 
secure  the  price  of  property  upon  a  sale  adjudged  to  be  fraud- 
ulent. Even  if  such  a  defence  might  exist  as  to  the  whole 
cause  of  action  it  should  not  prevail  here,  where  the  plaintiffs 
judgment  is  not  assailed. 

It  is  not  necessary  in  view  of  the  discussion  already  had, 
to  consider  the  defense  of  usury,  and  as  the  General  Term 
were  right  in  modifying  the  judgment  of  the  court  below,  it 
must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Theodobe  F.  Wheeleb,  Respondent,  v.  John   F.  Soofield 

et  al.,  Appellants. 

An  action  to  foreclose  a  mechanic's  lien  is  not  an  action  "affecting  the 
title  to  real  estate  or  an  interest  therein  "  within  the  meaning  of  the 
amendment  of  1874  to  section  11  of  the  Code  (chap.  822,  Laws  of  1874), 
and  a  judgment  in  such  an  action  for  less  than  $500  is  not  appealable 
to  this  court. 

It  ieems,  that  under  the  mechanic's  lien  law  of  1873  (chap.  489,  Laws  of 
1878),  one  who  has  performed  labor  for  a  contractor  in  the  erection  or 
repairing  of  a  building  or  who  has  furnished  materials  therefor,  will  be 
presumed  to  have  done  so  with  the  consent  of  the  owner,  in  the  absence 
of  proof  of  any  objection  on  his  part. 

By  the  terms  of  a  building  contract,  the  work  was  to  be  completed  by 
December  firsts  it  was  not  so  completed.  The  contractors  were  called 
upon  to  do  extra  work,  and,  with  the  consent  of  the  owner,  continued 
work  until  January  eighth  thereafter,  when  they  failed  and  discontinued 
work.  The  owner  did  not  declare  the  contract  forfeited,  but  obtained 
the  contractor's  consent  to  go  on  and  finish  it.  The  cost  of  completing 
the  work  was  less  than  the  amount  unpaid  upon  the  contract,  adding 
thereto  the  value  of  the  extra  work.  In  an  action  by  a  material-man  to 
foreclose  a  mechanic's  lien,  held,  that  the  owner  could  not  claim  the  con- 
tract forfeited;  but  the  inference  was  that  he  undertook  to  complete  the 
building  at  the  contractor's  expense,  and  that  the  lienors  were  entitled 
to  the  residue. 

(Submitted  Octobft-  6,  1876;  decided  November  14,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.     (Mem.  of  decision  below,  6  Hun,  655.) 

This  action  was  brought  to  foreclose  a  mechanic's  lien,  filed 
under  and  in  accordance  with  the  provisions  of  chapter  489, 
Laws  of  1873. 

The  facts  as  found  by  the  referee,  were  substantially  as 
follows : 

On  the  14th  day  of  January,  1873,  the  firm  of  Coons  & 
Pearson  entered  into  a  contract  in  writing  with  the  defendant 
Scofield  to  furnish  materials  and  erect  for  him  a  house  on  his 
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farm  near  Penn  Yan,  and  to  finish  the  same  in  a  good,  woik- 
manlike  manner,  by  the  first  of  December  then  next,  for  ihe 
sum  of  $3,600,  payable  in  installments.  Said  defendant  had 
the  right  to  make  changes  in  the  building,  the  cost  of  which 
was  to  be  paid  by  him  if  they  increased  the  expense,  and  to  be 
deducted  from  the  contract-price  if  they  lessened  the  expecAe. 
Scofield  was  to  dig  the  cellar  and  lay  up  the  walls.  Coons 
&  Pearson  entered  upon  the  performance  of  the  work  under 
the  contract,  but  the  building  waa  not  completed  by  the  first 
of  December.  They  continued  to  work  on  the  house  after 
that  date  and  until  the  eighth  of  January,  when  their  hands 
quit  work  and  refused  to  work  any  longer,  as  Coons  &  Pear- 
son had  become  insolvent  and  unable  to  pay  them.  Scofield 
required  numerous  changes  in  the  work,  whereby  a  lai^ 
amount  of  extra  work  was  required  to  be  and  was  done 
by  Coons  &  Pearson.  Scofield  made  no  objection  to  Coons 
&  Pearson  continuing  work  on  the  house  after  the  first  of 
December,  but  acquiesced  in  the  same.  When  Scofield 
was  informed  that  Coons  &  Pearson  had  ceased  work  on  the 
house  he  applied  to  one  of  them.  Coons,  to  know  whether 
they  designed  to  continue  the  work,  and  Coons  told  him 
they  did  not.  Scofield  then  asked  Coons  if  he  might  go  on 
and  finish  the  house,  and  Coons  consented.  Scofield  accord- 
ingly employed  men  and  completed  it. 

The  plaintiff  and  others,  who  had  furnished  materially  for 
said  house  to  Coons  &  Pearson,  filed  liens,  under  chapter 
489  of  the  Laws  of  1873. 

The  extra  work  done  by  the  contractors  amounted  to 
$1,263.90.  The  referee  allowed  for  the  completion  of  the 
work  and  some  other  items  $199.20,  and  found  that  Sco- 
field had  paid  the  contractors  before  the  filing  of  the  li^is 
$4,290,  leaving  a  balance  of  $374.70.  For  this  balance  the 
referee  directed  judgment. 

On  the  trial  Coons,  one  of  the  contractors,  was  examined 
as  a  witness  on  the  part  of  the  plaintiff.  He  gave  evidence 
tending  to  prove  that  he  and  his  partner  did  not  abandon 
the  work  nor  consent  to  allow  Scofield  to  finish  the  build- 


1876.]  WhSBLBB  V,  SCOFIBLB  ct  al.  318 

Opinion  of  the  Court,  x>6r  Eabl,  J. 

ingy  and  he  was  asked  by  plaintifb'  couoBel  whether  the  per- 
sons having  filed  liens  had  offered  them  assistance  on  the 
Monday  after  the  workmen  had  ceased  to  work  on  the  building. 
The  defendant's  counsel  objected  to  the  question.  The 
objection  was  overruled  and  the  witness  answered  that  they 
had,  to  which  defendant's  counsel  duly  accepted. 

After  the  plaintiff  rested,  defendant 's  counsel  moved  for  a 
nonsuit,  on  the  grounds : 

That  plaintiff  was  not  entitled  to  recover,  for  the  reason 
that  the  contractors  never  completed  the  building  and  no 
valid  reason  was  shown  for  not  completing  it. 

And  that  plaintiff  had  not  shown  that  the  materials  furnished 
by  him  to  the  contractors,  and  used  by  them  in  the  construc- 
tion of  the  house,  were  furnished  with  knowledge  or  consent 
of  the  owner. 

The  motion  was  denied  and  the  defendant's  counsel 
excepted. 

Willidzm  S.  Brigga  for  the  appellants.  Plaintiff  was  bound, 
in  order  to  recover,  to  show  that  the  materials  in  question  were 
furnished  by  him  to  the  contractors  with  defendants'  knowl- 
edge or  consent.  (Laws  of  1873,  chap.  489,  §  1 ;  MuahliU  v. 
Silverman,  50  N.  T.,  362.) 

Morris  Brown  for  the  respondent.  A  material-man  is 
entitled  to  a  lien  when  the  materials  were  furnished  to  one 
having  a  contract  with  the  owner.  {NeUia  v.  Bellinger ,  6 
Hun,  560.) 

Eabl,  J.  The  plaintiff  claims  his  Hen  under  the  act  chapter 
489  of  the  Laws  of  1873.  Section  1  of  the  act  provides  that "  any 
person  who  shall  hereafter  perform  any  labor  in  erecting, 
altering  or  repairing  any  house,  building,  or  the  appurtenances, 
etc.,  or  who  shall  furnish  any  materials  therefor,  with  the  con- 
sent of  the  owner,"  shall,  on  compliance  with  the  act,  have  a 
lien  for  the  value  of  such  labor  and  materials. 

The  claim  is  made  by  the  owner  th^t  the  materials  were 
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not  famished  with  his  confient.  He  had  made  a  contract  with 
Coons  &  Pearson  to  erect  the  honse,  they  doing  all  the  work, 
and  furnishing  all  the  materials.  And  the  materials  furnished 
by  the  plaintiff  were  such  as  were  called  for  by  this  contract. 
The  owner  having  made  a  contract  for  the  use  of  these  mate- 
rials in  the  erection  of  the  building,  must  be  held  to  have 
consented  that  they  should  be  furnished  within  the  meaning 
of  the  act.  The  act  gives  a  lien  in  the  case  of  materials  fur- 
nished to  a  contractor  or  sub-contractor,  and  it  cannot  be  sup- 
posed in  such  case,  the  express  consent  of  the  owner  is  required. 
In  the  absence  of  any  objection  in  such  case,  his  consent  must 
be  inferred. 

It  is  also  claimed  that  the  plaintiff  should  have  been  defeated, 
for  the  reason  that  the  contractors  failed,  without  sufficient 
excuse,  to  complete  the  building.  By  the  terms  of  the  con- 
tract, they  were  to  comj)lete  the  building  by  the  first  day  of 
December.  They  were  required  to  do  considerable  extra 
work,  and  continued,  with  the  knowledge  and  approbation  of 
the  owner,  to  work  upon  the  building  until  January  eighth,  when 
they  failed  in  business,  and  their  workmen  discontinued  work. 
The  owner  did  not  declare  the  contract  forfeited,  but  as  the 
referee  found,  obtained  their  consent  that  he  might  go  on  and 
finish  the  building.  They  consented,  and  he  finished  the 
building.  In  such  a  case,  where  the  contractors  have  nearly 
completed  their  contract,  and  several  hundred  dollars  have  been 
earned,  but  not  paid,  before  the  owner  can  claim  that  the  con- 
tract was  forfeited,  he  must  show  that  in  some  way  he  claimed 
the  forfeiture,  and  thus  distinctly  put  the  contractor  in  default. 
It  was  a  just  inference,  from  all  the  facts  in  this  case,  that  the 
owner  undertook  to  complete  the  building  at  the  expense  of 
the  contractors.  This  view  was  justified  by  the  evidence,  and 
we  cannot  disturb  the  finding  of  the  referee. 

The  evidence  of  Robert  Coons  objected  to  was  wholly 
immaterial,  and  could  not  have  harmed  the  defendants,  and 
hence  the  exception  to  the  ruling  admitting  it  famishes  no 
ground  for  a  revei'sal  of  the  judgment. 

It  will  thus  be  seen  that  upon  the  merits  the  judgment  is 
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right.  But  the  appeal  must  be  dismissed.  The  judgment  for 
plaintiff  is  only  $411.18,  exclusive  of  costs,  and  hence  under 
the  act  chapter  322  of  the  Laws  of  1874,  is  not  appealable  to 
this  court.  We  have  held  that  an  action  to  foreclose  a  mort- 
gage is  not,  within  the  meaning  of  that  act,  an  action  ^'  affect- 
ing the  title  to  real  estate,  or  an  interest  therein,"  and  the 
same  must  be  true  of  an  action  to  foreclose  a  lien  under  the 
lien  laws.  Such  an  action  is  simply  to  enforce  the  collection 
of  a  money  demand  out  of  real  estate,  and  no  more  affects 
the  title  than  the  attempt  to  enforce  the  collection  of  any  debt 
against  the  debtor's  estate.  The  real  estate  may  be  taken,  but 
the  action  itself  does  not  affect,  determine  or  change  any  title. 

The  appeal  must  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Eakkibt  Aknot,  Executrix,  etc.,  et  al.,  Respondents,  v.  The 

Erie  Railway  Company,  Appellant. 

Defendant,  in  pursuance  of  an  agreement  with  the  B.,  H.  and  £.  R.  K. 
Co.,  guaranteed  the  payment  of  the  interest  coupons  to  the  bonds  of  the 
latter  corporation, a  written  guaranty  thereof  being  indorsed  upon  each 
bond.  Defendant  subsequently  became  possessed  of  said  bonds  and 
transferred  a  portion  of  them,  with  the  coupons  and  guaranties,  to 
plaintiffs'  testator  for  value.  In  an  action  upon  the  guaranties,  held 
(Allen,  J.,  dissenting),  that, even  if  the  guaranties  when  made  were 
tiUra  vires,  and  therefore  not  binding,  defendant  having  transferred  the 
bonds  with  the  guaranties  thereon  imcanceled,  it  was  to  be  presumed 
that  they  were  intended  to  be,  and  were,  taken  by  the  purchaser  as 
additional  security  and  as  part  of  the  purchase;  that  they  were  to  be 
treated  as  if  written  at  the  time  of  the  transfer;  and,  so  treating  them,  it 
was  immaterial  that  the  true  consideration  was  not  expressed  therein. 

Also,  ?ield,  that  it  was  immaterial  that  the  above  view  was  not  taken  by 
the  trial  court,  or  that  it  rests  upon  facts  not  specifically  found;  that, 
being  based  upon  undisputed  facts  and  just  inferences  therefrom,  it  was 
permissible  in  support  of  the  Judgment. 

(Argued  April  26,  1876;  decided  November  21,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  decision  of  the  court  at 
Special  Term.    (Reported  below,  5  Hun,  638.) 

This  action  was  brought  upon  certain  alleged  guaranties 
executed  by  defendant  indorsed  upon  the  bonds  of  the  BO0- 
ton,  Hartford  and  Erie  Railroad  Company. 

In  October,  1867,  defendant  and  the  said  The  Boston,  Hart- 
ford and  Erie  Railroad  Company  entered  into  a  contract 
whereby  the  former  agreed  to  guaranty  the  payment  of 
interest  upon  a  certain  amount  of  the  bonds  of  the  latter  in 
consideration  of  the  latter  constructing  a  road  connecting  the 
roads  of  the  two  companies,  and  agreeing  to  conduct  the  busi- 
ness passing  from  one  road  to  the  other  on  joint  account. 

Under  this  agreement  the  latter  company  issued  its  bonds 
of  $1,000  each,  with  interest  coupons  or  warrants  attached, 
both  negotiable.  Indorsed  upon  each  was  a  guaranty  in  the 
following  form : 

"  In  consideration  of  the  provisions  of  a  contract  of  even 
date  for  the  use  of  the  Boston,  Hartford  and  Erie  railroad  by 
the  Erie  Railway  Company,  the  Erie  Railway  Company 
hereby  agrees  with  the  holder  of  this  bond  that  the  several 
interest  warrants  hereto  attached  shall  be  paid  as  they  respect- 
ively mature. 

"  Witness  the  seal  of  the  Erie  Railway  Company  and  the 
signature  of  its  secretary,  at  the  city  of  New  York,  the  8th 
day  of  October,  1867. 

"HORATIO  N.  OTIS,  Seereta^:' 

Defendant  subsequently  became  possessed  of  all  these  bonds, 
and  those  in  question  in  this  action  were  transferred  to  John 
Arnot,  plaintiflEs'  testator.  The  circumstances  under  which 
he  acquired  title  and  further  facts  pertinent  to  the  question 
presented  are  set  forth  sufficiently  in  the  opinion. 

W.  W.  Macfarlcmd  for  the  appellant.  Corporations  have 
only  such  powers  as  are  expressly  conferred  upon  them  by 
law  and  as  are  incidental  to  the  principal  authority  and  neces- 
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sary  to  its  due  execution.  {Leamtt  v.  Palmer^  3  N.  Y.,  19 ; 
Tal/mage  v.  PeU^  7  id.,  328 ;  People  v.  Utica  Ins,  Co.^  15  J. 
E.,  358 ;  N.  Y.  F.  Ins.  Co.  v.  St^trffeSy  2  Cow.,  664 ;  JV.  T, 
F.  In8.  Co.  V.  Ely,  id.,  678 ;  Ba/rd  v.  Ofiamberlmn,  3  Sand. 
Oh.,  31 ;  CatakiU  Bk.  v.  Chray,  14  Barb.,  471.)  In  all  actions 
by  or  against  a  corporation  founded  on  an  executory  contract 
the  defence  that  it  is  vltra  vires^  in  the  sense  that  the  corpora- 
tion had  no  authority  of  law  to  enter  into  it,  is  open  to  either 
party.  (3  N.  T.,  19 ;  AhboU  v.  B.  and  C.  Stbt.  Co.,  1  Md. 
Oh.,  542 ;  Qreen  v.  Seymour,  3  Sand.  Oh.,  285 ;  WhUe  v. 
FranMm  BJc.,  22  Pick.,  181 ;  L.  and  F.  Ins.  Co.  v.  Mechs. 
F.  In8.Go.,  7  Wend.,  31 ;  N.  R.  Ins.  Co.  v.  Lawreftioe,  3  id., 
483 ;  Bcmgor  Boom  Co.  v.  Whidmg,  29  Me.,  123 ;  Root  v. 
Godda/rd,  3  McL.,  102 ;  Orr  v.  La(yy,  2  Doug.,  230.)  The 
alleged  guaranty  not  being  within  the  express  or  implied 
anthorily  of  defendant's  company  was  void  and  cannot  be 
enforced.  {Root  v.  Ooddwrd,  3  McL ,  102 ;  M.,  etc.,  Assn.  v. 
Meriden  Agency,  24t  Conn.,  159 ;  Fisher  v.  iT.  Y.  C.  and  H. 
R.  R.  R.  Co.,  46  N.  T.,  663;  MidUmd  R.  Co.  v.  O.  W.  R. 
Go.,  8  Oh.  App.,  841 ;  Pearce  v.  M.  and  I.  R,  R.  Co.,  21 
How.  [U.  S.],  441 ;  ZabrisU  v.  Cleoe.,  etc.,  Co.,  23  id.,  398 ; 
Golemcm  v.  E.  C.  Co.,  10  Beav.,  1 ;  Berry  v.  Yates,  24  Barb., 
199 ;  M.  Svgs.  Bk.  v.  M.  Ag.  Co.,  24  Oonn.,  159 ;  S.  amd 
N.  H.  R.  R.  Co.  V.  CrosweU,  5  Hill,  383 ;  Wiley  v.  First 
j^at.  Bk.,  14  U.  S.  L.  Eeg.,No.  6 ;  Stevens  v.  R.  and  B.  R. 
R.  Co.,  29  Vt.,  544;  7  N.  Y.,  328 ;  G.  K  R.  Co.  v.  Tamier, 
8  Oh.  App.,  152 ;  B.  P.,  etc.,  Co.  ex  parte  Grady,  9  Jur. 
[N.  S.],  631 ;  AWert  v.  Sogs.  Bk.  of  Bait.,  1  Md.  Oh.,  407 ; 
Ohio  L.  Ins.  Co.  v.  Mer.  Ins.  Co.,  11  Humph.,  1.) 

John  Murdock  for  the  respondents.  The  contract  between 
the  Boston,  Hartford  and  Erie  Eailroad  Oompany  and  defend- 
ant was  not  vltra  vires.  {Sutton^s  Hospital,  Ooke  R.,  part 
10  ;  Brady  v.  Mayor,  etc.,  1  Barb.,  590 ;  Leamtt  v.  N.  Am. 
Bhg.  Co.,  5  id.,  9;  CwrUs  y.  Leamtt,  15  N.  Y.,  219,  262; 
OlcoU  V.  Tioga  R.  R.  Co.,  27  id.,  546 ;  Femy  v.  People  F. 
Ins.  Co.,  2  Ek)bt.,  599 ;  Barry  v.  Mech.  Ex.   Co.,  1  Sandf . 
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Ch.,  280;  KetchvmM.  City  of  Buffalo^  14r  N.  Y.,  375 ;  T(yam 
of  MiddOeUyum  v.  R.  R,  Co.,  43  flow.,  481,  489 ;  Green's 
Brice's  Ultra  Vires,  38-40,  and  note ;  id.,  318-336,  and  notes ; 
C.  P.  and  L  R.  R,  Co,  v.  Ind.  omd  B.  R,  Co.,  5  McL.,  450  ; 
1  Den.,  337 ;  Burde  v.  EckaH,  3  K  T.,  132 ;  Story's  Con., 
41, 48 ;  Brice  on  Ultra  Vires,  284,  291 ;  Green's  Ultra  Vires, 
327 ;  TT.  R.  Co.  v.  O.  W.  R.  Co.,  L.  R,  8  Ch.  App.,  841 ; 
Rich  V.  A.  R.  a  Co.,  L.  K,  9  Exch.,  224,  263 ;  BvfaeU  t. 
M.  S.  and  IST.  J.  R.  Co.,  22  N.  Y.,  259 ;  Buffett  v.  T.  and 
B.  R.  Co.,  40  id.,  168 ;  Parish  v.  Wheeler,  22  id.,  494 ;  Fisher 
V.  Hr.  T.  C,  etc.,  R.  R.  Co.,  46  id.,  644,  653 ;  O.  and  L.  C. 
R.  R.  Co.  V.  Vt.  amd  C.  R.  R.  Co.,  6  T.  &  C,  489 ;  Zabriskie 
V.  C,  C.  and  C.  R.  R.  Co.,  23  How.  [U.  S.],  382 ;  Moss.  v. 
R.  L.  M.  Co.,  5  HiU,  137;  N.  T.  F.  D.  Co.  v.  N.  J.  0.  Co., 
3  Duer,  648 ;  Akin  v.  Bla/ncha/rd,  32  Barb.,  527 ;  Burtis  v. 
B.  and  S.  L.  R.  Co.,  24  N.  Y.,  269 ;  Burchfidd  v.  N.  C  R. 
R.  Co.,  67  Barb.,  589 ;  Ca/rey  v.  C.  a/nd  T.  R.  R.  Co.,  29  id., 
57 ;  Root  V.  O.  W.  R.  Co.,  45  N.  Y.,  524 ;  OlcoU  v.  Tioga 
R.  R.  Co.,  27  id.,  560 ;  Laws  1851,  chap.  19,  §  28,  sub.  6 ; 
Laws  1854,  chap.  282,  §  13 ;  Laws  1855,  chap.  302 ;  Ttmn  of 
M.  V.  R.  amd  0.  R.  R.  Co.,  43  How.,  490.)  It  was  proper 
for  defendant  to  guaranty  the  interest  maturing  on  the  bonds 
in  question.  (15  N.  Y.,  266,  267;  M.  Bk.  Assn.  v.  JT.  T. 
L.  Co.,  35  id.,  506 ;  27  id.,  560 ;  Nds<m  v.  Eaton,  26  id.,  410 ; 
Parrish  v.  Wheder,  22  id.,  494 ;  23  How.  [U.  S.],  382 ;  G. 
B.,  Ultra  Vires,  66,  115-123.)  The  presumption,  in  the 
absence  of  proof  to  the  contrary,  is  that  the  bonds  were  not 
issued  in  violation  of  the  terms  of  the  contract.  {Akin  v. 
Blanchard,  32  Barb.,  527 ;  G.  B.,  Ultra  Vires,  40,  430 ;  Chavr 
tauqua  Co.  Bk.  v.  RisUy,  19  Jf .  Y.,  382.)  The  makers  of  the 
bonds  are  estopped  from  setting  up  a  lack  of  power.  {Bissell 
V.  M.  S.  and  N.  J.  R.  R.  Co.,  22  K  Y.,  258 ;  id.,  494 ; 
St.  John  V.  Roberts,  31  id.,  441 ;  Bk  of  Oenesee  v.  Pat^chin 
Bk,  13  id.,  315 ;  Erwin  v.  Downs,  15  id.,  576 ;  Cogill  v. 
Am,  Ex.  R.  R.  Co,,  1  id.,  113 ;  Remsen  v.  Gra/oes,  41  id., 
471 ;  Oakley  v.  Boorman,  21  Wend.,  588 ;  McKni^ht  v. 
Wheeler,  6  Hill,  492 ;  35  N.  Y.,  505 ;  27  id.,  560 ;  25  id.. 
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496.)  The  same  rules  governing  other  commercial  paper  are 
applicable  to  these  bonds.  (25  N.  Y.,  496 ;  Bh  of  Rome  v. 
Vil,  of  Rome,  19  id.,  20 ;  Wdch  v.  Sage,  47  id.,  143 ;  Eoert- 
sen  V.  Na;t.  Bk.  of  Newport,  4  Hun,  692 ;  Brown  v.  Leamtt, 
31  IS.  Y.,  113 ;  Newman  v.  Frost,  52  id.,  422 ;  Yowngs  v. 
Zee,  12  id.,  554;  Bay  v.  Saunders,  37  How.  Pr.,  534 ;  27  N. 
Y.,  560 ;  29  id.,  220 ;  24  id.,  269 ;  41  Barb.,  25 ;  19  K  Y., 
382;  35  id.,  505;  Belmont  Branch  Bk.  v.  Hoge,  35  id.,  68; 
Magee  v.  Badger,  34  id.,  249  ;  47  id.,  143.) 

Eabl,  J.  ,  It  is  not  important  to  decide  whether  the  Erie 
Railway  Company  could  legally  guaranty  the  payment  of 
the  bonds  of  the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany, under  the  arrangement  made  at  the  date  of  the  bonds. 
Even  if  the  guaranty,  when  made,  was  vltra  vires  and,  there- 
fore, not  binding  upon  the  defendant,  there  is  sufficient  reason 
for  enforcing  the  guaranty  upon  the  bonds  in  question. 

In  December,  1867,  John  T.  Eldridge,  who  was  at  the  time 
president  of  the  Erie  Railway  Company,  made  an  arrange- 
ment with  John  Amot,  plaintiff's  testator,  whereby  Amot 
delivered  to  him  3,200  shares  of  the  capital  stock  of  the  com- 
pany, he  agreeing  upon  demand  to  deliver  to  Ariiot  an  equal 
number  of  shares  of  the  same  stock,  or  at  Amot's  option,  to 
pay  for  the  stock  $256,000;  and  also  agreeing  that  Amot 
should  receive  on  the  first  days  of  January  and  July  in  the 
years  1868  and  1869,  at  the  office  of  the  Erie  Railway  Com- 
pany in  New  York,  the  sum  of  $11,200,  being  semi-annual 
interest  on  the  par  value  of  the  stock  at  the  rate  of  seven  per 
cent,  per  annum.  And  to  secure  the  performance  of  his 
agreement,  Eldridge  deposited  with  Amot  320  bonds  of  the 
Boston,  Hartford  and  Erie  Railroad  Company  of  the  denomi- 
nation of  $1,000  each,  with  the  right  to  sell  in  case  of  breach 
of  the  agreement  on  the  part  of  Eldridge.  At  the  time  of 
such  deposit,  there  was  upon  each  of  the  bonds  the  guaranty 
of  the  defendant  dated  October  8,  1867,  as  follows :  "  In 
consideration  of  the  provisions  of  a  contract  of  even  date, 
for  the  use  of  the  Boston,  Hartford  and  Erie  Railroad  by  the 
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Erie  Railroad  Company,  the  Erie  Railroad  Company  hereby 
agrees  with  the  holder  of  these  bonds  that  the  several  interest 
warrants  hereto  attached  shall  be  paid  as  they  respectively 
mature." 

While  Eldridge  made  this  arrangement  with  Amot  in  form 
in  his  individual  capacity,  there  is  some  groxmd  for  saying 
that  he  was  acting  for  the  defendant  and  that  the  bonds 
pledged  as  collateral  security,  belonged  to  the  defendant. 
But  whether  he  was  so  acting  or  hot,  the  defendant  subse- 
quently adopted  the  agreement  with  Arnot  and  agreed  with 
Eldridge  to  purchase  the  bonds  thus  pledged  and  to  pay 
Amot  the  sum  due  him  from  Eldridge  under  the  agreement 
above  stated.  And  in  December,  1868,  the  defendant  made 
a  contract  with  Amot  whereby  it  agreed  that  Amot  might 
have  and  hold  as  his  own  the  320  bonds,  in  consideration  that 
Amot  would  release  Eldridge  and  the  defendant  from  all  lia- 
bility  on  account  of  the  contract  made  between  Eldridge  and 
Amot  under  which  the  bonds  were  pledged.  The  arrange- 
ment in  substance  was,  that  the  defendant  transferred  to 
Amot  and  he  accepted  the  absolute  title  to  the  bonds  in  full 
discharge  of  his  claim  of  $256,000,  which  the  defendant  had 
assumed  and  agreed  to  pay. 

The  defendant  originally  put  its  guaranty  upon  all  the 
bonds  issued  by  the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany for  the  purpose  of  giving  them  value  and  currency.  It 
subsequently  became  the  owner  of  all  the  bonds  and  it  again 
issued  some  of  them  with  its  guaranty  still  remaining  thereon. 
The  guaranty  was  additional  security  for  the  same  debt  evi- 
denced by  the  bonds  and  passed  with  the  bonds.  The 
purchaser  of  a  bond  would  take  the  guaranty  as  part  of  his 
purchase  although  not  mentioned. 

It  is  undisputed  that  Amot's  claim  was  a  valid  one  and 
that  the  defendant  had  become  legally  liable  to  pay  it.  It 
could  pay  it  in  cash  or  could  give  its  own  obligation  to  pay  it. 
Instead  of  giving  its  own  obligation,  it  could  give  the  obligar 
tion  of  another  which  it  owned,  and  guarantee  its  payment. 
{Railroad  Co.  v.  Howa/rd,  7  Wall.,  392.) 
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We  must  assume  that  the  defendant  intended  to  be  liable 
npon  its  guaranty  when  it  transferred  the  bonds,  otherwise 
it  would  have  erased  it.  Can  we  give  effect  to  such  intent  ? 
It  intended  to  give  Amot  these  bonds  and  its  guaranty  that 
the  interest  warrants  would  be  paid.  There  was  then  a  suffi- 
cient consideration  passing  from  Amot  to  the  defendant  for 
the  transfer  of  the  bonds  and  for  the  guaranty,  and  we  may 
treat  the  guaranty  as  if  it  was  then  written.  So  treating  it, 
it  matters  not  that  the  true  consideration  is  not  expressed. 
That  is  always  open  to  explanation  and  variation  by  parol 
evidence.  {McCrea  v.  Pv/rmaH^  16  Wend.,  460 ;  Adams  v. 
Heed^  2  Denio,  306 ;  BrougTuim  v.  WeiderwaXy  1  N.  Y.,  509  ; 
Murray  v.  Smithy  1  Duer,  412 ;  Wheder  v.  Billings,  38  N. 
T.,  263 ;  Ba/rker  v.  Bradley,  42  id.,  316.)  If  the  guaranty 
was  before  void  because  supported  by  no  valid  consideration 
or  made  for  no  authorized  purpose,  it  then  became  operative. 

The  transaction  may  be  treated  as  if  the  company  had  said 
to  Amot :  "  Here  are  our  bonds  and  here  is  our  guaranty, 
take  them  in  satisfaction  of  your  claim."  If  that  had  been 
said,  can  it  be  doubted  that  the  guaranty,  resting  upon  a  con- 
sideration then  passing,  would  have  been  valid  ?  It  matters 
not  that  the  view  of  the  case  here  taken  is  one  which  may 
not  have  been  taken  by  the  judge  at  Special  Term,  and  that 
it  rests  in  part  upon  facts  not  specifically  found.  It  is  justi- 
fied by  undisputed  facts  and  the  just  inferences  from  them, 
and  is,  therefore,  permissible  in  support  of  the  judgment. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

All  concur,  except  Allkn,  J.,  dissenting ;  Folger  and 
Kapallo,  JJ.,  absent. 

Judgment  affirmed. 
SiOKEu  —  Vol.  XXIL        41 
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--=-«^\        George  W.  Loomis  et  al.,  Plaintiffs  in  Error,  v.  The  People 
il^^    — '  OF  THE  State  of  New  York,  Defendants  in  Error. 

07    822 

Where  two  persons  conspire  together,  fraudulently,  to  get  possession  of  the 
money  of  another,  with  a  felonious  intent  to  convert  it  to  their  own 
use,  and,  by  means  of  a  fraudulent  contrivance  or  device,  succeed  in 
inducing  the  owner  to  deliver  the  temporary  possession  thereof  for  a 
specific  purpose,  and  then,  without  his  consent  and  against  his  wishes, 
convert  the  same  to  their  own  use,  they  are  guilty  of  larceny. 

Upon  the  trial  of  an  indictment  for  larceny,  it  appeared  that  Lewis,  one 
of  the  prisoners,  made  the  acquaintance  of  Olason,  the  prosecutor,  and, 
under  the  pretence  that  he  had  a  check  for  $500  he  desired  to  get  cashed 
at  a  bank,  invited  Olason  to  go  with  him;  he  led  him  into  a  saloon, 
where  was  the  prisoner  Loomis,  whom  the  evidence  showed  to  be  a 
confederate  of  Lewis.  Lewis  proposed  to  Loomis  to  throw  dice ;  they  did 
so  for  five  dollars,  and  Loomis  lost;  they  then  proposed  to  throw  for 
$100.  Lewis  asked  Olason  to  lend  him  ninety  dollars,  saying,  "I  am 
sure  to  beat  him  again,  and  you  can  have  your  money  back.  If 
I  do  lose  I  have  got  the  check  for  $500,  and  we  will  go  up  to  the 
bank  and  get  the  check  cashed  and  you  can  have  the  money."  Olason 
let  him  have  the  ninety  dollars;  the  dice  were  thrown  and  Lewis  lost. 
Olason  insisted  on  the  return  of  his  money;  the  purported  check  was  then 
put  up  against  $100,  and  Lewis  again  lost;  Loomis  and  Lewis  thereupon 
went  away.  The  court  charged  the  jury,  in  substance,  that  if  satisfied 
beyond  a  reasonable  doubt  that  the  two  prisoners  conspired  fraudulently 
and  feloniously  to  obtain  the  complainant's  money,  and  to  convert  it  abso- 
lutely without  his  consent  and  against  his  will,  they  could  convict  of 
larceny.  Heldf  no  error;  and  that  the  evidence  was  sufiicient  to  sustain 
a  conviction. 

(Argued  October  2,  1876;  decided  November  21,  1876.) 

Ereor  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department  to  review  judgment  affirming  a  judg- 
ment of  the  Court  of  General  Sessions  in  and  for  the  city  and 
county  of  New  York,  entered  upon  a  verdict  convicting  plain- 
tiflfe  in  error  of  the  crime  of  larceny. 

The  prisoners  were  indicted  for  stealing  the  sum  of 
ninety  dollars,  the  property  of  Christian  Olason.  He  was 
on  his  way  from  Nebraska  to  Hamburgh,  in  Germany, 
and  took  the  train  from  Philadelphia  to  New  York,  in  the 
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progress  of  his  journey.  The  prisoners  were  passengers  on 
the  same  train,  and  Lewis,  one  of  them,  engaged  Olason  in 
conversation  soon  after  the  train  left  the  station,  and  con- 
tinned  in  his  company  until  they  arrived  in  New  York ;  there, 
at  his  suggestion,  they  both  went  to  a  boarding-house  or  hotel, 
known  to  Lewis,  where  he  and  Olason  left  their  valises,  and 
Olason  also  left  a  box  he  had.  Then,  at  the  instance  of 
Lewis,  they  went  out  for  a  walk,  and  he  informed  Olason  that 
he  had  a  check  for  $500  which  he  desired  to  have  cashed,  and 
went  to  a  building  he  said  wafi  a  bank  for  that  purpose.  This 
was  before  banking  hours,  and  he  told  Olason  that  as  the 
bank  would  not  be  open  until  half-past  nine  they  would  take 
another  walk,  which  they  did,  and  it  ended  by  Lewis  taking 
Olason  into  a  saloon,  where  they  found  Loomis  standing  by 
the  bar.  Lewis  then  asked  for  two  segars,  for  which  he 
offered  payment  with  a  five  dollar  bill.  The  bartender  could 
not  change  it,  and  the  prisoners  agreed  to  throw  dice  for  the 
segars,  which  they  did,  and  Lewis  lost.  Then  they  threw 
dice  for  five  dollars,  and  Loomis  lost  it.  Lewis  proposed 
to  divide  that  with  Olason,  but  he  declined  to  have  any 
thing  to  do  with  it.  Then  Loomis  put  up  what  was  called 
$100,  and  Lewis  had  ten,  and  applied  to  Olason  for  ninety  more, 
so  that  he  could  put  up  the  same  amount  on  his  part,  saying 
"  I  am  sure  to  beat  him  again,  and  you  can  have  your  money 
back.  If  I  do  lose  I  have  got  the  check  for  $500,  and  we 
will  go  to  the  bank  and  get  the  check  cashed,  and  you  can 
have  the  money."  Olason  thereupon  let  him  have  the  money. 
The  dice  were  thrown,  and  the  money  won  by  Loomis.  Olason 
demanded  his  money  back ;  Lewis  asked  him  to  let  him  have 
$100  more,  which  he  refused.  After  that  Loomis  put  up  $100 
against  what  had  been  represented  by  Lewis  as  the  check  for 
$500,  and  that  was  won  by  Loomis.  Lewis  then  declared  himself 
not  worth  a  cent,  and  he  and  Loomis  soon  afterwards  dis- 
appeared. Olason  saw  no  more  of  them  until  after  their  arrest, 
which  was  made  in  a  few  days  on  the  same  train.  Loomis  was 
searched  and  found  to  have  a  package  marked  on  the  outside 
$500,  made  up  of  a  one  dollar  national  currency  bill,  a  five 
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dollar  note  of  the  Citizen's  Bank,  $,  Confederate  States  twenty- 
dollar  bill  and  pieces  of  brown  paper  inside.  He  had  alfio  five 
metal  worthless  pieces  each  representing  a  twenty  dollar  coin. 
And  the  other  prisoner,  Lewis,  had  a  pack  of  three-card  monte 
cards. 

The  prisoners'  counsel  asked  the  court  to  charge  that  there 
was  not  sufficient  evidence  to  warrant  a  conviction.  The 
court  refused  so  to  charge,  and  said  counsel  excepted. 

The  court  charged,  among  other  things,  as  follows  : 

"  If  you  are  satisfied  from  the  evidence,  beyond  any  reason- 
able doubt,  that  the  two  prisoners  conspired  fraudulently  and 
feloniously  to  obtain  the  complainant's  money  and  convert  it 
absolutely  to  their  own  use  without  his  consent,  and  that  in 
pursuance  of  such  conspiracy  they  did  feloniously  and  fraudu- 
lently obtain  from  the  complainant  the  ninety  dollars  by  the 
means  and  in  the  manner  and  under  the  circumstances  testified 
to  by  the  complainant  with  the  intention  of  converting  the 
money  absolutely  to  their  own  use  without  his  consent  and 
against  his  will,  and  that  the  complainant  did  not  intend  to 
part  with  his  ninety  dollars  absolutely  but  only  for  a  short 
time  and  only  until  Lewis  could  get  the  check  or  pretended 
check  cashed,  I  think  you  can  and  ought  to  convict  the  priso- 
ners of  grand  larceny,  otherwise  that  you  should  acquit  the 
prisoners." 

To  which  the  prisoners'  counsel  duly  excepted. 

WiUicMn  F.  Kmtzmg  for  the  plaintiffs  in  error.  The  court 
erred  in  charging  the  jury  that  they  could  convict  the  accused 
of  larceny.  {HUdebrand  v.  People^  56  N.  Y.,  396 ;  Srrdth  v. 
People^  53  id.,  Ill ;  McDonald  v.  People^  43  id.,  61 ;  KeUy 
V.  People,  13  N.  T.  Sup.  Ct.  E.,  509 ;  Wolf  stem  v.  People, 
id.,  121;  Weyman  v.  People,  11  id.,  511;  Rex  v.  Hwnt,  8 
Cox  Cr.  Cas.,  495;  Lewer  v.  Corrvm,,,  15  S.  &  R.,  93;  Ros- 
coe's  Cr.  Ev.  [7th  ed.],  626-636 ;  Whart.  Am.  Cr.  L.  [5th  rev. 
ed.],  1780 ;  Comm.  v.  James,  2  B.  &  H.  Ldg.  Cr.  Cas.  [2d 
rev.  ed.],  181,  204 ;  2  East's  Pleas  of  Crown,  668 ;  BhiM  v. 
Comm.,  4  Leigh,  689 ;  Rex  v.  Jackson,  1  Moody  C.  C,  119 ; 
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Mbwery  v.  Walsh,  8  Cow.,  228 ;  Requa  v.  Barnes,  2  Den.  C. 
C,  59 ;  Reg,  v.  Thomas,  9  0.  &  P.,  741 ;  Reg.  v.  Adams,  1 
Den.  C.  0.,  38 ;  Rex  v.  Adams,  K.  &  R.  C.  C,  225 ;  ^«b  v. 
Nichols<m,  8  East  P.  C,  669 ;  2  Leach,  610 ;  2  Rues,  on 
Crimes  [6tli  ed.],  35;  Arch.  Cr.  Pldgs.,  895;  Abrams  v. 
People,  13  N.  T.  Sup.  Ct.  R.,  491.)  The  intent  to  steal  the 
goods  must  exist  when  it  cometh  to  the  hands  or  possession. 
{People  V.  Wilson,  39  N.  Y.,  460 ;  People  r.  Anderson,  14  J. 
R.,  294 ;  People  v.  Call,  1  Den.,  120 ;  3  Coke's  Inst.,  107 ; 
1  Leach,  411 ;  Rex  v.  Leigh,  2  East's  Pleas  of  the  Crown, 
553,  694 ;  Rankin's  Case,  R.  &  R.,  44 ;  1  Hale's  Pleas  of  the 
Crown,  504 ;  1  Hawk.  P.  C,  chap.  33,  §  2 ;  4  Black.  Com.,  232 ; 
Rose.  Cr.  Ev.,  533,  541 ;  Barb.  Cr.  L.,  153 ;  Whart.  Am.  Cr. 
L.  [6th  ed.],  1752 ;  Arch.  Cr.  Pldgs.,  i86,  188 ;  2  Stark.  Ev., 
606.)  There  was  no  trespass  in  taking  the  property,  and  with- 
out it  there  could  be  no  larceny.  {McDonald  v.  People,  43 
N.  T.,  61 ;  66  id.,  396 ;  1  Hawk.  P.  C,  §  1,  p.  208 ;  2  Russ. 
on  Cr.  [6th  ed.],  35 ;  Reg,  v.  Middleton,  12  Cox  Cr.  Cas., 
269 ;  2  Bish.  Cr.  L.  [5th  ed.],  812 ;  1  Hale  P.  C,  504,  509 ; 
1  Hawk.  P.  C,  §  9,  p.  209 ;  9  C.  &  P.,  741 ;  38  E.  C.  L.  R., 
314.)  There  can  be  no  larceny  if  there  was  intended  to  be 
either  trust  or  confidence  reposed  in  the  accused.  (66  N.  T., 
396 ;  6  C.  &  P.,  405 ;  Rex  v.  OUver,  4  Taunt.,  274 ;  Rex  v. 
Rodway,  9  C.  &  P.,  350;  Rex  v.  Patch,  1  Leach,  748; 
NicholsovUs  Case,  2  id.,  610.) 

BefnQ,  K.  Phelps,  district  attorney,  for  the  defendants  in 
error.  The  plaintiffs  in  error  were  properly  convicted  of 
larceny.  {Smith  v.  People,  53  N.  T.,  Ill ;  HUdebramd  v. 
People,  56  id.,  394 ;  KeOA/  v.  People,  13  N.  Y.  Sup.  Ct.  R., 
509 ;  Rex  v.  Homer,  1  Lead.  C.  C,  270 ;  Rex  v.  Robson,  R. 
A  R.  0.  C,  413 ;  Reg,  v,  Johnson,  5  Cox  C.  C,  372.) 

MiLLEB,  J.  The  prosecutor  was  induced  to  place  his  money 
upon  a  game  of  hazard  upon  the  assurance  of  Lewis,  one  of 
the  prisoners,  that  he  was  to  win,  and  he  would  have  his  money 
back,  or  that  in  case  of  loss  other  money  would  be  procured 
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upon  a  check  which  Lewis  claimed  to  have  in  his  possession, 
and  paid  in  place  of  that  lost. 

It  is  evident  that  the  prisoner  Lewis  and  his  confederate 
Loomis  conspired  fraudulently  and  feloniously  to  procure  the 
money  of  the  prosecutor,  and  by  means  of  a  trick  and  device 
succeeded  in  converting  it  to  their  own  use.  Upon  the  facts 
proven,  the  question  to  be  determined  is,  whether  a  case  of 
larceny  is  established.  The  jury  have  found  that  it  was  the 
intention  of  the  prisoners  to  convert  the  money  without  the 
consent,  and  against  the  will  of  the  proseciitor,  and  that  he  did 
not  intend  to  part  with  his  property.  I  think  that  the  conclu- 
sion at  wliicli  they  arrived  was  abundantly  warranted  by  the 
evidence,  and  the  conviction  of  the  prisoners  can  be  upheld 
upon  well-established  legal  grounds. 

It  is  contended  that  the  conviction  was  erroneous,  because 
the  prosecutor  voluntarily  parted  with  his  money,  not  expect- 
ing to  receive  back  the  same  bills,  but  others  in  their  place, 
and  hence  the  crime  was  not  made  out.  It  must  be  conceded 
that,  in  order  to  established  the  offence  of  larceny,  there  must 
be  a  trespass,  and  witliout  this  element  the  offence  is  not  com- 
plete. (I  Hawk.  PI.  Cr.,  §  1,  p.  108 ;  2  Euss.  on  Crimes  [5th 
Am.  ed.],  95 ;  McDonald  v.  The  People,  43  N.  T.,  61 ; 
Hilderhrand  v.  People^  56  id.,  394.)  Even  although  the 
owner  is  induced  to  part  with  his  property  by  fraudulent 
means,  yet  if  he  actually  intends  to  part  with  it,  and  delivers 
up  possession  absolutely,  it  is  not  larceny.  {People  v.  Smithy 
53  K  T.,  111.) 

In  this  case,  considering  the  circumstances,  it  cannot  be 
deemed,  we  think,  that  the  prosecutor  intended  to  part  with 
the  possession  or  the  ownership  of  the  money.  It  was  handed 
over  for  a  particular  purpose,  with  no  intention  to  loan  it,  or 
absolutely  to  surrender  the  title,  and  it  was  only  in  case  of  its 
loss  that  other  money  was  to  be  procured  upon  the  check, 
which  the  prisoner  Lewis  claimed  to  have  in  his  possession. 
The  prosecutor  then  had  parted  with  no  absolute  right  to  the 
same,  nor  transferred  any  title  to  the  bills  before  the  contin- 
gency of  the  loss  occurred,  and  the  use  of  the  money  was  but 
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temporary,  and  for  a  specified  object.  Certainly,  when  it 
appeared  that  no  loss  had  happened,  the  temporary  possession 
was  at  an  end,  and  to  all  intents  and  purposes  the  money 
reverted  to  the  prosecutor.  The  alleged  loss,  brought  about 
by  the  criminal  and  fraudulent  conduct  of  the  prisoners,  could 
not  change  the  title,  or  in  any  way  transfer  the  ownership  to 
them.  They  did  not  thereby  acquire  any  right,  and  it  cannot 
seriously  be  questioned  that  at  this  time,  if  not  before,  the 
prosecutor  would  have  been  justified  in  taking  the  money 
forcibly,  or  could  have  maintained  an  action  for  the  recovery 
of  the  same  identical  bills.  It  was  his  money,  and  the  con- 
version of  it  by  the  prisoners,  before  it  was  won,  was  without 
a  semblance  of  lawfully  authority,  and,  as  the  jury  have  found, 
with  a  felonious  intent. 

It  was  a  clear  case  of  larceny,  as  marked  and  significant  in 
its  general  features  as  if  the  prisoners  had  wrongfully  seized 
and  appropriated  it  when  first  produced.  The  form  of  throw- 
ing the  dice  was  only  a  cover ;  a  device  and  contrivance  to 
conceal  the  original  design,  and  so  long  as  there  was  no  con- 
sent to  part  with  the  money,  does  riot  change  the  real  character 
of  the  crime.  While  the  element  of  trespass  is  wanting  and 
the  offence  is  not  larceny,  where  consent  is  given,  and  the 
owner  intended  to  part  with  his  property  absolutely,  and  not 
merely  with  a  temporary  possession  of  the  same,  even  although 
such  consent  was  procured  by  fraud,  and  the  person  obtaining 
it  had  an  am,im.u8  furandi^  yet  as  is  well  said  by  a  writer  upon 
criminal  law : 

"  It  is  different  where,  with  the  animus  furandi^  a  person 
obtains  consent  to  his  temporary  possession  of  property,  and 
then  converts  it  to  his  own  icse.  The  act  goes  farther  than  the 
consent,  and  may  be  fairly  said  to  be  against  it.  Consent  to 
deliver  the  temporary  possession  is  not  consent  to  deliver  the 
property  in  a  thing,  and  if  a  person,  animris  furanai^  avail 
himself  of  a  temporary  possession  for  a  specific  purpose, 
obtained  by  consent  to  convert  the  property  in  the  thing  to 
himself  and  defraud  the  owner  thereof,  he  certainly  has  not 
the  consent  of  the  owner.     He  is,  therefore,  acting  against 
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the  will  of  the  owner,  and  is  a  trespaseer,  because  a  treepaas 
upon  the  property  of  another  is  only  doing  some  act  upon 
that  property  against  the  will  of  the  owner." 

In  the  case  at  bar  there  was  no  valid  agreement  to  part  with 
the  money  absolutely,  and  no  consent  to  divest  the  owner  of 
his  title.  It  was  passed  over  for  a  mere  temporary  use  at 
most,  and  the  legal  title  remaining  in  the  owner,  the  conver- 
sion of  it  by  the  prisoners  within  the  rule  cited  was  larceny. 
The  reports  are  full  of  familiar  illustrations  of  this  rule,  as  a 
reference  to  som,e  of  the  leading  cases  will  show. 

In  HUdebramd  v.  The  People  {siuprd)^  a  fifty-dollar  bill 
delivered  to  the  prisoner  to  pay  ten  cents  and  return  the  change, 
was  kept  by  him,  and  it  was  held  to  be  larceny.  It  was 
intended  that  after  taking  out  the  ten  cents  other  money  should 
be  exchanged,  and  to  this  extent  and  for  this  purpose  the 
prisoner  had  lawful  possession  of  the  money.  In  that  case,  as 
here,  the  money  was  not  absolutely  parted  with,  but  surren- 
dered for  a  specific  purpose  and  the  custody  temporarily  trans- 
ferred. It  is  true  that  in  the  case  last  cited,  the  delivery  was 
held  not  to  be  complete  until  the  change  was  returned,  but 
that  does  not  alter  the  principle  when  there  was  but  a  tempo- 
rary possession,  as  there  was  no  transfer  of  the  ownership. 
(See,  also,  McDonald  v.  The  People,  supra.)  Nor  does  it 
change  the  aspect  of  the  case,  when  by  trick  or  device  the 
owner  is  induced  to  part  with  the  custody  or  naked  possession 
of  property  for  a  special  purpose  to  one  who  receives  it  cmimMs 
fwrandi,  and  still  means  to  retain  a  right  of  property. 
{Smith  V.  The  People,  53  N.  Y.,  111.)  In  Rex  v.  Homer  (1 
Leach,  305),  where  the  prosecutor  was  decoyed  into  a  public 
house  and  money  obtained  from  him  for  the  purpose  of  play- 
ing at  cards,  and  appropriated  by  the  prisoner,  it  was  held  that 
if  there  was  a  preconcerted  plan  to  obtain  the  money,  and  an 
a/nmi/u8  furandi,  it  was  felonious.  This  case  is  analogous  and 
directly  in  point,  and  it  is  difficidt  to  draw  any  distinction 
between  the  case  cited  and  the  case  at  bar,  as  there  was  qxdte 
as  strong  ground  for  finding  the  felonious  intent  in  the  latter 
case  as  in  that  cited.     In  Rex  v.  Rohson  (R.  <fe  R.,  C.  C,  41 3), 
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where  there  was  a  plan  to  cheat  the  prosecutor  out  of  his 
property  under  color  of  a  bet,  and  he  parted  with  the  posfies- 
sion  only  to  deposit  it  as  a  stake  with  one  of  the  confederates, 
the  taking  was  held  to  be  felonious.  This  case  is  directly  in 
point,  and  as  a  decision  by  the  twelve  judges  is  entitled  to 
great  weight.  The  cases  referred  to  without  citing  others 
which  bear  in  the  same  direction  are  sufficient  to  sustain  the 
conviction,  and  the  cases  which  have  been  cited  as  upholding 
the  principle  that  there  was  no  such  parting  with  the  property 
as  to  constitute  larceny,  do  not,  I  think,  go  to  the  extent  which 
is  claimed.  After  a  careful  examination,  without  considering 
them  in  detail,  suffice  it  to  say,  that  perhaps  a  single  excep- 
tion {Reg.  V.  Thomas^  9  C.  &  P.,  741),  which  was  a  nisipritis 
decision,  and  is  criticised  in  the  opinion  in  HUdebramd  v. 
The  PeopUy  they  are  all  clearly  distinguishable  from  the  case 
now  considered,  and  the  weight  of  authority  is  decidedly  in 
an  opposite  direction. 

There  is,  to  be  sure,  a  narrow  margin  between  a  case  of  lar- 
ceny and  one  where  the  property  has  been  obtained  by  false 
pretences.  The  distinction  is  a  very  nice  one,  but  still  very 
important.  The  character  of  the  crime  depends  upon  the 
intention  of  the  parties,  and  that  intention  determines  the 
nature  of  the  offence.  In  the  former  case,  where  by  fi*aud, 
conspiracy  or  artifice,  the  possession  is  obtained  with  a  feloni- 
ous design,  and  the  title  still  remains  in  the  owner,  larceny  is 
established.  While  in  the  latter,  where  title,  as  well  as  pos- 
session, is  absolutely  parted  with,  the  crime  is  false  pretences. 
It  will  be  observed  that  the  intention  of  the  owner  to  part  with 
his  property  is  the  gist  and  essence  of  the  ofEence  of  larceny, 
and  the  vital  point  upon  which  the  crime  hinges,  and  is  to  be 
determined.  Although  the  present  case  is  on  the  border  line, 
yet  it  is  quite  clear  that  it  was,  as  the  evidence  stood,  a  fair 
question  for  the  jury  to  decide  as  to  the  intent  of  the  prisoners 
feloniously  to  take  the  money,  and  as  to  the  intention  of  the 
prosecutor  to  part  with  the  ownership  of  the  same. 

These  questions  were  fairly  submitted  by  the  judge  to  their 
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consideration,  and  as  there  was  no  error  in  the  charge,  or  in 
any  other  respect  on  the  trial,  the  conviction  mtiBt  \ye 
affirmed. 

All  concnr ;  Rapallo,  J.,  absent 

Judgment  affirmed. 


l^^T'ldol         The  People  ex  rel.  Willla^m  H.  Van  Tassel,  Appellant, 

0.    The    Board  of   Supervisors    of    Columbia   Countt, 
Respondent. 

The  provision  of  the  "act  to  reduce  the  number  of  town  officers,"  etc. 
(§  26,  chap.  180,  Law  of  1845,  as  amended  by  §  13,  chap,  455,  Laws  of 
1847),  providing  for  the  payment  of  the  fees  of  magistrates  and  other 
oflicers  for  certain  criminal  proceedings  by  the  towiis  or  cities  where 
the  offence  was  committed,  does  not  embrace  the  fees  of  a  sheriff  as 
jailer  or  otherwise.  It  was  intended  only  to  apply  to  the  fees  of  local 
officers  in  preliminary  criminal  proceedings  in  cases  under  the  grade  of 
felony;  not  to  affect  the  liability  of  a  county  for  services  of  county 
officers  after  commitment,  either  for  trial  or  upon  sentence. 

The  accounts  of  a  sheriff  for  receiving  prisoners  into  and  discharging 
them  from  jail,  and  for  their  board  while  confined  therein,  are  properly 
county  charges.  (Tit.  1,  art.  1,  §  8,  chap.  460,  Laws  of  1847;  1  R  8., 
385,  §  3.) 

The  liability  of  a  county  extends  not  only  to  such  official  services  in  cases 
strictly  criminal,  but  includes  also  quasi  criminal  offences,  such  as  viola- 
tions of  city  ordinances,  the  only  distinction  being  that,  in  the  latter 
cases,  instead  of  the  statutory  fee,  the  board  of  supervisors  have  power 
to  fix  the  compensation. 

Accordingly  7iM,  that  the  granting  of  a  wi'it  of  mandamus  was  proper  to 
compel  a  board  of  supervisors  to  audit  the  accounts  of  the  county 
sheriff,  as  jailer,  for  receiving,  discharging  and  boarding  prisoners  com- 
mitted by  the  officers  of  a  city  for  misdemeanors  and  violations  of  city 
ordinances. 

Pieople  ex  rd.  v.  Board  of  8upermsors  (8  Hun,  275)  reversed. 

(Argued  November  14,  1876;  decided  November  21,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  reversing  an  order  of 
Special  Term  granting  a  writ  of  peremptory  inandarmis  requir- 
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ing  defendant  to  convene  and  allow  the  account  of  relator,  as 
sheriff  and  jailer  of  the  county  of  Columbia,  for  receiving, 
discharging  and  boarding  certain  prisoners.     (Reported  below 
8  Hun,  275.) 
The  facts  are  sufficiently  set  forth  in  the  opinion. 

C.  P,  Collier  for  the  appellant.  The  charges  of  relator 
were  proper  and  legal  charges  against  the  county.  (3  R.  S. 
[Banks'  5th  ed.],  1050,  1051,  §  22  [m.  p.]  752, 1062;  Crocker 
on  SheriflEs,  418,  419;  2  R.  S.  [Edm.  ed.],  780;  People  ex 
rel  IldU  V.  Suprs.  of  N.  F.,  32  N.  Y.,  473 ;  1  R.  S.  [Banks' 
6th  ed.],  927.) 

R,  E,  Andrews  for  the  respondent.  No  item  of  the 
relator's  claim  could  be  a  county  charge  unless  by  provision 
of  the  statute.  .  {People  eos  rel,  Kelly  v.  Tlaws^  21  How.  Pr., 
122 ;  People  ex  rel.  Hadley  v.  Supra,  of  Albcmy^  28  id.,  22 ; 
People  V.  Lamrenoe^  6  Hill,  244.)  Commitments,  discharges 
or  board  are  not  a  county  charge  in  any  case  except  misde- 
meanors and  felonies.  (1  R.  S.,  385,  §  3 ;  2  id.,  703,  726,  749, 
753 ;  Laws  1847,  chap.  495,  §  13.) 

Chubch,  Oh.  J.  This  was  an  application  for  a  ma/ndcmius 
to  compel  the  board  of  supervisors  of  Columbia  county  to 
provide  for  the  payment  of  the  relator's  account  as  sheriff 
and  jailer  of  the  county.  The  contest  relates  to  the  sum  of 
$2,548.75,  which  is  made  up  of  items  for  receiving  into  and 
discharging  from  the  jail  523  prisoners,  and  for  the  board  of 
the  same.  The  offences  were  for  misdemeanors  and  violation 
of  city  ordinances,  and  all  the  commitments  were  by  officers  of 
the  city  of  Hudson,  and  the  offences  were  committed  in  that 
city.  The  board  of  supervisors  decided  that  this  account  was 
a  town  and  not  a  county  charge,  and  hence  that  it  must  be 
audited  and  paid  by  the  city  of  Hudson  under  the  provisions 
of  the  cliarter.  The  Special  Term  granted  the  rriamda/rmiH^ 
and  from  the  order  an  appeal  was  taken  to  the  General  Term, 
which  latter  court  reversed  the  order,  holding  that  the  board 
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wa8  juBtified  in  rejecting  the  claim.  There  is  no  question  as 
to  the  correctness  of  the  account.  The  only  question  is, 
whether  the  account  is  a  county  or  town  charge,  and  this 
depends  upon  the  construction  to  be  given  to  the  statute  of 
1845,  chapter  180,  as  amended  in  1847,  chapter  495,  section 
3,  which  is  as  follows : 

^^  All  fees  and  accounts  of  magistrates,  and  other  officers  for 
criminal  proceedings,  including  cases  of  vagrancy,  shall  be 
paid  by  the  several  towns  or  cities  wherein  the  offence  shall 
have  been  committed,  and  all  accounts  rendered  for  such  pro- 
ceedings shaU  state  where  such  offence  was  committed,  and 
the  board  of  supervisors  shall  assess  such  fees  and  accounts 
upon  the  several  towns  or  cities  designated  by  such  accounts ; 
but  when  any  person  shall  be  bound  over  to  the  Oyer  and 
Terminer,  or  Court  of  Sessions,  or  committed  to  jail  to 
await  a  trial  in  either  of  said  courts,  the  costs  of  the  proceed- 
ings had  before  the  single  magistrate  shall  be  chargeable  upon 
the  towns  or  cities  as  aforesaid,  and  tJie  costs  of  the  proceed- 
i/nge  had  after  the  person  shall  hwoe  been  so  hotmd  over  or 
com/nwtted  shoUl  he  chc^geable  to  live  cownty ;  but  nothing 
herein  contained  shall  apply  to  cases  of  felonies,  nor  where  the 
proceedings  or  trial  for  the  offence  shall  be  had  before  any 
Court  of  Oyer  and  Terminer  or  Court  of  Sessions  of  the 
coxmty,  and  the  fines  imposed  and  collected  in  any  such  cases 
shall  be  credited  to  said  towns  or  cities  respectively." 

I  have  examined  the  opinions  of  the  General  and  Special 
Term,  and  the  elaborate  briefs  of  the  respective  counsel,  and 
have  arrived  at  the  conclusion  that  this  act  does  not  embrace 
the  fees  of  the  sheriff  as  jailer  or  otherwise,  and  that  the 
account  presented  is  a  county  charge. 

The  Bevised  Statutes  require  the  keepers  of  county  prisons 
to  receive  and  safely  keep  any  person  duly  committed  to  their 
custody  for  safe-keeping,  examination  or  trial,  or  duly  sen- 
tenced for  imprisonment  in  such  prison  upon  conviction  for 
any  contempt  or  misconduct,  or  for  any  criminal  offence ;  and 
it  provides  that  prisoners  detained  for  trial,  and  those  under 
sentence,  shall  be  provided  with  food  at  the  experhse  of  the 
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qqtmfy.  (2  B.  S.,  780  [Edm.  ed.].)  The  statute  also  declares 
what  shall  be  county  charges. 

First.  The  compensation  of  sherifEs  for  commitments  and 
discharges  of  prisoners  in  criminal  process,  within  their 
respectiye  connties. 

Second.  Expenses  necessarily  incurred  in  the  support  of 
persons  charged  with  or  convicted  of  crimes  and  committed 
therefor  to  the  several  jails  of  the  counties. 

Third.  Moneys  expended  by  any  county  oflScer  in  executing 
the  duties  of  his  office.    (1  K  S.  [Edm.  ed.],  358.) 

By  these  provisions  the  account  of  the  relator  was  properly 
chargeable  to  the  county.  We  think  that  the  language  of  the 
act  of  1847,  above  quoted,  ^'  all  fees  and  accounts  of  magis^ 
t^tes,  and  other  officers,  for  criminal  proceedings,"  does  not 
include  the  fees  of  the  sherifE  as  jailer  of  the  county.  The 
legislature  intended  that  the  fees  of  magistrates  and  other 
local  officers,  for  costs  in  preliminary  criminal  proceedings,  in 
cases  under  the  grade  of  felony,  should  be  a  town  charge ;  but 
there  is  nothing  in  the  act  evincing  a  design  to  change  the 
liability  of  the  county  for  services  of  county  officers  after 
commitment,  either  for  trial  or  upon  sentence.  The  act  itself 
excepts  costs  of  proceedings  after  the  prisoner  is  bound  over 
for  trial,  thus  confirming  the  view  that  the  legislature  intended 
to  restrict  its  operation  to  the  preliminary  proceedings  before 
the  local  magistrate,  and  the  execution  of  a  sentence  by 
imprisonment  cannot  be  regarded  a  criminal  proceeding, 
within  the  meaning  of  the  act,  and  it  is  quite  clear  that  the 
fees  and  accounts  of  the  magistrate  and  other  like  officers  do 
not  include  the  fees  of  the  sheriff  in  receiving,  discharging 
and  boarding  prisoners  under  sentence  in  the  county  jaiL 

It  is  urged  that  some  of  the  items  were  not  for  strictly 
criminal  offences,  but  they  were  all  for  criminal  offences 
proper  or  gtcasi  criminal  offences,  such  as  violations  of  city 
ordinances  and  the  like,  and  as  to  the  latter  the  only  conse- 
quence would  be  that  instead  of  the  statutory  fee  for  the  ser- 
vices rendered,  the  board  of  supervisors  would  have  power  to 
fix  the  compensation  for  the  service  which  the  sheriff  was 
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obliged  to  perform.  It  is  about  thirty  years  since  the  passage 
of  the  act,  which,  it  is  claimed,  changes  this  account  to  a  town 
charge,  and  it  is  believed  that  the  practice  has  generally  been 
in  accordance  with  the  views  herein  expressed. 

The  rule  should  be  uniform  throughout  the  State,  and  if 
the  change  claimed  is  desirable,  the  remedy  is  with  the 
legislature. 

The  order  of  the  General  Term  must  be  reversed  and  that 
of  the  Special  Term  affirmed. 

All  concur. 

Ordered  accordingly. 
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The  People  ex  rel.  Wvlliam  E.  Demaeest  et  al..  Appel- 
lants, V.  Charles  S.  Fairchild,  Attorney-General,  etc., 
Respondent. 

Under  the  provisions  of  the  Code  (§  482)  authorizing  actions  in  the  nature 
of  a  gtio  tcarranto  to  try  the  title  to  office,  no  positive  duty  is  imposed 
upon  the  attorney-general  to  bring  an  action  upon  request  of  a  j>s.rtj 
claiming  office  from  which  he  is  expelled,  but  it  is  a  matter  within  his 
discretion,  and  the  courts  cannot  sit  in  judgment  upon  his  exercise 
thereof  or  coerce  his  action. 

Accordingly,  Tield,  that  a  mandamiLs  would  not  lie  at  the  instance  of  a 
claimant  to  an  office  to  compel  the  attorney-general  to  commence  such 
an  action. 

No  superior  right  to  compel  action  on  the  part  of  the  attorney-general  is 
given  by  the  fact  that  the  incumbent  of  the  office  holds  under  a  law 
attempting  to  abrogate  the  form  of  government  of  a  municipal  corpora- 
tion, and  to  create  a  new  one ;  which  law  is  claimed  by  the  contestant  to 
be  unconstitutional  :  The  attorney-general  cannot  be  compeUed  to  bring 
an  action  to  settle  that  question. 

(Argued  November  14,  1876;  decided  November  21,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  third  judicial  department  affirming  an  order  of 
Special  Term,  which  denied  a  motion  for  a  writ  of  peremptory 
manda/rmi8.    (Reported  below,  8  Hun,  334.) 

The  relators  alleged  that  they  were  duly  elected  aldermen 
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and  assistant  aldermen  of  the  city  of  New  York,  pnrenant  to 
the  city  charter,  and  took  the  oath  of  oflSce ;  that  the  boards 
of  aldermen  and  assistant  aldermen  duly  organized  as  such, 
but  that  the  mayor  refused  to  recognize  them ;  that  the  act 
chapter  335  Laws  of  1873  abolishing  the  board  of  assistant 
aldermen  and  establishing  what  is  termed  the  minority  system 
of  electing  the  board  of  aldermen  was  unconstitutional ;  that 
Samuel  Lewis  and  others,  claiming  to  have  been  elected 
aldermen  under  said  act,  organized  themselves  as  a  board  of 
aldermen,  were  recognized  by  the  mayor,  and  are  pretending 
to  discharge  the  duties  of  the  oflSce,  and  that  the  attorney- 
general  has  refused  to  bring  an  action  to  determine  the  title 
to  the  oflSee.  The  motion  was  for  a  writ  of  mandam/iis 
requiring  him  to  commence  and  prosecute  such  an  action. 

W.  S,  Wolf  for  the  appellants. 

Charles  S.  Fa/irohild^  attorney-general,  in  person.  Whether 
this  action  should  be  brought  rested  in  the  discretion  of  the 
attorney-general  alone,  and  is  subject  to  no  control.  {People 
ex  rd.  Peabody  v.  AUamey-Oeneral^  22  Barb.,  114 ;  Code,  §§ 
430-432.) 

A.LLEN,  J.  The  language  of  the  statute  authorizing  actions 
in  the  nature  of  a  qiu>  warranto  to  try  the  title  to  oflSce  is 
very  guarded  and  does  not  give  the  action  as  of  right  to  every 
individual  who  may  think  that  an  office  to  which  he  has  been 
legally  chosen  or  appointed,  has  been  usurped  by  another  or 
who  may  volunteer  to  become  an  informer.  It  says,  the 
action  "  may  be  brought  by  the  attorney-general "  upon  his 
own  information  or  upon  the  complaint  of  any  private  party. 
(Code,  §  432.)  Prior  to  the  Revised  Statutes  leave  of  the 
Supreme  Court  was  required  for  the  institution  of  proceedings 
of  this  character.  (1  R.  L.,  108,  §  4.)  Under  that  system,  the 
court  in  this  State  exercised  a  sound  discretion  in  granting  or 
withholding  leave  to  file  an  information  in  the  nature  of  a 
quo  wa/rranto.    {People  v.  Sweetmg^  2  J.  R.,  184.)    A  like 
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Edwabd  C.  Wilson  et  al.,  Executors,  etc.,  Bespondents,  v. 

Francis  M.  Bandall,  Appellant, 

While  the  circumstances  surrounding  the  execution  of  a  contract  cannot 
be  used  to  contradict  what  is  expressed  therein,  this  rule  does  not  con- 
fine the  court  in  construing  a  contract  to  the  very  instrument  in  ques- 
tion ;  otlier  contemporaneous  writings  between  the  parties,  relating  to 
the  same  subject-matter,  are  admissible  in  evidence  to  explain  or  qualify 
the  agreement  under  consideration. 

Defendant  and  plaintiffs'  testator,  W.,  contracted  for  the  sale,  by  the 
former  to  the  latter,  of  a  certain  piece  of  land.  The  contract,  after 
describing  the  land  by  metes  and  bounds,  thus  continues:  "containing 
fifty-four  fifteen-hundredths  acres  of  land,  be  the  same  more  or  less, 
for  the  sum  of  three  hundred  and  fifty  dollars  per  acre,"  which  W. 
agreed  to  pay.  When  the  deed  was  executed,  defendant  claimed  that 
the  surveyor  had  made  a  mistake,  that  there  was  in  fact  fifty-six  fifteen 
one-hundredths  ac^es;  the  purchase-price  for  that  quantity  at  the  agreed 
price  per  acre  was  inserted  as  the  consideration  in  the  deed,  and  was 
paid  by  W.  Following  the  description  in  the  deed  were  the  words, 
"  containing  fifty-six  and  fifteen  one-hundredths  acres  of  land,  be  the 

.  same  more  or  less."  There  was,  in  fact,  but  forty-eight  lorty-seven  one- 
hundreths  acres  in  the  piece.  In  an  action  to  recover  back  the  payment^ 
in  excess  of  the  purchase-price  of  the  actual  quantity,  held,  that  taking 
the  contract  and  deed  together,  it  appeared  that  the  sale  was  by  the 
acre,  not  by  the  piece,  and  that  plaintiff  was  entitled  to  recover. 

Fhure  v.  Martin  (7  N.  Y.,  210)  questioned. 


(Submitted  November  14,  1876  ;  decided  November  21,  1876.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court  at 
Special  Term.     (Reported  below,  7  Hun,  15.) 

This  was  an  action  to  recover  back  a  sum  alleged  to  have 
been  overpaid  by  mistake  by  plaintiffs'  testator,  Edward  J. 
Wilson,  upon  the  purchase  by  him  of  a  piece  of  land  of 
defendant. 

Prior  to  October  9,  1868,  plaintiffs'  testator  and  defendant 
entered  into  negotiations  for  the  purchase  by  the  former  of 
the  latter  of  a  piece  of  land.     They  finally  agreed  upon  the 
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boundary  lines  and  upon  the  price  per  acre,  i.  e.,  $350,  and  a 
survey  thereof  to  ascertain  the  quantity  was  to  be  made  by 
defendant.  A  surveyor  was  agreed  upon  who  was  defendant's 
agent.  He  made  the  survey  and  reported  that  there  were  fifty- 
four  acres  and  fifteen-hundredths  of  an  acre  within  the  bounda- 
ries agreed  upon.  A  written  contract  was  accordingly  executed, 
dated  the  day  aforesaid,  in  which,  after  a  description  of  the 
land  by  metes  and  bounds,  was  the  following :  "  Containing 
fifty-four  and  fifteen  one-hundredths  of  an  acre,  be  the  same 
more  or  less,  for  the  sum  of  $350,  which  the  said  party  of  the 
second  part  agrees  to  pay,"  etc.  In  pursuance  of  the  contract 
a  deed  was  executed  and  delivered.  Prior  thereto  defendant 
notified  Wilson  that  there  was  a  mistake  in  the  survey,  that 
there  was  in  fact  fifty-six  and  fifteen  one-hundredths  acres 
within  the  boundaries,  and  the  consideration  inserted  in  the 
deed,  $19,652.50,  was  arrived  at  by  multiplying  that  number 
of  acres  by  the  price  per  acre  so  agreed  upon.  In  the  deed, 
after  a  description  of  the  land  by  metes  and  bounds,  it  is  stated 
as  "  containing  fifty-six  acres  and  fifteen  one-hundredths  of  an 
acre  of  land  (56  15-100),  be  the  same  more  or  less."  The  con- 
sideration, as  so  arrived  at,  was  paid  by  Wilson  in  accordance 
with  the  terms  of  the  contract.  There  were  in  fact,  as  was 
afterwards  ascertained,  but  forty-eight  and  forty-seven  one 
himdredths  acres  of  the  land. 

The  trial  court  found,  as  conclusions  of  law,  that  the  purchase 
was  by  the  acre ;  that  the  plaintifE  was  entitled  to  recover  back 
the  sum  paid  in  excess  of  the  price  of  the  actual  number  of 
acres  at  the  agreed  price  per  acre.  Judgment  was  perfected 
accordingly.     Further  facts  appear  in  the  opinion. 

Stephen  8.  Marshall  for  the  appellant.  The  sale  was  a  sale 
in  bulk,  and  not  by  the  acre.  {Fomre  v.  Ma/rtm^  13  Barb., 
894 ;  7  N.  T.,  210.) 

Miohad  Nolcun  and  B.  Rush  Stoddcurd  for  the  respond- 
ents. Evidence  as  to  what  was  said  and  done  prior  to  the 
execution  of  the  written  contract,  and  before  the  execution  of 
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the  deed,  was  proper.  (1  Qreenl.  Ev.,  §§  277,  282,  286; 
Blossom  V.  (rrijmy  13  N.  Y.,  569 ;  George  v.  TaUrrumj  5 
Lans.,  392.) 

Andrews,  J.  It  waB  found  by  the  court  as  a  fact,  and  th« 
oral  testimony  of  the  negotiation  prior  to  the  execution  of 
the  contract  of  sale  leaves  no  room  for  doubt,  that  the  inten- 
tion of  both  parties  was  that  the  purchase  and  sale  of  the 
land  should  be  by  the  acre,  and  that  the  amoufit  of  the 
purchase-money  should  be  computed  on  the  actual  quantity  of 
land  by  measurement  at  the  price  of  $350  an  acre.  There 
wa^  no  proposition  that  the  sale  should  be  for  an  entire  sum 
irrespective  of  quantity,  but  the  proposition  was  tp  sell  the 
land  by  the  acre,  and  the  execution  of  the  contract  was 
delayed  by  a  disagreement  between  the  parties  as  to  the  price 
per  acre,  and  after  that  was  agreed  upon,  there  was  a  further 
delay  to  enable  an  estimate  to  be  made  by  a  surveyor  to  ascer- 
tain the  quantity  of  land. 

The  plaintiff  assented  to  the  estimate  being  made  by  a  sur- 
veyor named,  but  he  was  the  agent  of  the  defendant.  The 
duty  to  have  a  survey  fnade,  was  by  the  agreement  assumed 
by  him,  and  the  surveyor  reported  to  the  defendant  that  the 
land  contadned  fifty-four  and  fifteen  one-hundredths  acres,  and 
this  amount  was  inserted  in  the  written  contract  executed 
October  9,  1868.  The  contract  after  describing  the  lands  by 
metes  and  bounds  adds:  "Containing  fifty-four  fiiteen-hun- 
dredths  acres  of  land,  be  the  same  more  or  less,  for  the  sum 
of  $350  per  acre,"  and  then  follows  a  covenant  by  the 
purchaser  to  pay  the  purchase-price,  not,  however,  naming 
the  aggregate  sum.  If  the  contract  imports  a  sale  of  the 
land  in  bulk  and  not  by  the  acre,  or  concludes  the  plaintiff 
from  questioning  the  quantity  specified,  it  disappoints  the 
intention  of  both  parties  as  indicated  by  the  preliminary 
negotiation.  The  sale  by  the  acre  was  the  basis  of  the  con- 
tract, and  while  both  parties  assented  to  a  survey  to  ascertain 
the  quantity,  there  was  no  suggestion  tliat  either  was  to  be 
bound  by  the  survey,  and  still  less  that  the  purchaser  was  to 
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take  the  risk  of  the  quantity  stated  in  the  contract.  But  the 
intention  of  the  parties  to  an  agreement  when  it  has  been 
reduced  to  writing,  is  to  be  ascertained  from  the  writing  alone 
if  there  is  no  uncertainty  in  the  meaning  of  the  language 
employed,  and  evidence  of  prior  oral  negotiations  or  stipu- 
lations at  variance  with  the  written  agreement,  are  inad- 
missible for  the  purpose  of  construction.  The  contract  may 
be  read  in  the  light  of  surrounding  circumstances,  and  if 
the  language  employed  is  uncertain  and  ambiguous,  they 
may  afford  a  key  to  the  meaning  and  intention  of  the  parties, 
but  they  cannot  be  used  to  contradict  what  is  expressed.  But 
the  rule  does  not  confine  the  court  in  construing  a  writing  "to 
the  very  instrument  in  question.  Other  contemporaneous 
writings  between  the  parties  relating  to  the  same  subject-matter 
are  admissible  in  evidence  to  explain  or  qualify  the  agreement 
before  the  court.  (Greenl.  on  Ev.,  §§  277,  283.) 

The  land  which  the  vendor  in  this  case  intended  to  convey, 
and  which  the  vendee  contracted  to  purchase,  was  clearly 
defined  aiid  the  words  "  more  or  less,"  inserted  in  the  con- 
tract, indicated  that  the  quantity  was  gr  might  be  uncertain. 
When  a  contract  is  made  to  sell  a  defined  piece  or  parcel  of 
land  for  an  entire  piece,  and  following  the  description  is  a 
statement  of  the  number  of  acres  contained  in  the  tract, 
without  any  covenant  by  the  vendor  as  to  the  quantity,  it  is 
held  that  the  statement  of  quantity  is  mere  matter  of  descrip- 
tion, and  that  the  contract  is  satisfied  by  a  conveyance  of  the 
land  within  the  boundaries  stated,  whether  it  contains  more 
or  less  than  the  specified  number  of  acres.  {Mann  v.  Pearson, 
2  J.  R.,  37.)  And  if  the  words  "  more  or  less  "  are  inserted, 
it  is  still  more  clear  that  the  quantity  was  not  of  the  essence 
of  the  contract. 

In  Fav/re  V.  Martin  (7  N.  Y.,  210),  where  the  agreement 
was  to  sell  a  certain  farm  containing  "  ninety-six  acres,  be  the 
same  more  or  less,  for  the  sum  of  sixty  dollars  per  acre," 
which,  in  fact,  contained  but  eighty-six  acres,  and  a  deed  was 
given  with  the  same  description,  it  was  held  that  in  the  absence 
of  fraud,  mistake  or    representation,  the  vendee  was  not 
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entitled  to  compensation  for  the  deficiency.  The  same  rule 
of  construction  was  applied  as  in  the  case  of  Mamm,  v.  Pea/r- 
soTiy  and  the  court  were  of  opinion  that  the  words  "more 
or  less  "  inserted  in  the  description,  indicated  that  the  parties 
did  not  rely  upon  the  statement  of  quantity,  and  that  the 
purchaser  was  bound  to  pay  for  ninety-six  acres  at  the  price  of 
sixty  dollars  an  acre.  This  case  was  commented  upon  by 
CoMSTOOK,  J.,  in  Belknap  v.  Sealey  (14  N.  T.,  143),  and  the 
construction  given  to  the  contract  in  Faure  v.  Ma/rtm^  is,  at 
least,  very  strict  in  favor  of  the  vendor,  and  we  are  not  fully 
satisfied  that  it  was  the  true  interpretation  of  the  agreement. 
Where  a  contract  is  to  sell  a  farm  at  a  certain  price  per  acre,  and 
following  the  description  is  a  statement  of  the  number  of 
acres  and  the  words  "  more  or  less,"  may  it  not  mean  that 
the  quantity  when  ascertained,  whether  "  more  or  less  "  than 
that  specified,  shall  be  paid  for  at  the  price  per  acre  men- 
tioned in  the  agreement.  In  this  case,  however,  the  deed 
executed  by  the  vendor  two  months  after  the  contract  was 
made,  and  which  it  is  admitted  was  executed  in  "  pursuance 
of  the  contract  and  in  fulfillment  thereof,"  conclusively 
determines  its  construction.  The  deed  describes  the  land  by 
metes  and  bounds  as  in  the  contract,  but  following  the 
description  are  the  words  "containing  fifty-six  and  fifteen 
one-hundredths  acres  of  land  be  the  same  more  or  less,"  while 
the  clause  in  the  contract  is  "  containing  fifty-four  and  fifteen 
one-hundredths  acres,"  etc.  The  consideration  expressed  in 
the  deed  is  computed  on  fifty-six  and  fifteen  one-hundredths 
acres  at  $360  an  acre.  When  the  deed  was  executed  the 
defendant  represented  to  the  plaintiff  that  the  surveyor  had 
made  a  mistake  in  his  computation,  and  that  there  were  two 
acres  more  than  were  stated  in  the  contract,  and  the  plaintiff 
thereupon  paid  for  the  two  additional  acres  at  the  contract 
price.  Both  parties  at  this  time  assumed  that  the  sale  was  by 
the  acre,  and  that  the  contract  bound  the  plaintiff  to  pay  for 
the  actual  quantity  at  the  rate  of  $350  an  acre. 

This  construction  is  binding  upon  the  defendant  and  he 
cannot  now  be  permitted  to  deny  it.     Moreover,  taking  the 
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oontract  and  deed  together,  it  appears  that  this  construction 
was  the  true  one,  and  both  instruments  may,  we  think,  be 
considered  in  construing  the  contract.  The  contract  of  Octo- 
ber 9, 1868,  is,  therefore,  to  be  regarded  as  a  contract  to  sell 
the  land  embraced  therein  by  the  acre,  at  the  price  specified. 
The  land  contains  but  forty-eight  acres  and  twenty-seven 
perches.  By  mistake  induced  in  whole  or  in  part  by  the 
untrue  though  not  fraudulent  representation  of  the  defend- 
ant, the  plaintiff  has  paid  for  fifty-six  and  fifteen  one-hun- 
dredths  acres,  and  the  mistake  was  not  known  to  him  until 
after  the  conveyance  was  executed.  It  is  very  just  that 
under  these  circumstances  the  plaintiff  should  recover  back 
the  money  paid  for  the  land  in  exces^  of  the  actual  quantity, 
and  the  law,  we  think,  justifies  the  recovery  in  this  case. 
{Sir  Cloudsley  Shovel  v.  Boga/n,  2  Eq.  Gas.  Abr.,  688 ;  Ta/r- 
leU  V.  Boztmum^  103  Mass.,  341 ;  1  Sugden  on  Vend.,  324 ; 
See  also  Belknap  v.  Sedley^  14  N.  T.,  143,  and  cases  cited.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John    B.    Ibeland,    Executor,    etc..  Appellant,  v,  Israel 
Corse  et  al..  Executors,  etc.,  Respondents. 

The  will  of  L  appointed  three  executors  and  directed  that  one  of  them 
should  ''  receive  a  commission  of  six  per  cent  upon  all  moneys  collected 
by  him."  EM,  that  this  did  not  entitle  the  executor  to  the  commission 
on  the  entire  proceeds  of  the  estate,  or  upon  tiX\  sums  received  by  the 
executor,  but  only  on  collections,  giving  the  word  its  ordinary  meaning 

(Argued  November  14,  1876  ;  decided  November  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
decree  of  the  surrogate  of  the  county  of  New  York  on  the 
final  accounting  of  the  executors  of  Andrew  L.  Ireland, 
deceased. 
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The  foarteenth  clause  of  the  will  of  deceased  provided  as 
follows : 

"  I  hereby  nominate  and  appoint  Israel  Corse,  Esqnire,  my 
grand  nephew,  "William  Johnson,  Esquire,  and  John  B.  Ireland, 
Esquire,  executors  and  trustees  of  this  my  will,  and  I  further 
direct  that  said  John  B.  Ireland  shall  receive  a  commission 
of  six  per  cent  upon  all  moneys  collected  by  him." 

The  testator  died  seized  of  a  large  amount  of  real  estate  and 
of  personal  property.  The  will  directed  the  real  and  personal 
estate  to  be  converted  into  money,  and  the  appellant  claimed 
that  he  was  entitled  to  six  per  cent,  under  the  clause  of  the  will 
above  quoted,  upon  all  the  proceeds  of  such  conversion.  The 
auditor,  to  whom  the  settlement  of  the  estate  was  referred  by 
the  surrogate,  found  on  this  question  that  the  appellant,  Mr. 
Ireland,  was  entitled  to  receive  six  per  cent  upon  moneys  acta- 
ally  collected  by  him,  and  that  the  testator  did  not  intend  that 
this  commission  should  apply  to  any  money  except  that  arising 
from  collections  actually  made.  The  surrogate  overruled  the 
exceptions  taken  to  the  auditor^s  report,  and  allowed  to  the 
appellant  commission  on  the  entire  estate  as  executor  under 
the  statute,  and  as  the  auditor  reported  that  he  was  unable 
to  determine  from  the  papers  before  him  the  precise  amount 
which  was  actually  collected  by  the  executor  John  B.  Ireland, 
and  upon  which  he  should  receive  a  commission  of  six  per 
cent,  no  such  commission  was  allowed  by  the  surrogate  in 
said  decree. 

Ira  D,  Warren  for  the  appellant.  Plaintiff  was  entitled  to 
six  per  cent  upon  the  entire  proceeds  of  the  estate.  (Wor- 
cester's Dictionary,  264 ;  Oromer  v.  Piiickney^  3  Barb.,  Ch., 
466 ;  Rooaevdt  v.  Thurman^  1  J.  Ch.,  220 ;  MowaM  v.  Carow^ 

7  Paige,  328 ;    In  re  RaMel,  8  id.,  376  j  Hove  v.  Vam,  Schaickj 

8  N.  Y.,  638 ;    Sherwood  v.  Sherwood,  3  Bradf .,  230 ;  Doe  v. 
Brmjon,  11  East,  441 ;  1  Eedf .  on  Wills,  427 ;  Kules,  16,  17.) 

Charles  E.  MiUer  for  the  respondents.    Plaintiff  was  not 
entitled  to  six  per  cent  on  the  whole  estate,  but  only  upon  the 
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rents  and  profits  collected  by  him  personally.     (SoverhiU  v. 
Suydam,  60  N.  T.,  142 ;  1  Kedf .  on  Wills  [2d  ed.],  580,  note.) 

I^er  Cv/riam.  The  language  employed  in  the  fourteenth 
clause  of  the  testator's  will  is  not  sufficiently  comprehensive  to 
entitle  the  appellant  to  a  commission  of  six  per  cent  upon  the 
amount  of  the  entire  proceeds  of  the  estate.  Had  the  testator 
intended  to  make  any  such  provision  it  must  be  assumed 
that  he  would  have  employed  plain  and  intelligible  terms 
which  would  clearly  express  such  an  intention.  As  he  failed 
to  do  this,  the  construction  of  the  clause  in  question  must 
necessarily  be  restricted  to  the  ordinary  definition  of  the  word 
which  the  testator  has  selected  to  convey  his  meaning.  Having 
this  in  view,  in  no  sense  can  the  word  "  collected,"  which  is 
incorporated  in  the  clause  referred  to  be  interpreted  as  includ- 
ing all  moneys  received  by  the  appellant  as  executor,  or  the 
entire  avails  of  the  estate  which  were  realized.  Even  if  the 
word  thus  employed  could  be  regarded  as  applying  to  any 
portion  of  the  testator's  property,  which  came  into  the  hands 
of  the  appellant,  it  cannot  be  held  to  comprehend  more  than 
it  plainly  imports.  So  far  as  the  entire  estate  is  concerned,  it 
can  have  no  effect,  and  as  it  is  not  made  to  appear  distinctly 
that  there  was  any  portion  of  the  estate  received  by  the  appel- 
lants, to  which  the  word  used  was  applicable,  he  was  not 
entitled  to  the  allowance  of  six  per  cent. 

The  decree  was  right,  and  must  be  affinned,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Ltjcien  R.   Bailet,   Respondent,  v.  John  H.   Bergbk,  as 

Executor,  etc.,  Appellant. 

ThiB  action  was  brought  upon  a  promiflsory  note  made  by  C.  and  indorsed 
for  his  accommodation  by  defendant's  testator.  The  Arm  in  which  C. 
was  a  partner  made  an  assignment  for  the  benefit  of  creditors  to  plaintiff, 
giving  preferences,  defendant's  testator  being  one  of  the  preferred  credi- 
tors. Defendant  claimed  that  plaintiff  had  collected,  as  assignee,  sofBcient 
to  pay  the  preferred  debts.  This  claim  was  disputed  and  there  had  been 
no  settlement  of  plaintiff's  accounts,  as  assignee.  Held,  that  defendant 
could  not,  in  this  action,  ^;ompel  an  application  by  plaintiff  of  the  funds 
in  his  hands,  as  assignee,  toward  the  payment  of  the  note;  that  the 
amount  in  his  hands  applicable  for  that  purpose  cotild  only  be  deter- 
mined by  an  accounting,  and  the  assignee  was  entitled  to  have  his  entire 
account  settled  in  one  accounting,  which  should  protect  him  against  all 
the  parties  who  could  claim  under  the  assignment;  he  could  not  be 
compelled  to  account  separately  to  each  creditor. 

(Argued  November  14,  1876;  decided  November  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  fonrth  jndicial  department,  affirming  a  judgment 
(except  as  to  costs)  in  favor  of  plaintiff  entered  upon  the  report 
of  a  referee.    (Reported  below,  2  Hun,  520.) 

This  action  was  upon  the  indorsement  by  defendant's  testa- 
tor, Maria  F.  Bergen,  of  a  promissory  note  for  $1,000,  made 
by  W.  N.  Cross,  and  upon  which  said  Maria  F.  Bergen  wis 
an  accommodation  indorser. 

The  answer  set  up,  among  other  things,  that  the  note  was 
made,  indorsed  and  transferred  to  plaintiff  in  payment  of,  or 
as  collateral  security  for,  an  antecedent  debt  of  the  firm  of 
Cross  &  "Wilson,  of  which  firm  the  maker  was  a  partner ;  that 
thereafter  said  firm  made  an  assignment  for  the  benefit  of 
creditors  to  plaintiff,  who  accepted  the  trust ;  that  under  and 
by  the  assignment  plaintiff  and  said  Maria  F.  Bergen  were 
preferred  creditors,  and  that  the  assets  collected  and  received 
by  plaintiff  were  more  than  sufficient  to  pay  in  full  all  the 
preferred  creditors.  Upon  the  trial  the  aBSignment  was  pro- 
duced and  received  in  evidence.     Plaintiff  had  given  credit 
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on  the  note  for  $422.31  received  nnder  the  assignment. 
Defendant's  connsel  offered  to  prove,  in  substance,  the  allega- 
tion of  the  answer.  The  evidence  was  excluded,  under  objec- 
tion and  exception,  and  the  referee  directed  judgment  for  the 
balance  of  the  note.    Judgment  was  perfected  accordingly. 

John  S.  Bergen^  Jr,^  for  the  appellant.  Plaintiff  having 
received  the  note  from  the  maker  acquired  only  such  rights  as 
he  had.  {Hoge  v.  Lansmg^  34  N.  Y.,  136 ;  Cent.  Bk,  v.  Hamr 
metty  50  id.,  148.)  The  reversal,  so  far  as  costs  were  concerned, 
was  correct.  (2  E.  S.,  90;  Code,  §§  41,  317;  Buckhart  v. 
-fftm^  16  How.,  407 ;  Snyder  v.  Toung^  4  id.,  217 ;  Vcm  VUet 
V.  Bwrraughs^  6  Barb.,  341 ;  22  Wend.,  571 ;  F(yrt  v.  Ooodmgj 
9  id.;  388 ;  JRussd  v.  Zcme^  1  id.,  519 ;  Bullock  v.  Bogardus^ 
1  Den.,  276 ;  BaggaM  v.  Bongler^  2  Duer.,  160 ;  Bdden  v. 
Knowlton^  3  Sandf.,  758 ;  Merritt  v.  Thynypson^  27  N".  T., 
225 ;  Kna^  v.  Center,  6  Hill,  386 ;  Mereereom  v.  Rogers,  12 
How.,  301 ;  Woodruffs.  Cook,  14  id,,  481 ;  Fa/rkhiU  v.  SinUr 
mem,  12  id.,  353 ;  Ma/rsh  v.  Hvseey,  4  Bosw.,  614.) 

Geo.  Bowen  for  the  respondent.  *  An  action  at  law  cannot 
be  sustained  by  an  individual  creditor  against  an  assignee  for 
his  proportionate  share  under  the  assignment  until  the  sum 
he  is  entitled  to  receive  has  been  ascertained  by  a  proceeding 
binding  on  the  trustee.  (1  Wait's  Pr.,  116 ;  Burr,  on  Assmts., 
537 ;  WakeTrum  v.  Orover,  4  Paige,  23 ;  Rogers  v.  Rogers,  3 
id.,  379.)  The  answer  does  not  contain  the  proper  allegations 
to  entitle  defendant  to  an  accounting.  {Gcuroey  v.  Ja/rvis,  54 
Barb.,  179.)  Mrs.  Bergen  had  no  right  to  take  any  affirma- 
tive proceeding  until  she  had  paid  the  debt.  {Elwood  v. 
Diefendoff,  5  Barb.,  398 ;  Jones  v.  East,  etc.,  21  id.,  161, 176 ; 
P(yu)dl  V.  Smith,  8  J.  R.,  240.) 

Per  Owria/m.  The  court  is  of  opinion  that  the  defendant 
cannot,  in  this  action,  compel  the  plaintiff  to  apply  the  funds 
in  his  hands,  as  assignee  of  Cross  &  Wilson,  to  the  extinguish- 
ment of  Mrs.  Bergen's  liability,  as  indorser  of  the  note,  upon 
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which  the  action  was  brought.  If  the  accounts  of  the  plain- 
tiff, ajs  aaeignee,  had  been  settled  and  he  had  in  his  hands  an 
admitted  or  established  balance,  it  may  be  that,  to  avoid  cir- 
cuity of  action,  he  could  be  compelled  now  to  make  the  appli- 
cation«  But  such  is  not  the  case.  The  amount  in  his  hands 
applicable  to  the  indemnity  of  Mrs.  Bergen,  as  indorser,  is  not 
admitted  and  can  only  be  ascertained  by  an  accounting  of  the 
assignee,  and  he  is  entitled  to  have  his  entire  account  as  such 
settled  in  one  accounting  which  shall  protect  him  agaiiist  all 
the  parties  entitled  to  claim  under  the  assignment.  He  can- 
not be  called  upon  to  account  separately  to  each  creditor  or 
class  of  creditors.  If  his  account  were  settled,  as  between  him 
and  the  estate  of  Mrs.  Bergen  in  this  action,  other  creditors 
would  not  be  bound  by  such  accounting.  The  claim  which 
he  is  prosecuting  is  due  to  him  in  his  own  individual  right. 
It  is  true  that  the  executor  of  Mrs.  Bergen,  if  he  pays  the 
claim,  can  compel  the  repayment  to  him  of  a  jpro  rata  share 
of  the  balance  in  plaintifPs  hands,  as  assignee,  when  ascer- 
tained, but  for  the  reasons  before  stated  we  do  not  think  that 
balance  can  be  ascertained  in  this  action. 

The  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affinned. 


Heney  Colton  et  al..  Executors,  etc..  Appellants,  v.  Mast 
L^  ^1  A.  Fox  et  al..  Respondents. 


The  will  of  .P,  after  various  specificlegacies  and  devises,  gave  the  residue 
of  his  estate,  real  and  personal,  to  his  executors  in  trust,  to  pay  the 
income  and  profits  to  two  brothers  and  two  sisters  of  the  testator,  in  equal 
proportion,  during  their  joint  lives,  and,  after  their  "  several  deaths," 
to  divide  the  said  residuary  estate  equally  among  their  children. 
The  provision  closed  thus:  "In  case  either  of  my  said  brothers 
or  sisters  shall  die,  leaving  the  others  surviving,  then  the  income 
herein  intended  for  the  one  or  the  other  so  dying  shall  be  paid  to  the 
issue  or  the  representative  of  the  one  or  the  other  so  dying."  In 
an  action  for  a  construction  of  the  will,  Jield,  that  the  design  of  the 
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testator  was,  that  the  corpus  of  the  estate  should  remain  undivided  in 
the  hands  of  the  executors  until  the  decease  of  all  of  the  brothers  and 
sisters  named ;  that  the  interests  of  the  children  of  the  respective  brothers 
and  sisters  named  did  not  vest  in  them  at  the  death  of  the  testator,  but 
was  future,  and  contingent  upon  their  surviving  the  parent;  and  that  the 
provision  was  in  contravention  of  the  statute  against  perpetuity,  and 
so  void. 
Boeritt  v.  Eo&ritt  (29  N.  Y.,  40)  distinguished. 

(Argued  November  15,  1876;  decided  November  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
rerersing  a  judgment  entered  upon  a  decision  of  the  court  at 
Special  Term,  and  giving  final  judgment.  (Reported  below, 
6  Hun,  49.) 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in 
the  opinion. 

,Ja/me%  Emott  for  the  appellants.  Any  construction  of 
doubtful  or  apparently  inconsistent  clauses  which  will  be  in 
harmony  with  the  general  scheme  of  a  will  is  resorted  to,  and 
availed  of,  to  preserve  its  dispositions.  (Roper  on  Legacies, 
1460,  1461 ;  Sherratt  v.  BmUey,  2  M.  &  R.,  149 ;  Smith  v. 
PybuB^  9  Ves.,  567 ;  Collet  v.  Lamrence^  1  Ves.  Jr.,  268 ;  4 
Kent's  Com.,  534 ;  Eoeritt  v.  EoefriU,  29  N.  T.,  96.)  The 
word  "  several "  in  the  residuary  clause  of  the  will  should  be 
construed  "  respective."  ( Woodcock  v.  SpiMett,  6  Sims.,  416.) 
The  children  of  each  of  the  four  brothers  and  sisters  named 
in  the  will  living  when  the  testator  died,  each  took  a  vested 
interest  in  the  share  of  their  parent  for  life,  subject  to  be 
divested,  j?re?  tcmto^  to  let  in  after-bom  issue,  if  any.  (2  Jar. 
on  Wills,  74,  76 ;  Titus  v.  Weeks,  37  Barb.,  136 ;  Everitt  v. 
Eoeritty  29  N.  Y.,  39 ;  JenJcms  v.  FreyeSj  4  Paige,  47 ;  Dvng- 
ley  V.  Dingleyy  5  Mass.,  535 ;  Atty.-Qenl.  v.  Crispin^  1  Br. 
C.  C,  386 ;  Devisme  v.  WeUer,  id.,  537 ;  Middleton  v.  Mea- 
sengery  5  Ves.,  136 ;  Fox  v.  Fox,  19  E.  R.  [Eq.  Cas.],  285.) 

JiTathamd  C,  Moak  for  the  respondents.  The  devise 
in  question  was  in  controvention  of  the  statute  against  per- 
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petnity  and  so  void.  {Jennmg%  v.  JenniTtgSy  7  N.  T.,  548 ; 
Ha/wley  v.  Ja/meSj  16  Wend.,  61 ;  Kcme  v.  OoU^  7  Paige,  521 ; 
24  Wend.,  564;  Boyntan  v.  Hoyt^  1  Den.,  53 ;  Chittenden  v. 
FmrchUd,  41  K  Y.,  292 ;  Con/oerse  v.  Kellogg,  7  Barb.,  596, 
597 ;  1  R.  S.,  723,  §  15 ;  id.,  718,  §  1 ;  3  Kent's  Com.,  378 ; 
4  id.,  873 ;  Costet*  v.  LoriUardj  14  Wend.,  334 ;  Amory  v. 
Lard,  9  K.  T.,  410 ;  Phdpa  v.  Phdps,  28  Barb.,  121 ;  2 
Wms.  on  ExTS.,  1057-1059,  1067,  1068;  Feame  on  Con. 
Remainders,  554,  note ;  CoUm  v.  CoUm,  1  Barb.  Ch.,  630 ; 
Morton  v.  Morton,  8  Barb.,  18 ;  Doubleday  v.  Newton,  27 
id.,  431 ;  Smelt  v.  Chase,  2  N.  Y.,  80 ;  4  Kent's  Com.,  534 
[rep.] ;  lyynes  v.  Toumsend,  33  N.  Y.,  562,  563 ;  Zeonard  v. 
JBtm,  18  id.,  106 ;  Phelps  v.  PAeip^,  28  Barb.,  121 ;  Dodge 
V.  Pond,  23  N.  Y.,  69.)  A  possibility  at  the  creation  of  a 
limitation  that  the  event  npon  which  it  depends  may  exceed 
in  point  of  time  the  authorized  period  is  fatal  to  it.  (16 
Wend.,  61 ;  7  N.  Y.,  547 ;  9  id.,  403, 415 ;  23  id.,  69  ;  1  Den., 
63 ;  £e€m  v.  Bochmcm,  31  Barb.,  78 ;  Brown  v.  Brown,  34 
id.,  594 ;  Savage  v.  Bumham,  17  N.  Y.,  561 ;  29  id.,  39 ; 
Portage  v.  Bowe,  30  Barb.,  312 ;  Mason  v.  Jones,  2  id.,  242 ; 
Post  V.  Hover,  33  N.  Y.,  593 ;  BanJcs  v.  Phdwn,  4  Barb., 
80 ;  Taylor  v.  Oould,  10  id.,  388 ;  Thompson  v.  Thompson, 
28  id.,  432 ;  Knox  v.  Jones,  47  N.  Y.,  387 ;  Simpson  v.  Eng- 
Us,  4  Sup.  C.  R.,  80 ;  Jones  v.  Vam.  Schaick,  20  Wend.,  564 ; 
Oott  V.  Cook,  7  Paige,  521 ;  Thompson  v.  Carmichaels,  1 
Sand.  Ch.,  387 ;  Schittler  v.  Smith,  41  N.  Y.,  328 ;  Wood  v. 
Wood,  5  Paige,  596 ;  Thorn  v.  Coles,  3  Ed.  Ch.,  330 ;  West- 
erfidd  v.  Westerfidd,  1  Bradf .,  137 ;  Fati  v.  Vail,  7  Barb., 
226 ;  Portage  v.  Howe,  30  id.,  312 ;  Mason  v.  Jones,  2  id., 
342 ;  MeseroU  v.  MeseroU,  3  Sup.  C.  R.,  192 ;  Haarrison  v. 
Harrison,  36  N.  Y.,  543.) 

Chukoh,  Ch.  J.  This  action  is  brought  to  obtain  a  con- 
struction of  the  eighth  clause  of  the  will  of  Reuben  Parsons, 
which  is  as  follows  : 

"Eighth.  I  give,  and  devise,  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  personal. 


' 
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to  my  executors  hereinafter  named,  or  the  survivors  or  sur- 
vivor of  them,  upon  the  following  trusts,  namely :  To  pay 
the  income,  rents,  issues  and  profits  thereof  to  my  brothers 
Roswell  Parsons  and  William  Parsons,  and  to  my  sisters 
Fidelia  Marcy  and  Kancy  Charles,  equally,  share  and  share 
alike  during  the  joint  lives  of  my  said  brothers  and  sisters, 
and  after  the  several  deaths  of  my  said  brothers  and  sisters, 
then  to  divide  the  said  real  and  personal  estate  equally  among 
the  children  of  my  said  brothers  and  sisters,  respectively ;  the 
said  children  to  take  the  parent's  share.  And  I  hereby 
expressly  declare  that  in  case  either  of  my  said  brothers  or 
sisters  shall  die,  leaving  the  others  surviving,  then  the  income 
herein  intended  for  the  one  or  the  other  so  dying,  shall  be 
paid  to  the  issue  or  representative  of  the  one  or  the  other  so 
dying." 

The  validity  of  this  trust  is  challenged  by  two  sisters  of  the 
testator,  of  the  haK  blood,  upon  the  ground  that  it  suspends 
the  power  of  alienation  and  absolute  ownership  beyond  the 
period  of  two  lives. 

The  provision  is  not  drawn  with  legal  accuracy  upon  any 
view  of  it,  but  it  must  be  construed  according  to  the  rules 
established  in  such  cases.  The  intention  of  the  testator  must 
be  ascertained  and  the  will  construed  accordingly,  if  practicar 
ble,  and  when  the  construction  is  determined,  that  is,  when  it 
is  ascertained  what  disposition  the  testator  intended  to  make 
of  his  property,  the  question  then  is,  whether  such  disposition 
is  in  accordance  with  the  law  of  the  State.  It  is  not  disputed 
but  that  the  purposes  of  the  trust  are  lawful.  The  single 
inquiry  is  whether  it  violates  the  statutes  against  perpetuity. 

After  a  careful  examination  we  feel  constrained  to  concur 
with  the  judgment  of  the  General  Term  that  the  trust  is 
invalid. 

By  the  first  paragraph,  standing  alone,  the  trust  would 
cease  upon  the  death  of  either  of  the  beneficiaries,  but  when 
read  in  connection  with  the  two  following  paragraphs,  it  seems 
quite  apparent  that  the  scheme  and  design  of  the  testator  was 
that  the  corpus  of  the  estate  should  remain  undivided  in  the 
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haiKis  . :  :-V  ^ieeutore,  until  the  four  brothers  and  sisters  died, 
azid  **  lii^en  **  to  divide  the  property  between  their  respective 
chilvirviu  and  that  in  the  event  of  the  death  of  one  or  more  of 
the  ltfi>ther8  and  sisters,  the  income  intended  for  the  one  or 
more  so  dying,  should  be  paid  to  his  or  her  or  their  children, 
imtil  the  decease  of  all  the  brothers  and  sisters.  The  second 
paragraph  expressly  declares  that  the  division  shall  take  place 
after  the  "  several "  deaths  of  the  brothers  and  sisters.  The 
claim  that  the  word  "  several "  should  be  construed  "  respective" 
cannot  be  maintained  with  propriety.  Such  a  construction 
would  require  the  division  of  the  whole  property  upon  the 
death  of  one  of  the  cestaia  que  trust,  when  it  is  evident  and 
conceded  that  the  testator  intended  that  aU  of  them  should 
enjoy  the  income,  etc.,  during  their  respective  lives,  and, 
besides,  the  plain  meaning  of  the  provision  is  that  whenever 
the  division  is  made  it  must  be  made  between  all  the  children 
of  the  four,  and  not  between  the  children  of  the  one  or  more 
who  may  die  leaving  survivors.  The  last  paragraph  makes 
the  whole  design  still  more  apparent.  It  provides  that  upon 
the  death  of  each  of  the  brothers  and  sisters  the  income 
intended  for  the  one  so  dying  shall  be  paid  to  his  or  her 
children,  thus  repelling  the  idea  that  the  principal  or  corpus  is 
then  to  be  paid. 

I  do  not  think  that  these  paragraphs  can  be  regarded  as 
repugnant  to  each  other  in  such  a  sense  as  to  require  or  justify 
the  striking  out  of  either.  They  must  be  read  together,  and 
words  and  sentences  apparently  inconsistent  must  be  construed 
as  qualifying  or  modifying  each  other.  There  was  not  a  per- 
fectly accurate  use  of  words,  but  taken  together,  the  intention 
of  the  testator  is  very  manifest. 

The  position  of  the  learned  counsel  for  the  plaintiffs  that 
the  interests  of  the  children  of  the  respective  brothers  and 
sisters  vested  in  them  at  the  death  of  the  testator,  is  not,  I 
think,  tenable.  The  case  of  Fveritt  v.  FveriU  (29  N.  Y.,  40) 
is  relied  upon  to  establish  that  position.  The  interests  of  the 
children  were  held  to  be  vested  in  that  case  from  the  force  of 
provisions  not  found  in  this  will.     These  provisions  required 
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the  payment  to  the  children  of  portions  of  the  principal  upon 
certain  contingencies,  prior  to  the  youngest  becoming  of  age, 
when  they  were  to  receive  the  whole  estate.  From  this,  it 
was  argued  and  decided  that  their  interests  must  have  been 
intended  to  be  vested. 

Here,  in  the  first  place,  the  title  is  in  express  terms  vested 
in  the  executors,  and  there  is  no  provision  for  paying  any 
part  of  the  corpus  until  the  death  of  the  four  beneficiaries ;  in 
fact,  as  we  have  seen,  the  provisions  of  the  will  repel  any  such 
idea.  The  testator  placed  the  title  of  this  portion  of  his 
property  in  his  executors,  and  directed  that  it  should  remain 
there  until  the  death  of  four  persons,  with  a  limitation  Qver 
to  such  of  their  children  as  should  be  living.  It  is  a  future 
interest  or  estate  contingent  upon  surviving  the  four  persons 
named. 

Denio,  J.,  in  Everitt  v.  JEveritt  {supra),  says ;  "  The  leading 
inquiry  upon  which  the  question  of  vesting  turns,  is  whether 
the  gift  is  immediate,  and  the  time  of  payment  or  enjoyment 
only  postponed,  or  is  future  and  contingent,  depending  upon 
the  benefidaiy  arriving  of  age,  or  surviving  some  other  per- 
son, or  the  like." 

Determined  by  this  role,  the  interests  of  the  children  in 
this  case  did  not  vest,  but  they  were  future  and  contingent, 
depending  upon  surviving  all  the  specified  brothers  and  sisters. 
It  IS  unnecessary  to  consider  whether,  if  the  interests  of  the 
children  were  vested  as  claimed,  the  suspension  by  reason  of 
the  trust  would  not  be  unlawful. 

The  judgment  must  be  a£Srmed. 

All  concur ;  Mnj^icB,  J.,  absent. 

Judgment  affirmed. 
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Charles  H.  Kalbfleisch  et  al.,  Executors,  etc.,  Respondents, 
V.  Frederick  W.  EIalbfleisoh,  et  al.,  Respondents,  Jose- 
phine M.  L.  Fleet,  Appellant. 

Where  a  testator,  immediately  after  and  in  connection  with,  a  provision 
in  his  will  for  certain  of  his  children,  makes  a  gift  to  his  other  children, 
speaking  of  them  as  a  specified  number,  which  is  less  or  greater  than 
the  number  in  existence  at  the  date  of  his  will,  the  number  will  be 
rejected  on  presumption  of  a  mistake,  and  all  the  other  children  will 
be  entitled  to  share  in  the  gift,  unless  from  other  portions  of  the  will  it 
can  be  inferred  that  till  were  not,  and  who  were  the  particular  children 
intended. 

K,  at  the  time  of  making  his  will,  had  nine  children,  all  of  whom  sor- 
vived  him.  By  his  will  he  gave  to  five  of  his  children  pecuniary 
legacies  for  life,  with  remainder  to  their  issue,  to  his  daughter  J. 
he  gave  certain  specified  real  and  personal  property.  He  then,  by  the 
fifth  clause  of  his  will,  gave  to  the  remaining  three  children  certain  real 
estate,  "  subject,  however,  to  the  payment  of  $118,000  to  the  other  eight 
of  my  children,"  to  be  secured  by  bond,  and  by  mortgage  on  the  real 
estate  devised.  He  devised  to  his  son  F.  certain  real  estate,  subject  to 
the  payment  of  $15,000  to  his  executors.  By  the  ninth  clause  of  his 
will  he  declared  it  to  be  his  intention  that  the  said  $113,000  and  $15,000 
"shall  make  part  of  the  amount  specifically  devised  to  my  children, 
and  shall  not  be  considered  as  additional  or  in  excess  thereof."  In 
an  action  for  a  construction  of  the  wilh,  hM  (Earl,  J.,  dissenting), 
that  the  word  "eight,"  in  the  fifth  clause,  should  be  disregarded;  and 
that,  had  there  been  no  further  expression  of  intent,  the  six  "other 
children  "  would  each  take  an  equal  share  in  the  $118,000  bond  and  mort- 
gage; but  that  the  express  declaration  of  the  testator's  intent  in  the 
ninth  clause,  must  govern,  and  this  excluded  his  daughter  J.  from  any 
share  therein:  First.  Because  the  $113,000  and  the  $15,000  were  alike 
affected,  and  were  both  to  be  a  part  of  the  "amount  specifically 
devised,"  and  J.  confessedly  had  no  claim  to  any  part  of  the  $15,000. 
Second,  Because  a  share  in  neither  could  be  made  part  of  an  "  amount 
specifically  devised,"  where  no  money  or  security  was  given,  but  simply 
specific  real  and  personal  property;  as  moneys  or  securities  could  not 
become  part  of  a  piece  of  real  estate,  or  of  a  certain  chattel,  and  if 
received  by  the  donee  must  be  in  addition  thereto. 

The  testator  devised  and  bequeathed  his  residuary  estate  to  his  nine 
children  equally.  By  a  codicil  he  authorized  his  executors  to  sell  his 
real  estate  not  specifically  devised,  and  directed  that  the  pecuniary 
legacies  should  not  be  paid  over  to  the  life  tenants,  but  upon  their 
decease,  respectively,  to  their  issue,  they  receiving  only  the  income;  no 
provision  was  made  in  the  will  for  the  payment  of  the  testator's  debts 
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his  personal  property  was  much  more  than  sufficient  to  pay  them,  but 
the  residue,  with  the  |113,000  and  the  $15,000  added,  was  insufficient 
to  pay  the  pecuniary  legacies.  Held,  that  the  intent  of  the  testator  was 
to  charge  the  pecuniary  legacies  upon  the  residuary  real  estate,  and  to 
authorize  the  sale  thereof,  if  necessary  to  make  up  the  sum  required  for 
their  payment. 

(Argued  November  10,  1876;  decided  November  21, 1876.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tl^e  second  judicial  department,  reversing,  in  part,  a 
judgment  entered  upon  a  decision  of  the  court  at  Special 
Term. 

This  action  was  brought  to  obtain  a  construction  <?f  the 
last  will  and  testament  of  Martin  Kalbfleisch,  late  of  the  city 
of  Brooklyn,  deceased. 

Said  testator  died  in  February,  1873,  leaving  a  will  dated 
January  18,  1873,  and  a  codicil  thereto  dated  February  4, 
1873,  both  of  which  were  duly  admitted  to  probate. 

The  following  is  a  copy  of  the  material  portions  of  the  will : 

"  First.  I  devise  to  my  daughter,  Elizabeth  W.  Kobinson,  the 
house  and  lot  on  Pacific  street,  in  the  city  of  Brooklyn,  where 
she  now  resides ;  and  I  also  devise  and  bequeath  to  the  said 
Elizabeth,  the  sum  of  $74,000,  being  the  sum  of  $100,000, 
after  deducting  the  sum  of  $12,000  for  the  house  hereby 
devised  to  her,  and  the  further  sum  of  $14,000,  for  a  note  now 
held  by  me  against  the  husband  of  the  said  Elizabeth.  The 
said  house  and  lot,  and  the  said  sum  of  $74,000  is  hereby 
devised  and  bequeathed  to  the  said  Elizabeth,  for  life  only, 
and  upon  her  decease,  to  her  issue,  in  the  same  manner  as 
they  would  inherit  the  same  if  she  died  intestate. 

"  Second.  I  devise  and  bequeath  to  my  son,  Frederick  "W. 
Kalbfleisch,  the  bonds  of  the  sewing  machine  company  with 
which  he  is  connected,  now  held  by  me,  amounting  to  about 
the  sum  of  $23,000.  I  further  order  and  direct  that  my  exe- 
cutors, hereinafter  named,  shall  deduct  the  amount  of  my 
endorsements  and  liabilities  for  my  said  son  Frederick,  amount- 
ing, as  I  believe,  to  between  $30,000  and  $40,000,  from  the 
sum  of  $100,000,  and  also  the  amount  of  said  sewing  machine 
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bonds ;  and  I  devise  and  bequeath  to  the  said  Frederick,  the 
balance  of  the  said  sum  of  $100,000,  after  such  deduction,  to 
be  held  and  enjoyed  by  him  during  his  natural  life,  and  upon 
his  decease,  the  said  balance  so  bequeathed  to  him  for  life, 
shall  descend  to  and  be  distributed  to  his  issue,  in  the  same 
manner  as  if  the  same  had  belonged  to  hinn  absolutely,  and  he 
had  died  intestate. 

"  Third.  I  devise  and  bequeath  to  my  daughter,  Helen  M. 
Thursby,  the  house  and  lot  where  she  now  resides,  situate  on 
South  Fourth  street,  in  the  city  of  Brooklyn.  I  also  devise 
and  bequeath  to  the  said  Helen,  the  sum  of  $92,000,  being  the 
sum  of  $100,000,  less  the  sum  of  $8,000  for  the  said  house 
and  lot,  the  devise  and  bequest  being  for  life  only ;  and  the 
said  house  and  lot  and  the  said  balance  of  $92,000  is  to  descend 
to  and  belong  to  her  issue,  at  her  decease,  in  the  same  manner 
and  portions  as  if  the  same  belonged  to  her  absolutely,  and 
she  had  died  intestate. 

"  Fourth.  I  devise  and  bequeath  to  my  son,  Edward  L.  G. 
Kalbfleisch,  the  sum  of  $75,000  for  life,  to  have  tl\p  use  and 
benefit  thereof;  and  at  his  decease,  the  said  $T5,000  is  to 
descend  to  his  issue  in  the  same  manner  as  if  the  same  had 
belonged  to  him  absolutely,  and  he  had  died  intestate. 

"  Fifth.  I  devise  and  bequeath  to  my  three  sons,  Charles  H., 
Albert  M.  and  Franklin  H.  K.,  the  sum  of  $283,000,  or  there- 
abouts, being  the  amount  now  owing,  or  to  become  due  on  a 
contract  for  the  purchase  of  real  estate  and  business  from  me, 
and  the  same  to  be  paid  by  a  surrender  or  release  of  any  secu- 
rities  or  obligations  now  held  by  me  for  the  payment  of  such 
sum,  and  a  full  release  thereof.  I  further  devise  and  bequeath 
to  my  said  three  last  sons,  Charles  H.,  Albert  M.  and  Franklin 
H.  £.  Kalbfieisch,  the  store  and  premises  now  occupied  in 
part  by  them,  situate  on  Fulton  street,  in  the  city  of  New 
York,  at  the  comer  of  Cliff  street,  and  the  store  and  premises 
on  Cliff  street,  subject,  however,  to  the  payment  of  $113,000 
to  the  other  eight  of  my  children,  which  last  named  sum  is 
made  a  lien  thereon,  and  is  to  be  secured  by  a  bond  and  mort- 
gage executed  by  the  said  three  sons,  Charles  H.,  Albert  M. 
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and  Franklin  H.  K.,  on  said  premises  so  devised,  to  the  other 
eight  children. 

"  Sixth.  I  hereby  devise  and  bequeath  to  my  son,  Franklin 
H.  K.  Kalbfleisch,  the  house  and  lot  where  he  now  resides, 
situate  on  Portland  avenue,  city  of  Brooklyn,  subject,  how- 
ever, to  the  payment  or  security  of  payment  of  the  sum  of 
$15,000  thereof  to  my  said  executors. 

"  Seventh.  I  hereby  devise  and  bequeath  to  my  daughter, 
Josephine  M.  L.  Fleet,  the  house  and  grounds  where  I  now 
reside,  situate  on  Bushwick  boulevard,  near  the  comer  of 
Grand  street  and  said  boulevard.  I  also  devise  and  bequeath 
to  my  said  daughter  Josephine,  the  horses,  carriages,  furni- 
ture, bedding,  and  all  other  personal  property  now  upon  said 
premises,  as  enjoyed  by  me  as  a  residence,  to  the  same  extent 
as  now  used  and  enjoyed  by  me. 

"Eighth.  I  further  devise  and  bequeath  to  my  daughter, 
Isabella  G.  Weaver,  the  sxmi  of  $75,000  for  life,  to  be  used 
and  enjoyed  by  her,  and  said  sum  of  $75,000  is  to  descend  to 
her  issue,  at  the  time  of  her  decease,  in  the  same  manner  and 
portion  as  if  the  same  had  belonged  to  her  absolutely,  and  she 
had  died  intestate;  but  in  the  event  of  her  dying  without 
leaving  any  issue  surviving  her,  then  such  sum  of  $75,000  is 
to  revert  to  and  belong  to  my  estate,  and  to  be  distributed 
among  my  heirs. 

"  Ninth.  It  is  my  intention  that  the  amoimt  of  said  mortgage 
of  $113,000,  and  the  sum  to  be  paid  by  my  son  Franklin  for 
his  house  on  Portland  avenue,  shall  make  a  part  of  the  amount 
specifically  devised  to  my  children,  and  shall  not  be  considered 
as  additional  or  in  excess  thereof. 

"  Tenth.  I  hereby  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  to  my 
nine  children,  Elizabeth,  Frederick,  Helen,  Edward,  Chai*les, 
Isabella,  Albert,  Franklin  and  Josephine,  to  be  divided  equally 
between  them  to  them  and  their  heirs  forever. 

"  Lastly.  I  hereby  nominate  and  appoint  my  sons  Charles 
H.,  Albert  M.  and  Franklin  H.  K.,  the  executors  of  this  my 
last  will  and  testament." 
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The  codicil  contained  this  clause : 

''  First.  I  hereby  authorize  and  empower  my  executors^ 
Charles  H.,  Albert  M.  and  Franklin  H.  K.  Kalbfleisch,  named 
in  my  said  will,  to  sell  and  convey  all  or  any  portion  of  my 
real  estate  not  before  specifically  devised  by  said  will,  and  I 
order  and  direct  that  the  several  sums  bequeathed  by  said  will 
for  life  to  my  several  children,  namely,  $74,000  to  my  daughter 
Elizabeth ;  the  amount  of  the  bequest  to  my  son  Frederick 
W.,  to  be  fixed  by  deducting  the  amount  of  the  bonds  and  my 
own  liabilities  from  the  sum  of  $100,000,  whatever  that  sum 
may  be;  the  sum  of  $92,000  to  my  daughter  Helen  M. 
Thursby ;  the  sum  of  $75,000,  as  devised  by  said  will,  to  my 
son  Edward  L.  G.  Kalbfleisch,  but  which  is  herein  reduced 
to  $50,000;  and  the  sum  of  $75,000,  bequeathed  to  my 
daughter  Isabella  G.  Weaver,  being  the  sums  specifically 
bequeathed  to  my  said  children  by  my  said  will,  shall  not  be 
paid  over  by  my  said  executors  to  the  several  parties  to  whom 
such  bequests  are  made ;  but  it  is  my  desire,  and  I  hereby 
direct  that  my  said  executors  shall  invest  the  same  in  some 
safe  manner,  and  pay  over  to  the  respective  parties  only  the 
interest  thereof  during  their  respective  lifetimes,  and  at  the 
decease  of  each  of  said  parties,  to  pay  over  to  their  respective 
issue  the  remainder  of  such  bequests  in  accordance  with  the 
terms  of  said  will." 

The  testator  left  him  surviving  the  nine  children  named  in 
the  will. 

The  court  found,  in  substance,  that  at  the  time  of  his  death 
the  testator  was  seized  of  the  real  estate  specifically  devised, 
and  also  of  other  real  estate  of  the  value  of  $60,000 ;  that  the 
proceeds  of  his  personal  estate  not  specifically  bequeathed, 
after  the  payment  of  debts  and  expenses,  were  insufficient  to 
satisfy  and  discharge  the  pecuniary  legacies,  the  deficiency 
being  $155,000,  not  taking  into  account  certain  xmcoUected 
claims  belonging  to  the  estate  and  certain  disputed  claims 
against  it,  unless  the  two  charges  of  $113,000  and  $15,000 
were  applied  in  payment  thereof ;  and  if  so  applied  there  was 
a  deficiency  of  $27,000.     The  court  found,  as  conclusions  of 
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law,  that  the  legacies  were,  none  of  them,  a  charge  upon  the 
residuary  real  estate ;  that  the  charge  of  $113,000  and  the 
mortgage  therefor  upon  the  real  estate,  devised  by  the  fifth 
clause  of  the  will,  was  intended  to  be  given  to  the  six  children 
of  the  testator  other  than  the  beneficiaries  named  in  said 
clause,  and  that  the  same  was  a  specific  legacy  to  them  abso- 
lutely  and  jointly  without  abatement  and  could  not  be  applied 
to  the  payment  of  the  pecuniaiy  legacies,  and  that  Josephine 
M.  L.  Fleet  was  entitled  to  one-sixth  thereof ;  that  the  $15,000 
was  intended  to  go  to  the  executors  to  be  applied  in  paynient 
of  the  pecuniary  legacies,  and  that  in  case  of  a  deficiency  of 
personalty  applicable  to  the  payment  of  said  legacies,  they 
should  abate  pro  rata.  Judgment  was  entered  accordingly. 
The  executors,  plaintiff,  and  the  defendants  other  than  Mrs. 
Fleet,  appealed  from  all  of  the  judgment  save  that  portion 
in  reference  to  the  $15,000.  The  GreneraJ  Term  reversed  the 
portions  of  the  judgment  appealed  from  and  adjudged  that 
the  $113,000  was  intended  by  the  testator  to  become  a  portion 
of  his  personalty  to  be  applied  in  satisfaction  of  the  pecuniary 
legacies  given  by  the  first,  second,  third,  fourth  and  eighth 
clauses  of  the  will,  and  that  Josephine  M.  L.  Fleet  had  no 
right  or  interest  therein ;  also  that  the  residuary  real  estate,  in 
case  of  a  deficiency  of  the  personalty,  including  the  $113,000 
and  $16,000,  to  satisfy  the  pecuniary  legacy,  should  be  sold, 
or  so  much  thereof,  as  might  be  necessary  to  make  up,  the 
deficiency. 

Philip  S,  Orooke  for  the  appellant.  The  pecuniary  lega- 
cies were  not  chargeable  upon  the  residuary  real  estate.  (Holt 
V.  Yemon^  Prec.  in  Oh.,  430 ;  id.,  397 ;  3  Ves.,  545 ;  Reynolds 
V.  Reynolds,  16  N.  Y.,  267-259 ;  Tracy  v.  Tracy,  15  Barb., 
Ch.,  503 ;  iMjptm  v.  Zupton,  2  J.  Ch.,  623 ;  3  Atk.,  626, 
note ;  BrudeneU  v.  Boughton^  2  id.,  268 ;  Keeling  v.  Brown, 
5  Yes.,  369 ;  H(Mri8  v.  Fly,  7  Paige  Ch.,  42L;  Tayl(yr  v. 
Dodd,  58  N.  Y.,  335 ;  GrevUle  v.  Brown,  7  H.  of  L.  Gas., 
700,  701 ;  Corwirie  v.  Corwme,  24  N.  J.  Eq.,  580.) 
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EAgwr  M.  CuUen  for  the  refipondents.  The  pecnniarj  lega- 
cieB  are  chargeable  on  the  reeidnarj  realty.  {Taylor  v.  Dodd^ 
68  N.  T.,  343;  R.  a  CL  ^.WacUer,  42  Barb.,  43;  SckuterB 
V.  Johnson,  38  id,  80 ;  Tracy  v.  Tracy,  15  id.,  506 ;  Rey- 
nolds V.  Reynolds,  16  N.  Y.,  261 ;  OreviUe  v.  Brown,  7  H. 
of  L.  Gas.,  700 ;  Hawkins  on  Construction  of  Wills,  294, 295 ; 
Corwme  v.  Cortvme,  24  N.  J.  Eq.,  580 ;  Van  Winkle  v.  Van 
Eoutm,  3  id.,  172.)  The  whole  charge  of  $113,000  should 
go  to  the  satisfaction  of  the  five  pecuniary  legacies  to  be  held 
in  trust  as  provided  by  the  codiciL  (2  Jar.  on  Wills,  626 ; 
1  id.,  404.) 

PoLGEB,  J.  If  the  will,  at  the  end  of  the  fifth  clause  of  it, 
had  ceased  to  speak  of  the  mortgage  of  $113,000,  it  might,  with 
some  reason,  be  urged  that  the  appellant,  Mrs.  Fleet,  took  a  share 
thereof.  It  is  plain  that  the  numeral  ^^  eight,^^  applied  to  the 
other  children  of  the  testator  in  that  clause,  is  used  mistakenly. 
It  has  no  apparent  meaning  applicable  to  the  facts  of  the  case. 
As  it  cannot  be  applied,  it  must  be  entirely  left  out  in  the 
reading.  Then  the  phrase,  ^' other  children,^^  becomes  con- 
trolling, and  indicates  all  of  the  children  of  the  testator,  other 
than  the  three  who  are  distinctly  designated,  as  those  to 
become  the  mortgagors  to  the  others.  For  there  is  nothing  in 
the  fifth  clause,  nor  in  any  preceding  part  of  the  will,  to  indi- 
cate with  sufficient  certainty  what  numeral  ought  to  take  the 
place  of  the  word  "  eight."  It  is  a  rule  in  the  construction  of 
wills,  that  where  a  gift  to  children  speaks  of  them  as  a  speci- 
fied number,  which  is  less  than  the  number  in  existence  at  the 
date  of  the  will,  the  specified  number  wiU  be  rejected,  on  the 
presumption  of  a  mistake ;  and  all  the  children  so  in  existence 
be  held  entitled,  unless  it  can  be  inferred  who  were  the  par- 
ticular children  intended.  {Garvey  v.  Hibbert,  19  Ves,  124; 
Spencer  v.  Ward,  Law  Hep,.  9  Eq.,  507.) 

The  principle  upon  which  the  earlier  cases  went,  was  to 
avoid  intestacy  by  reason  of  uncertainty.  If  there  is  a  gift  to 
a  number  of  children,  when,  in  fact,  there  are  more  than  that 
number,  either  the  general  intent  to  benefit  all  the  class  must 
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be  acted  on,  and  the  statement  of  the  number  be  treated  aa  a 
mistake,  or  the  gift  mnst  be  held  void  for  nncertainty ;  as  it 
is  not  possible  to  say  which  out  of  the  whole  nnmber  are 
meant  (  WrighUon  v.  Caloert,  imfrd) ;  though  sometimes  this 
argument  is  thought  not  to  be  sound,  and  the  authority  of  the 
precedents  is  yielded  to  rather  than  the  strength  of  the  reason- 
ing. (Law  Eep.,  9  Eq.,  509,  mpra;  StelMng  v.  WaUeey^  2 
Bro.  C.  C,  86.)  It  is  otherwise,  if  the  particular  ones  be 
pointed  out  by  some  additional  description  (  Wrightaon  v.  Ooilr 
vert,  1  Johns,  and  Hem.,  250) ;  or  where  some  of  a  class  have 
abeady  been  provided  for,  and  the  specified  number  corres- 
ponds with  the  number  of  those  xmprovided  for,  and  there  is 
a  division  into  the  same  number  of  shares.  {Shepa/rd  v.  Wiffhty 
6  Jones  Eq.  [N.  C],  22.) 

A  like  principle  would  have  to  be  applied  to  this  case,  in 
which  the  nnmber  spoken  of  is  greater  than  all  '^  the  other 
children"  in  existence.  There  is  here  an  intent  to  benefit  a 
class,  which  intent  must  be  respected.  But  the  exact  number 
of  that  class  is  uncertain.  Hence,  there  is  the  same  necessity 
of  a  choice  between  defeating  that  intent,  or  holding  that  the 
use  of  the  inapplicable  number  was  a  mistake.  The  law  takes 
the  latter  horn  of  the  dilemma,  and  gives  the  bequest  to  aU  of 
that  class,  be  it  larger  or  smaller  in  numbers. 

Thns  it  is,  that  if  the  will  stopped  speaking  of  the  mortgage 
at  the  fifth  clause  of  the  testament,  it  would  be  construed  as 
a  gift  of  the  mortgage  to  the  other  children  of  the  testator ; 
that  is,  to  all  of  his  children  other  than  the  three  who  are 
directed  to  make  the  mortgage.  Then  Mrs.  Fleet  would  take 
a  share. 

But  we  are  not  confined  to  the  fifth  clause,  nor  permitted  to 
stop  there.  In  the  ninth  clause  the  testator  has  made  an 
emphatic  utterance  of  his  will  as  to  the  way  in  which  the 
mortgage  should  go.  The  declaration  in  that  clause  must 
govern,  because  it  is  the  later  expression  of  his  will,  and 
because  it  is  expressly  stated  as  embodying  his  intention  as 
to  the  mortgage.  When  we  reach  the  meaning  of  that  clause, 
it  becomes  apparent  that  Mrs.  Fleet  takes  no  share  of  the 
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mortgage.  In  the  first  place,  both  the  mortgage  and  the 
$15,000  to  be  paid  by  the  son  Frederick  are  alike  affected, 
and  both  are  to  be  ^'  a  part  of  the  amonnt  specificallj  devised 
to  his  children."  But  Mrs.  Fleet  confessedly  has  no  claim  to 
any  part  of  the  $15,000.  And  to  hold  that  she  has  to  the 
mortgage,  we  must  interpolate  words,  so  as  to  make  the  danse 
say,  that  the  mortgage  is  to  apply  on  the  amonnt  given  to  some 
of  the  six  children,  and  the  $15,000  on  that  given  to  fewer  of 
those  children.  This  would  be  unwarrantably  to  split  up, 
and  add  words  to,  a  general  restrictive  clause  which,  taken  as 
it  reads,  is  intelligible  and  distinctly  expresses  the  intention, 
that  the  mortgage  and  the  sum  of  money  shall  be  a  part  of 
gifts  to  the  same  beneficiaries.  Again,  the  testator  directs 
that  the  mortgage  and  sum  shall  be  a  part  of  the  ^'  amourU 
specifically  devised."  Now  no  amount,  in  an  ordinary  use  of 
the  word,  that  is,  no  sum  of  money,  no  security  for  a  sum,  no 
evidence  of  debt  for  a  sum,  is  specifically  given  to  Mrs.  Fleet. 
She  has  a  devise  of  specific  real  estate  and  a  bequest  of  specific 
chattels.  A  share  in  a  mortgage  or  a  sum  of  money  cannot 
become  a  part  of  a  piece  of  real  estate  or  of  certain  chattels. 
These  are  what  are  given  to  Mrs.  Fleet,  and,  from  their  nature, 
she  must  and  will  take  them  as  a  whole  or  not  at  all.  They 
are  incapable  of  increase  or  excess,  in  kind,  by  adding  to  them  a 
pecuniary  legacy  or  a  gift  of  a  security.  Whatever  else  the  donee 
of  them  receives  from  the  donor,  must  be  something  besides, 
and  in  addition  to,  them,  leaving  them  the  same  in  bulk  and 
value.  How,  then,  can  she  receive  a  part  of  the  mortgage  with- 
out taking  in  addition  to,  or  in  excess  of,  the  specific  devise 
and  bequest  to  her,  and  in  plain  breach  of  the  direction  of  the 
testator,  that  the  gift  of  the  mortgage  shall  not  be  considered 
a  gift  in  addition  to,  or  in  excess  of,  the  amount  particularly 
given.  To  observe  this  direction  of  the  will,  if  Mrs.  Fleet 
receives  a  part  of  the  mortgage,  the  executors  must,  in  some 
way,  diminish  her  interest  in  the  real  estate  or  the  chattels 
specifically  given  to  her.  But  that  is  impracticable,  and 
obviously  not  within  the  intention  of  the  testator.  That  the 
word  "  devisecT^  is  used,  in  speaking  of  the  gift  to  his  children, 
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does  not  point  to  Mrs.  Fleet,  though  she  is  technically  a  devi- 
see. That  word  is  used  indiscriminately  throughout  the  will 
with  the  word  "  hegueath^^^  and  is  of  no  technical  significance 
in  this  clause.  A  suggestion  was  made  that  the  meaning  of 
the  ninth  clause  is :  that  so  much  of  the  mortgage  as  would 
belong  to  those  of  the  six  children  who  are  the  donees  of 
pecuniary  legacies,  being  five  of  them,  and  the  whole  of  the 
$15,000  from  Franklin,  are  to  be  a  part  of  those  legacies,  and 
that  the  other  sixth  of  the  mortgage  is  to  go  to  Mrs.  Fleet, 
without  becoming  a  part  of  any  prior  devise  or  bequest. 
There  is  no  such  division  of  the  amount  of  the  mortgage  made 
by  the  language  of  the  clause.  It  is  the  amount  of  the  mort- 
gage, that  is,  the  whole  amount  of  it,  which  is  to  be  a  part  of 
the  amount  of  the  bequests,  that  is,  the  whole  amount  of  them. 

We,  therefore,  conclude  that  Mrs.  Fleet  does  not  take,  under 
the  will,  any  immediate  interest  in  the  mortgage. 

We  are  further  of  the  opinion,  that  the  testator  meant  to 
charge  the  payment  of  the  pecuniary  legacies  given  by  his 
will  upon  hifi  real  estate  not  therein  specifically  devised. 

In  Taylor  v.  Dodd  (58  N.  Y.,  336),  we  said,  that  though, 
as  a  general  rule,  the  personal  estate  is  to  furnish  the  fund  for 
the  payment  of  legacies,  yet  it  may  be  entirely  exonerated,  or 
the  real  estate  may  be  made  to  aid  th'e  personal,  if  there  be 
express  direction  to  that  effect  in  the  will,  or  if  such  be  the 
intent  of  the  testator  to  be  gathered  from  its  provisions.  It 
is  not  necessary  to  state  any  different  or  further  general  rule 
in  this  cafle.  Kor  is  it  necessary  that  we  go  into  a  considera- 
tion of  the  effect  upon  this  question  of  the  residuary  clause  in 
this  will. 

Here,  as  in  Taylor  v.  Dodd^  there  is  no  express  direction 
to  charge  the  legacies.  Our  conclusion  is  put  upon  the  inten- 
tion of  the  testator  as  manifested  in  the  will,  considered  in 
view  of  the  circumstances  in  which  it  was  made.  The  testa- 
tor has  given  to  his  executors  a  power  of  sale  of  those  parts 
of  his  real  estate  not  specifically  devised.  Now,  there  was  no 
real  estate  for  this  power  to  operate  upon  save  the  residuary. 
That,  by  the  will,  was  given  to  all  his  children.     So  that  a 
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necessary  effect  of  giving  a  power  of  sale  by  the  codicil,  is 
more  or  less  to  disturb  that  gift  of  the  wilL  It  must  have 
been  in  the  mind  of  the  testator  then,  when  he  made  the 
codicil,  that  such  would  be  a  necessary  effect.  Such  must 
have  been  his  purpose.  To  what  end?  Not  to  the  end  of 
paying  debts,  for  no  mention  of  debts  is  made  in  the  will. 
The  personal  estate  was  ample  therefor.  Debts  of  themselves, 
by  the  rights  of  creditors,  will  seek  the  real  estate  when  the 
personal  is  exhausted.  Not  for  the  convenience  of  the  devisees 
of  the  residuum,  as  such  devisees,  to  convert  it  into  personalty 
for  their  safety,  ease  or  benefit.  They  were  all  adults,  all 
capable  of  conveying.  They  took  by  equal  shares.  Either  of 
them  could,  at  any  time,  enforce  a  partition  and  sell  or  hold 
his  share,  as  seemed  best.  And  this  meets  and  answers  the 
plausible  suggestion  of  the  learned  counsel  for  the  appellant, 
that  the  testator  foresaw  the  ruinous  effects  upon  his  unoccu- 
pied real  estate  of  municipal  taxes  and  assessments,  and  framed 
adoorof  escape  that  his  execute™  might,  at  anj  time,  throw 
open.  The  devisees,  as  the  will  stood,  needed  not  this  outlet 
nor  the  aid  of  the  executors. 

The  power  to  sell  is  found  in  the  codicil,  and  in  the  same 
clause  of  it  with  a  testamentary  provision,  alfio  first  found  in 
the  codicil,  for  an  investment  of  the  principal  sums  of  all  the 
pecuniary  legacies  given  by  the  will,  for  a  payment  of  the 
income  to  the  life-tenants  of  the  legacies,  and  on  their  decease, 
respectively,  of  the  remainder  to  their  respective  issue.  By 
the  will,  the  executors  would  have  paid  the  legacies  into  the 
hands  of  the  legatees  for  life.  The  codicil  indicates  an  after- 
thought in  the  testator  to  secure  the  principal  sum  for  the 
remaindermen,  and,  as  cognate  with  that  after-thought,  a 
purpose  to  make  sure  the  means  of  obtaining  the  whole  of  the 
principal  sum  by  a  sale  of  the  residuary  estate  if  there  should 
be  a  deficiency.  For  there  is  no  other  object  for  which 
there  was  likely  to  be  a  need  of  a  sale.  And  it  is  a  familiar 
principle  that  real  estate,  sold  in  pursuance  of  a  power  of  sale 
in  a  will,  is  deemed  to  be  converted  into  personal  property  by 
the  direction  of  the  testator.   {Horton  v.  McCoy ^  47  N.  Y.,  21.) 
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If  this  confiideration  be  weak  or  be  strong,  it  is  aided  by 
another.  It  is  plain  that  the  testator  meant  to  dispose  of  his 
whole  estate,  and  so  that  each  of  his  children  should  share  in 
ity  and  with  an  approximation  to  equality,  all  things  considered. 
He  looked  upon  them  all  as  having  claims  upon  his  testament- 
ary consideration,  ffis  gifts  to  them  were  from  a  sense  of 
paternal  duty  and  obligation.  They  were  not  gratuities  flow- 
ing entirely  from  good-will.  It  is  to  be  deemed  of  them,  then, 
that  he  was  solicitous  that  each  one  of  his  donees  should  be  as 
reasonably  sure  of  getting  his  or  her  share  of  the  estate  as  any 
other.  In  such  case,  an  intent  to  charge  legacies  upon  land  is 
more  readily  attributed  to  a  testator.  The  intent  is  plain  to 
provide  for  each  member  of  the  family,  and  to  an  extent  for 
each  approaching  equality  with  the  rest.  This  intent  would 
fan,  in  this  case,  if  the  legacies  were  not  charged  upon  the 
real  estate.  The  law,  then,  infers,  from  provisions  in  the  will 
well  fitted  to  avoid  such  a  result,  an  intent  so  to  do.  (  Van 
WinMe  V.  Van  Souten,  2  Green.  [N.  J.],  172,  and  cases  there 
cited.)  When,  then,  we  find  in  this  codicil  this  power  of  sale, 
with  no  other  purpose  hinted  at,  and  with  no  other  object 
appearing  for  the  exercise  of  it,  than  to  make  sure  of  a  fund 
for  these  pecuniary  legacies,  we  are  led,  as  we  were  by  like 
considerations  in  Taylor  v.  Doddy  to  conclude  that  the  testa- 
tor meant  that  the  residuary  real  estate  should,  or  might  be, 
converted  in  aid  of  the  personalty.  We  said  in  that  case, 
which  is  applicable  here :  As,  in  the  contemplation  of  the  will 
and  codicil,  there  was  substantially  no  need  of  money,  save 
for  the  payment  of  the  legacies,  so  the  power  to  sell  to  meet 
that  need,  must  be  to  get  money  for  that  paym^nt. 

The  judgment  of  the  Gleneral  Term  should  be  affirmed. 

All  concur,  except  Eabl,  J.,  who  was  for  reversal  on  first 
ground,  and  Andbbws,  J.,  who  did  not  vote. 

Judgment  affirmed. 
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John  Viotoey,  AdmiiiiBtrator,  etc.,  Respondent,  v.  Hbney  J. 

Bakes  et  al.,  Appellants. 

So  long  as  the  owner  of  property  violates  no  duty  which  he  owes  to  others 
or  to  the  State,  he  cannot  be  called  in  question  for  the  manner  in  which 
he  uses  or  manages  it;  and  if,  in  the  lawful  exercise  of  his  right  to  so 
use  it,  another  is  injured,  he  is  not  liable. 

FlaintifC's  intestate.  P.,  a  lad  eighteen  years  old,  lost  his  life  byfaUing 
into  a  vat  of  boiling  liquid  in  defendants'  saltpeter  factory  where  he 
had  gone  by  direction  of  his  employer  to  pay  a  bill  due  one  of  the 
defendants.  In  the  factory  were  a  large  number  of  vats  and  tanks. 
The  vat  into  which  the  deceased  fell  was  at  one  side  and  under  a 
passageway  nine  feet  wide  at  the  angle  of  its  intersection  with 
another  leading  to  defendants'  office.  There  was  an  opening  to  the 
vat,  in  the  floor,  closed  by  a  cover,  which  was  removed  at  the  time 
of  the  accident.  A  sky-light  was  directly  over  the  passageway  at  this 
point,  making  it  very  light  in  the  daytime.  The  deceased  did  not 
enter  the  factory  at  the  usual  entrance,  but  crossed  an  adjoining  lot 
and  canal,  climbed  a  fence  and  entered  by  a  back  door,  and,  in  passing 
along  the  passage  to  the  office,  fell  into  the  vat  Defendants'  workmen 
were  in  the  habit  of  entering  the  factory  in  the  same  way  P.  did,  and 
occasionally  others  did  so  also.  On  each  of  the  doors  in  f rontVas  a  sign 
" no  admittance"  save  one  where  the  sign  was  '*  no  admittance  except 
on  business,"  at  which  a  person  was  usually  in  attendance  to  admit  per- 
sons to  the  factory.  In  an  action  to  recover  damages,  hM,  that  defend- 
.ants  were  not  liable;  that  P.,  if  not  a  trespasser,  was,  at  most,  in  the 
factory  by  defendants'  sufferance,  and  took  the  risks  attendant  upon 
being  there  in  the  condition  in  which  the  factory  was;  that  no  duty 
rested  upon  defendants  to  guard  the  vat  for  the  protection  of  the 
deceased. 

(Argued  November  17,  1876;  decided  November  28,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  Peter  Victory,  plaintiff's 
intestate.     The  facts  appear  sufficiently  in  the  opinion. 
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Jno.  E.  Pa/raons  and  Sidney  V,  Lowell  for  the  appellants. 
Whatever  negligence  or  carelessness  there  was  on  the  part 
of  the  deceased  {Reynolds  v.  If.  Y.  C.  JR.  R.  Co.,  58  N.  Y., 
248;  Nicholson  v.  Erie  R.  Co.,  41  id.,  525;  Dougan  v. 
Champ.  Tr.  Co.,  56  id.  1 ;  Brush  v.  Braina/rd,  1  Cow.,  78 ; 
Rovlston  V.  Clan^k,  3  E.  D.  S.,  366 ;  Murray  v.  McLecm,  57 
IlL,  385 ;  Whart.  on  Neg.,  §  552 ;  Zolhisch  v.  Tarhdl,  10  Al., 
385 ;  WUhmson  v.  Fwirrie,  7  L.  T.  [N.  S.],  599 ;  Grvppm  v 
N.  T.  0.  R.  R.  Co.,  40  N.  T.,  34;  WUds  v.  E.  R.  R.  R. 
Co.,  24  id.,  430;  Johnson  v.  R.  R.  R.  R.  Co.,  20  id.,  65; 
Weber  v.  iT.  T.  G.  <md  H.  R.  R.  R.  Co.,  58  id.,  451 ;  Padr 
dock  V.  N.  E.  R.  Co.,  18  L.  T.  [N.  S.],  60 ;  BoUh  v.  Brmth, 
7  H.  &  N.,  736).  It  was  error  to  submit  the  case  to  the  jury. 
{Bavlec  v.  N.  Y.  and  E.  R.  R.  Co.,  59  N.  T.,  356 ;  Toorney 
V.  R.  Co.,  3  C.  B.  [N.  S.],  148 ;  Colton  v.  Wood,  8  C.  B., 
568 ;  Avery  v.  B(ywdm,  6  E.  &  B.,  973,  974 ;  MoMahon  v. 
Lmna/rd,  6  H.  of  L.  Cas.,  970,  993.) 

S.  D.  Morris  for  the  respondent.  Defendants  were  guilty 
of  negligence.  (S.  &  E.  on  Neg.,  501,  §§  498,  508 ;  Whart. 
on  Neg.,  §  826,  349 ;  Chajprrum  v.  RothweU,  1  E.  B.  &  E., 
168  ;  ShoeWoUom  v.  Egerton,  18  L.  T.,  364,  889 ;  Inderman 
V.  Dofljoes,  L.  E.,  2  C.  &  P.,  311 ;  59  N.  Y.,  32.)  There  was 
no  contributory  negligence  on  the  part  of  the  deceased. 
(Stark,  on  Ev.,  872  [8th  Am.  ed.]  ;  Ingra/m,  v.  WaiTdns,  1  D. 
&  B.  [N.  C],  442 ;  Merc^  v.  Wright,  3  Wise,  645 ;  Roth  v. 
Wells,  29  N.  Y.,  471 ;  State  v.  Jm,  1  Den.  [N".  C],  508 ; 
StaU  V.  Pea/rce,  1  J.  L.  [N.  C],  251 ;  Sta;te  v.  Williams,  2 
id.,  257 ;  WalMns  v.  Ea/rle,  44  N.  Y.,  182 ;  People  v.  Evans, 
40  id.,  5 ;  jff?*^^^  v.  CaUin,  47  Barb.,  404 ;  7%^  Santissima 
Trinidad,  7  Wheat.,  335.)  The  court  properly  refused  to 
direct  a  verdict  for  defendants.  {Thv/rher  v.  E.,  B.,  M.  and 
R.  R.  Co.,  60  N.  Y.,  326 ;  Weber  v.  N.  Y.  C.  R.  R.  Co.,  58 
id.,  455 ;  Sheehy  v.  Burger,  62  id.,  558 ;  Bdton  v.  Baxter, 
58  id.,  411 ;  Sheeham.  v.  Edgar,  id.,  631 ;  Filer  v.  iT.  Z".  a 
R.  R.  Co.,  59  id.,  351 ;  Eackford  v.  i\^.  Y.  C.  R.  R.  Co.,  53 
id.,  654 ;  Spooner  v.  Bkln.  City  R.  R.  Co.,  54  id.,  230;  Gillespie 
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V.  Oitj/  of  Newhwrgh^  id.,  468 ;  Moody  v.  Osgood^  id.,  493 ; 
Colegrcyoe  v.  N.  T.  H.  R.  R.  Co.y  20  id.,  492 ;  Heyoroft  v. 
Z.  ti.  amd  M.  S.  R.  Co.,  2  Hun,  489 ;  N.  Y.  Weekly.  Dig., 
Mch.  2Y,  1876.) 

.  Andrews,  J.  The  ownership  of  real  or  personal  property 
carries  with  it  to  the  owner  the  right  to  enjoy,  use  and  manage 
it  in  any  way  he  pleases,  subject  only  to  restrictions  imposed 
by  law  or  by  the  duty  which  he  owes  to  third  persons.  It 
cannot  be  an  absolute  right  eke  the  right  of  property  would 
be  free  from  all  control  by  the  municipal  law,  and  it  must  be 
exercised  in  view  of  the  legal  rights  of  others  in  order  to  pre- 
serve the  rights  of  all.  But  so  long  as  the  owner  violates  no 
duty  which  he  is  under  to  others  or  to  the  State,  he  cannot  be 
called  in  question  for  the  manner  in  which  he  chooses  to  use 
or  appropriate  his  property;  and  if,  in  the  lawful  exercise  of 
his  right,  and  without  negligence  on  his  part,  a  third  person 
sustains  an  injury  from  its  use  by  the  owner,  the  owner  is  not 
answerable. 

The  plaintifiPs  intestate  lost  his  life  by  falling  into  a  vat  of 
boiling  liquid  in  the  factory  of  the  defendants  where  he  had  gone, 
by  direction  of  his  employer,  to  pay  a  bill  which  the  employer 
owed  one  of  the  defendants.  For  this  casualty  the  defendants 
are  not  liable,  unless  having  this  vat  in  the  condition  and  at  the 
place  where  it  was,  was,  under  the  circumstances  and  as  to  the 
deceased,  a  negligent  act  which  caused  his  death.  We  are  of 
opinion  that  the  action,  in  point  of  the  defendants'  negligence, 
is  not  sustained.  They  had  erected  on  their  own  premises  a  fac- 
tory for  the  manufacture  of  saltpeter  and  other  articles  in  which 
they  had  placed  a  large  nimiber  of  vats  and  tanks  to  be  used  in 
the  business.  The  vat  into  which  the  deceased  fell,  waa  situated 
on  one  side  of  and  under  a  passageway  about  nine  feet  wide 
at  the  angle  formed  by  the  intersection  of  this  passageway 
with  another  at  right  angles  to  it,  leading  to  the  laboratory 
and  office  of  the  defendants.  The  vat  was  about  five  feet  in 
diameter  with  an  opening  over  it  in  the  floor  twenty  inches 
square,  which  was  closed  by  a  cover  fitting  into  the  opening 
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and  resting  on  the  timbers  under  the  floor.  There  was  a 
skylight  directly  over  the  passageway  making  it  very  light, 
and  there  was  nothing  to  prevent  persons  passing  there 
in  the  day  time  seeing  the  vat,  although  at  times  the  vision 
was  somewhat  obscured  by  the  steam  arising  from  the  vats 
and  tanks  in  the  room.  There  was  ample  room  on  one  side 
of  the  opening  for  persons  to  pass,  and  the  passageway  and 
vat  had  been  in  use  for  more  than  eight  years  and  no  accident 
had  happened  before  the  one  in  question.  The  deceased  was 
a  lad  eighteen  years  of  age  and  went  to  the  factory  on  the 
errand  mentioned  about  nine  o'clock  in  the  morning.  He  did 
not  enter  at  the  usual  entrance,  but  crossed  a  lot  adjoining  the 
factory  on  the  south,  to  a  canal  which  bounded  the  defendants* 
premiBes  on  the  oaet/and  he  then  passed  on  the  string-piece 
of  the  canal  around  a  fence  which  extended  to  the  canal  on 
the  south  line  of  the  defendants'  lot  to  the  rear  of  their  pre- 
mises and  entered  the  factory  by  the  back  door,  and  in  going 
along  the  passage  mentioned  on  his  way  to  the  office,  slipped 
or  fell  into  the  vat.  The  day  was  bright.  The  vat  was  at 
the  time  wholly  or  partially  uncovered,  and  the  evidence  i$ 
conflicting  as  to  whether  any  steam  was  issuing  from  it.  The 
workmen  of  the  defendants  were  accustomed  to  go  to  and 
from  the  factory  by  climbing  around  the  end  of  the  fence  on 
the  canal  at  the  point  where  the  deceased  came  upon  the  pre- 
mises, and  occasionally  other  persons  entered  the  same  way, 
but  the  usual  and  proper  entrance  was  at  the  front  of  the 
building,  and  on  all  the  doors  in  front  was  a  sign  "  no  admit- 
tance," except  that  on  one  there  was  a  sign  "  no  admittance 
except  on  business."  A  person  was  usually  in  attendance  at 
this  door  to  admit  persons  coming  to  the  factory. 

Upon  the  facts  proved  we  are  of  opinion  that  no  liability 
was  established  against  the  defendants.  The  defendants  were 
pursuing  a  lawful  business  on  their  own  premises,  and  they 
had  arranged  their  factory,  and  the  vats,  tanks  and  passage- 
ways to  suit  their  own  convenience.  They  had  lighted  the 
passageway  where  the  vat  was,  into  which  the  deceased  fell, 
and  had  guarded  the  usual  entrance  to  the  factory  by  signs 
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and  otherwise,  so  that  they  should  have  notice  when  persons 
entered  the  premises.  The  deceased  was  not  in  the  factory 
by  their  invitation,  express  or  implied.  He  was  not  there 
upon  the  business  of  the  defendants,  but  upon  the  business 
of  his  employer.  He  entered  by  a  way  not  intended  to  be 
used  as  an  entrance  to  the  factory,  and  although  the  workmen 
and  occajsionally  other  persons  used  it,  it  was  in  disregard 
of  the  manifest  intention  of  the  defendants,  as  indicated  by 
the  fences  and  other  arrangements  of  the  property 

It  is  not  necessary  to  say  that  the  deceased  was  a  trespas- 
ser, but  at  most  he  was  there  by  the  sufferance  of  the 
defendants,  and  he  took  the  risks,  attendant  upon  his  being 
in  the  factory  in  the  actual  condition  in  which  it  was. 

A  man  may  make  an  excavation  on  his  own  land,  and  leave 
it  unguarded  without  incurring  any  liability  to  persons  pass- 
ing over  the  land  with  his  license  or  permission,  who  may  be 
injured  by  falling  into  it.  (SotcerseU  v.  Smyth^  7  C.  B.  [N. 
S.],  729 ;  Batch  v.  Smith,  7  H.  &  K,  706.)  If  the  owner 
places  a  spring  gun  on  his  premises,  or  does  other  like  act 
imminently  dangerous  to  human  life,  and  designed  to  endan- 
ger it,  he  may  be  held  responsible  even  to  a  trespasser,  but 
the  facts  in  this  case  do  not  bring  it  within  the  principle 
upon  which  the  liability  in  the  case  supposed  rests.  So  also 
where  one  allows  a  dangerous  place  in  the  nature  of  a  trap,  to 
exist  on  his  premises,  he  will  be  responsible  for  an  injury 
caused  thereby  to  persons  who,  by  his  invitation,  express 
or  implied,  go  thereon.  The  case  of  a  customer  who  goes  to 
trade  at  a  store,  or  of  a  guest  at  an  inn,  are  examples  where 
the  relation  between  the  parties  imposes  a  duty  to  make  his 
premises  reasonably  safe  for  those  who  by  his  invitation 
enter  them.  {CJiapman  v.  Rothwdt,  1  EL,  B.  &  EL,  168 ; 
Indermaur  v.  Demies,  "<  L.  R,  Com.  PL,  274, ;  S.  C,  2  id., 
311.) 

Under  the  circumstances  in  this  case  no  duty  rested  upon 
the  defendants  to  guard  the  vat,  or  do  any  other  act  for  the 
protection  of  the  deceased.  They  were  using  their  premises 
in  the  usual  and  customary  way,  and  we  are  of  opinion  that 


1876.]  Matteb  of  P.  P.  and  C.  I.  R  R.  Co.  871 


Statement  of  case 


there  was  a  failure  to  show  any  duty  violated  by  the  defend- 
ants, or  any  negligence  which  will  sustain  this  action. 

In  this  view  it  is  not  necessary  to  consider  the  question  of 
contributory  negligence. 

The  judgment  should  be  reversed  and  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Ik  the  Matter  of  the  Applioation  of  the  Pbospeot  Pabk 
AND  Const  Island  Bailsoad  Company  to  Aoquibe  TriLB 
to  lands,  in  Kings  Countt,  of  William  Moynahan  and 
othebs 

The  fact  that  a  raikoad  corporation  has  constructed  and  commenced 
operating  its  road  in  reliance  upon  a  title  subsequently  found  to  be 
defective,  is  no  objection  to  proceedings  on  its  part  to  perfect  its  title  to 
lands  so  occupied,  under  the  provision  of  the  general  railroad  act  (§  21, 
chap.  140,  Laws  of  1850)  authorizing  railroad  corporations  to  pertect 
defective  titles. 

Under  the  provision  of  the  act  of  1878  (chap.  531,  Laws  of  1878),  author- 
izing the  G.  and  0. 1.  R  R  Co.  to  construct  its  road  and  lay  its  track 
upon  Gravesend  avenue,  said  company  is  excused  from  complying  with 
the  prerequisites  to  proceedings  to  acquire  title  to  lands  prescribed  by 
the  general  railroad  act ;  i.  e.,  the  making  and  filing  of  a  map  or  profile  of 
its  route;  the  giving  of  notice  of  such  proceedings  to  actual  occupants, 
and  notice  to  the  highway  commissioners;  and  also  from  making  an 
application  to  and  obtaining  an  order  of  the  Supreme  Court  as  required 
by  the  act  of  1854    (Chap.  582,  Laws  of  1854.) 

So  far  as  said  act  is  valid,  and  so  far  as  its  valid  provisions  are  inconsistent 
with  the  general  railroad  acts,  it  is  a  special  charter  for  said  corporation ; 
and  so  far  exempts  the  corporation  from  the  force  of  those  laws.  Where 
it  is  not  in  conflict,  the  corporation  is  bound  by,  and  may  avail  itself 
of  the  privileges  given  by,  said  laws;  among  others,  the  privilege  of 
perfecting  a  defective  title. 

Although  a  highway  is  devoted  to  one  public  use,  the  legislature  may, 
by  special  enactment,  devote  it,  concurrently,  to  another  public  use,  so 
far  as  declaring  a  necessity  for  that  other  use  is  concerned. 

Where  power  is  given  by  statute  to  one  railroad  corporation  to  consolidate 
with  any  other,  whatever  other  corporation  it  selects  for  a  union,  and 
finds  wiQing  to  Join  it,  has  power  to  unite  with  it,  although  such  other 
corporation  is  not  named  in  the  statute. 
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The  provision  of  the  general  railroad  act  (§  13),  maldng  it  a  prerequisite 
to  proceedings  in  invitum  to  acquire  title  to  lands  that  the  company 
shall  be  *'  unable  to  agree  for  the  purchase,"  does  not  mean  an  impos- 
sibility to  purchase  at  any  price,  however  large,  but  that  the  owner 
must  be  either  unwilling  to  sell  at  all,  or  only  willing  to  sell  at  a  price 
which,  in  the  judgment  of  the  agents  of  the  corporation,  is  excessive. 

An  amendment  of  the  petition  of  a  railroad  corporation,  in  proceedings 
to  acquire  title  to  lands,  so  as  to  ask  for  a  less  quantity  of  land,  made 
upon  the  hearing  at  Special  Term,  does  not  make  necessary  a  further 
attempt  at  agreement  on  a  price,  at  least,  where  the  owners  are  repre- 
sented in  court,  and  no  suggestion  is  made  in  their  behalf  of  a  with- 
drawal of  opposition,  or  for  a  suspension  of  proceedings  with  a  view  to 
such  an  attempt. 

The  said  act  of  1878  is  not  amenable  to  the  constitutional  objection  (Ck>nst., 
art.  8,  §  16)  that  it  embrace  more  than  one  subject.  The  title  to  the 
act  is  expressive  of  the  subject,  which  is  to  open  certain  lands  for  pub- 
lic use,  and  the  different  provisions  are  but  the  details  of  that  subject 

So,  also,  the  act  of  1874  (chap.  448,  Laws  of  1874),  entitled  "An  a6t  for 
the  relief  of  Park  Avenue  Railroad  Ck>mpany,  in  the  city  of  Brooklyn, 
and  to  authorize  the  extension  of  its  tracks  through  certain  streets  and 
avenues  in  said  city,"  expresses  the  subject  sufficiently  for  the  purposes 
of  said  constitutional  provision.  The  subject,  ».  e.,  the  relief  of  the 
company,  necessarily  includes  provisions  removing  restrictions  upon  its 
powers,  and  giving  it  greater  powers. 

The  constitutional  provision  (art.  8,  §  1)  in  reference  to  the  formation  of 
corporations  does  not  render  a  special  charter,  or  a  special  addition  to  a 
charter  taken  imder  a  general  law,  unconstitutional. 

Where  proceedings  are  instituted  by  a  railroad  corporation  to  condemn 
various  pieces  of  land  belonging  to  different  owners,  all  being  described 
in  one  petition,  and  the  case  as  to  all  is  heard  together,  although  sepa- 
rate orders  are  entered  as  to  each  owner,  there  is  but  one  proceeding, 
and  all  the  orders  may  be  reviewed  upon  one  appeal;  so,  also,  where  the 
orders  are  affirmed  at  General  Term,  and  separate  orders  of  affirmance 
entered,  costs  for  but  one  case  are  proper. 

(Argued  November  14,  1876;  decided  November  21, 1876.) 

Appeal  from  orders  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department  afSrming  orders  of 
Special  Term,  appointing  commissioners  of  appraisal  in  pro- 
ceedings under  the  general  railroad  act  to  acquire  title  to 
lands.     (Eeported  below,  8  Hun,  30.) 

Application  was  made  against  twenty-two  owners  of  diflEer- 
ent  parcels  of  land.     One  petition  was  presented,  entitled  as 
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above,  and  one  answer  was  put  in  for  all  the  owners  on  trial 
of  the  issues.  It  was  stipulated  that  the  evidence  taken  in 
one  case  should  be  considered  as  taken  in  all.  Separate  orders 
were  entered  in  case  of  each  owner,  and,  upon  a  trial  at 
the  General  Term,  separate  orders  of  affirmance  were  entered, 
but  one  notice  of  appeal  on  behalf  of  all  the  owners  was 
served.  The  respondent  moved  that  the  appeal  be  dismissed 
and  that  appellants  elect  which  order  is  appealed  from. 

In  and  by  the  petition  the  petitioner  described  and  sought 
to  acquire  a  strip  of  land  sixty  feet  wide ;  upon  the  hearing  its 
counsel  asked  permission  to  amend  the  descriptions  of  the 
several  pieces  of  land  described,  so  as  to  make  it  twenty-five 
feet  wide  instead  of  sixty.  This  was  granted,  and  counsel  for 
the  owners  duly  excepted. 

Under  the  provisions  of  the  act  (chapter  448,  Laws  of  1874, 
§  8)  entitled  "  An  act  for  the  relief  of  the  Park  Avenue  Rail- 
road Company,  and  to  authorize  the  extension  of  its  tracks  in 
the  city  of  Brooklyn,"  which  provision  authorized  that  com- 
pany to  consolidate  with  any  other  company  and  form  a  new 
company,  and,  under  the  provision  of  the  railroad  act  of  1869, 
authorizing  consolidations,  said  company  effected  a  consolidation 
with  the  Greenwood  and  Coney  Island  Railroad  Company,  the 
name  of  the  new  company  being  "  The  Prospect  Park  and 
Coney  Island  Railroad  Company,"  the  petitioner  herein.  Both 
of  the  original  corporations  were  organized  under  the  general 
railroad  act.  The  route  of  the  Park  Avenue  Railroad  Com- 
pany, as  described  in  its  articles,  was  upon  certain  streets  in 
the  city  of  Brooklyn.  The  articles  of  the  Greenwood  and 
Coney  Island  Railroad  Company  designate  its  route  as 
along  certain  streets  in  the  city  of  Brooklyn  to  Gravesend 
avenue,  and  then  along  said  avenue,  as  laid  down  on  the 
map  of  the  town  survey  commissioners.  Under  the  provision 
of  the  act  (chapter  531,  Laws  of  1873)  entitled  "An  act  to 
open,  lay  out  and  improve  Gravesend  avenue,  in  the  county 
of  Elings,  and  to  authorize  the  construction  of  a  railroad 
thereon,"  which  provision  (§  13)  authorized  the  said  The 
Greenwood  and  Coney  Island  Railroad  Company  to  construct 
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and  operate  its  road  oa  said  avenue,  said  oompanj  laid  its 
tracks  thereon,  and  the  road  was  operated  by  its  successor, 
the  petitioner  herein.  An  action-  was  brought  by  an  adjoin- 
ing owner  to  restrain  it  from  using  and  operating  its  road, 
wherein  it  was  held  that  the  fee  of  the  land  was  not  taken, 
but  only  an  easement,  for  the  purposes  of  a  highway ;  that 
the  owners  held  the  fee  subject  only  to  such  use ;  and  that 
no  valid  authority  was  given  by  the  statute  of  1873  to  peti- 
tioner to  construct  or  operate  its  road  thereon.  An  injunc- 
tion was  accordingly  granted.* 

This  application  was  therefore  made  to  condemn  the  lands 
in  said  Gravesend  avenue,  so  occupied  by  the  track  of  the 
petitioner. 

The  petition  stated  that  the  petitioner  was  unable  to  acquire 
title  to  the  lands,  for  the  reason  that  it  was  unable  to  agree 
with  the  several  owners.  Its  president  testified  upon  the 
hearing  that  he  called  upon  the  owners  of  each  of  the  piecea 
of  land  described  in  the  petition  and  asked  them  to  give  the 
light  of  way,  or  to  name  a  price  they  would  take ;  that  they 
declined  to  name  a  price,  save  one,  who  wanted  $2,500.  He 
thereupon  offered  each  of  them  five  dollars,  which  they  re- 
fused. 

Further  facts  appear  in  the  opinion. 

BeviQ.  Q.  HUchmga  ior  the  appeUants.  The  petitioner 
having  taken  possession  of  the  land,  canstmcted  and  com- 
pleted its  roadway  and  operated  it  without  right,  and  without 
taking  or  attempting  to  take  any  legal  proceedings  to  ascer* 
tain  and  pay  compensation,  cannot  now  avoid  the  legal  conse- 
quences of  its  own  wrong  by  proceedings  to  take  the  land. 
{Broodgood  v.  Mohawk  R.  B,  Go,^  18  Wend.,  9 ;  Blodget  v. 
?7".,  etc,^  R.  R.  Co,y  64  Barb.,  681 ;  In  re  Tmimsmdy  39  K  T., 
171 ;  2  R  S.  [6th  ed.],  626,  §  20  ;  In  re  B.  cmd  A.  R.  R.  Co,, 
53  N.  T.,  575 ;  Laws  of  1864,  chap.  582,  §  28  ;  Const.,  art.  3, 
§  18.)    The  consoKdation  of  the  two  previous  companies  was 

*  See  WashinffUm  Cemetery  v.  Prospect  Park  and  Ooney  LHa/nd  H  S,  Oa, 
(7  Hun,  655  aflirmed  by  Court  of  Appeals,  March,  1877). 
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not  legal  or  valid.  (Laws  of  1869,  chap.  917,  §§  3,  7 ;  2  R.  S. 
[6th  ed.],  557,  §§  123,  127.)  The  map  and  profile  filed  were 
insnfflcient.  (iT.  Y,  cmd  B.  li.  R,  Co.^  62  Sarb.,  85 ;  Laws  of 
1869,  chap.  237,  §  22.)  There  was  no  notice  to  the  commis- 
sioners of  highways  or  application  te  the  Snpreme  Oonrt,  or 
order  thereof,  as  is  required  when  the  route  of  a  railroad 
crosses  a  highway.  (Laws  of  1864,  chap.  582,  §  28.)  No 
lonafide  attempt  had  been  made  to  acquire  title  by  purchase 
before  the  proceedings  were  instituted.  (2  R.  S.  [6th  ed.], 
523  ;  Dyokmcm  v.  Mayor,  etc,,  5  N.  Y.,  434,  439 ;  5  Wait's 
Pr.,  348.)  The  allowance  of  twenty-two  separate  orders  in 
one  proceeding  was  erroneous.  (71  and  H.  R,R.  Co,  v.  Cleve- 
lamd,  6  How.  Pr.,  238 ;  5  Wait's  Pr.,  353.) 

JoTm  H.  Bergen  for  the  respondent.  The  burden  of  proof 
was  on  the  landowners  to  disprove  the  allegations  of  the 
petition.  (Laws  of  1850,  chap.  140,  §  15 ;  amended  by  Laws 
of  1854,  chap.  282,  §  2.)  The  act  of  1873  (chapter  581)  is 
local,  but  not  private.  {People  ex  rel.  v.  Dudley,  58  N.  Y., 
332,  333 ;  People  v.  Quigg,  59  id.,  88 ;  Harris  v.  People,  id., 
601 ;  People  ex  rd.  v.  Siipervisors  of  Chauta/uqua,  43  id.,  10.) 
If  the  appellant  desires  to  review  each  order,  he  must  take 
separate  appeals.  {In  re  Commdssionere  of  Gerdrdl  Pa/rk,  50 
N.  Y.,  493.) 

FoLOEB,  J.  It  may  be  conceded,  for  the  purposes  of  this 
case,  that  the  corporation  has,  as  yet,  acquired  no  right  in  the 
lands  of  the  appellants.  This  proceeding,  taken  by  it,  prac- 
tically so  concedes,  for  this  occasion.^  The  question  then 
presented  is,  have  the  appellants  shown  such  objections  to  the 
proceeding  as  will  defeat  it  ? 

That  the  petitioner  has  already  constructed  and  is  operating 
its  road,  is  no  legal  reason  why  it  cannot  take  proceedings  to 
acquire  a  right  to  use  the  lands  upon  which  its  track  is  laid. 
It  is  plain  that  it  was  deemed  certain  by  it,  that  by  the  act  of 
1873  (Laws  of  1873,  chap.  531,  p.  832),  it  had  power  to  use 
the  lands  for  its  purposes.     Such  must  have  been  the  legisla- 
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tive  conviction  as  well  as  that  of  the  corporation.  Relying 
upon  the  legislative  anthorization  and  supposing  it  had  good 
title  by  the  empowering  statute,  it  fully  built  its  road  and 
used  it.  So  far  as  this  legislative  act  is  valid,  and  so  far  as 
in  its  valid  provisions  it  is  inconsistent  with  the  general  rail- 
road laws,  it  is  as  a  special  charter  for  this  corporation,  and, 
by  so  much,  exempts  this  corporation  from  the  force  of  those 
laws.  Whereia  this  act  does  not  conflict  with  those  laws 
the  corporation  is  bound  by  them,  and  may  avail  itself  of 
the  privileges  given  by  them.  Hence  it  may  avail  itself  of  the 
right  given  by  them,  to  take  proceedings  to  acquire  title,  where 
what  was  thought  to  be  a  good  title  has  proved  defective. 

It  is  manifest  that  this  permission  of  those  laws  would  be 
of  small  benefit,  if  it  was  confined  only  to  those  companies 
which  had  not  yet  built  their  track  nor  located  their  routa 
Indeed,  it  must  be  principally  beneficial  to  those  which  have, 
in  reliance  upon  a  title,  -  afterwards  seen  to  be  unsound,  gone 
on  to  occupy  and  use  the  lands ;  and  such  must  have  been 
the  chief  purpose  of  this  provision. 

In  most  instances,  doubtless,  such  companies  will,  on  or 
before  the  first  taking  of  lands,  have  complied  with  the  pre- 
requisite of  those  laws,  that  they  shall  make  and  file  before- 
hand a  map  and  profile  of  their  routes,  and  give  notice  thereof 
to  actual  occupants.  But  in  this  case,  by  the  provisions  of  the 
act  of  1873,  inconsistent  with  this  requirement  of  the  general 
railroad  laws,  thiis  company  is  excused  from  showing  that  it 
has  done  this.  The  very  power  given  by  that  act  to  this 
company  to  lay  its  track  upon  Qravesend  avenue,  is  in  place 
of  a  map  and  profile,  and  in  place  of  notice,  inasmuch  as  that 
avenue  is  as  well  defined  a  route  as  any  survey  or  map  can 
present.  By  the  act  itseK  all  the  purposes  are  reached  which 
are  sought  by  the  requirement  of  the  general  laws.  The  ter- 
mini of  the  route,  so  far  as  this  avenue  is  concerned,  are,  by 
the  act,  established ;  the  course  and  distance  of  it,  and  the 
grade  at  which  it  shall  be  built.  The  act  being  thus  special 
as  to  the  route,  saves  the  purpose  and  the  need  of  notice  to 
actual  occupants  ;  even  if  it  be  allowed  that  adjoining  owners 
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upon  the  sides  of  the  ayenne  are  actual  occupantB ;  as  to  which 
no  opinion  is  intimated.  The  act  being  authority  from  the 
people,  through  one  set  of  their  representatives,  saves  the 
need  of  notice  to  the  highway  commissioners,  another  infe- 
rior set  of  their  representatives,  and  the  need  of  application  to 
the  Supreme  Court,  another  representative  (Laws  of  1864, 
chap.  582,  p.  1335,  §  1),  and  meets  the  principle  declared  in 
In  re  Boston  omd  Albany  Railroad  Qompamy  (63  K.  Y., 
574).  Although  the  avenue  was  devoted  to  one  public  use, 
the  sovereign  power  may,  by  special  enactment,  devote  it  con- 
currently to  another,  so  far  as  declaring  a  necessity  for  that 
other  public  use  is  concerned. 

The  act  of  1874  (Laws  of  1874,  chap.  448,  pp.  591,  592, 
§  3)  gave  power  to  one  of  the  corporations,  which  now 
together  form  the  corporation  which  is  the  petitioner  in  this 
case,  to  consolidate  with  any  other  like  corporation.  The 
point  of  the  appellants,  that  no  power  to  consolidate  is  given 
to  the  other  of  those  corporations,  is  without  effect.  Power 
is  given  by  statute  to  one  corporation  to  form  a  consolidation 
with  amf  other.  It  cannot  form  a  consolidation  unless  it  finds 
another  with  which  to  unite  and  which  is  capable  of  union 
with  it ;  hence,  whatever  other  company  it  selects  for  a  union, 
and  fini  wiUi^g  to  join  it,  that  other  company,  though  not 
named  in  the  statute,  gets  power  from  the  statute  to  unite 
with  that  company  which  the  statute  names. 

The  negotiation  which  took  place  between  the  president 
and  engineer  of  the  petitioner  and  the  respective  owners,  was 
enough  to  show  that  it  was  unable  to  acquire  the  title  by 
agreement  with  them.  That  provision  of  the  general  luilroad 
law  does  not  mean  that  it  must  be  impossible  to  buy  the  right 
of  way  at  any  price,  however  large ;  it  means  that  the  owner 
must  be  either  unwilling  to  sell  at  all,  or  willing  to  sell  only 
at  a  price  so  large,  as  in  the  good  judgment  of  the  agents  of 
the  corporation  is  excessive.  That  appears  here.  Though 
the  price  offered  to  the  owners  was  nominal,  they  refused  to 
name  any  price,  or  that  asked  by  them  was  so  much  beyond 
the  view  of  value  held  by  the  president,  that  there  seemed  no 
SicKBLS— Vol.  XXIL        48 
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likelihood  of  a^eemeut,  and  it  waB  fitting  that  commissioners 
should  be  appointed  to  arrive  at  a  sum  to  be  given  in 
each  case. 

The  amendment  of  the  petition  at  the  commencement  of 
the  hearing  at  Special  Term,  so  as  to  ask  for  less  width  of 
land,  did  not  make  necessary  a  further  attempt  at  agreement 
on  a  price.  The  parties  were  all  represented  in  court ;  though 
no  testimony  had  been  taken,  no  suggestion  was  made  by  the 
owners,  of  a  withdrawal  of  opposition,  or  for  a  suspension  of 
proceedings  with  a  view  to  such  an  attempt.  The  appellants 
still  opposed ;  not  alone  on  ^the  ground  of  no  such  attempt, 
but  on  the  radical  grounds  now  urged ;  nor  does  it  appear  that 
the  position  now  taken  was  the  ground  of,  or  entered  into,  the 
objection  to  the  amendment. 

We  do  not  think  that  the  acts  relied  upon  by  the  company 
are  unconstitutional  on  the  grounds  now  urged.  The  title  of 
the  act  of  1874  does  express  the  subject  of  the  act  sufficiently 
for  all  the  purposes  of  the  Constitution.  The  act  does  not 
treat  of  more  than  one  subject ;  all  that  is  in  it  might  have 
weU  been  in  an  act  incorporating  thiBoompany.  It  would  have 
been  the  details  of  the  one  general  subject.  An  act  for  the 
relief  of  a  railroad  company,  must  be  one  to  remove  some 
restriction  upon  its  powers,  or  to  give  it  greater  powers.  An 
act  entitled,  for  the  relief  of  such  a  corporation  expresses  such 
subject.  So,  the  title  to  the  act  of  1873  is  expressive  of  the 
subject  of  the  act.  There  is  one  general  subject — to  open 
certain  lands  for  public  use ;  the  different  sections  are  but  of 
the  details  of  that  general  subject,  and  not  of  more  than  one 
general  subject ;  and  the  thirteenth  section,  referring  to  the 
articles  of  association,  brings  into  the  act  the  particulars  of  the 
route  in  those  articles  contained.  The  general  provision  of 
article  8,  section  1  of  the  Constitution  has  never  been  held  to 
render  unconstitutional  a  special  charter,  or  special  additions 
to  a  charter  taken  under  general  laws ;  and  it  is  not  new  that 
railroad  corporations  have  been  authorized  by  special  statutes 
to  consolidate. 

The  orders  appealed  from  should  be  affirmed ;  but  in  adjust- 
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ing  the  costs  there  must  be  an  allowance  for  one  case  only ; 
for  though  many  orders  hare  been  entered  there  is  but  one 
proceeding. 

For  the  same  reMon,  we  think  that  the  motion  to  dismiss 
the  appeal,  or  to  compel  an  election,  should  be  denied ;  there 
.  is  but  one  proceeding;  the  orders  are  aU  made  in  it;  they  are 
cognate. 

AH  concur. 

Orders  affirmed  and  motion  denied. 


Jakes  Kennedy,  Appellant,  v.  John  Kyall,  Administrator^ 

etc.,  Bespondent. 

The  role  of  mercantUe  law  makiiig  the  master  of  a  vessel  liable  for  the 
negligent  acts  of  those  under  his  authority,  to  the  same  extent  as  if  he 
was  the  owner,  applies  without  regard  to  the  question  whether  the  offi- 
cers or  men  were  employed  by  himself  or  the  owners. 

The  authority  given  to  the  health  officer  of  the  port  of  New  York  by  the 
statute  (chap.  275,  Laws  of  1850)  to  take  charge  of  a  vessel  subject  to 
quarantine,  and  to  control  and  direct,  so  far  as  necessary  for  quaxantine 
purposes,  the  master  and  other  employes  thereon,  is  but  temporary  and 
specific;  and  the  officers  and  men  employed  upon  the  vessel  are  not  in 
any  sense  his  agents  or  servants  after  his  duties  on  board  the  vessel  are 
])erformed  and  he  has  left  it;  it  devolves  upon  the  master  to  see  that 
the  vessel  is  restored  to  a  proper  condition  for  the  comfort  and  safety 
of  passengers. 

Defendant  was  in  command  of  a  steamship  at  quarantine,  which  was 
directed  to  be  fumigated  by  the  deputy  health  officer  of  the  port  of  New 
York ;  by  his  order,  the  chief  steward  cleared  the  passengers  from  the 
steerage,  and  utensils  containing  some  poisonous  substance  were  placed 
therein  for  the  purpose  of  fumigation.  The  health  officer  gave  instruc- 
tions as  to  the  length  of  time  the  steerage  should  remain  closed,  and  as 
to  the  removal  of  the  vessels;  one  of  these,  an  ordinary  drinking  cup, 
was  not  removed  with  the  others,  and  plaintiff's  intestate,  a  child  four 
years  and  nine  months  old,  who,  with  his  mother,  had  been  ordered  by 
the  steward  to  return  to  the  steerage  cabin,  drank  some  of  the  poison 
in  the  cup,  and  died  from  the  effects  thereof.  In  an  action  to  recover 
damages,  hddt  that  it  was  within  the  line  of  the  defendant's  duty  to 
see  that  the  poison  was  removed;  and  for  his  negligence,  or  the  negli- 
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gence  of  his  subordinates,  in  omitting  to  discharge  this  duty,  he  was 
liable. 

Also  hM,  that,  as  the  mother  of  the  deceased  had  been  directed  to  return 
to  the  cabin,  she  had  the  right  to  infer  that  eveiy  thing  was  safe,  and 
that  no  extraordinary  diligence  on  her  part  was  required  for  the  protec- 
tion of  her  child. 

At  the  time  of  the  accident,  plaintiff,  who  was  the  father  of  the  child, 
lived,  and  for  seven  months  prior  thereto  had  lived,  in  New  York;  he 
came  from  England,  and  his  wife  and  child  were  coming  to  join  and 
live  with  him.  Held,  that  the  evidence  was  sufficient  to  show  prima 
facie  that  he  was  domiciled  in  New  York;  and  so  that  his  child  was  an 
inhabitant  thereof;  and  that  the  surrogate  of  that  county  properly 
issued  letters  of  administration  to  him. 

Plaintiff  testified  that  he  came  to  New  York  for  the  purpose  of  making 
a  home  and  a  living  there.  This  was  stricken  out  on  motion  of  defend- 
ant's counsel.  Held,  error  ;  that  the  evidence  was  proper  and  material 
on  the  question  of  residence. 

(Argued  November  17,  1876;  decided  November  28,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  reversing  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  dismissing  plaintiffs  com- 
plaint on  trial,  and  granting  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligence  of  defendant,  causing  the  death  of  plaintifPs 
intestate. 

The  plaintiff  left  London,  England,  in  July,  1870,  and  since 
the  twenty-seventh  of  that  month  has  resided  in  the  city  of 
New  York.  On  the  2d  of  March,  1871,  his  wife  and  his  two 
children,  one  being  the  deceased,  an  infant  four  years  and 
nine  months  old,  sailed  in  the  steamship  "  City  of  Brussels," 
commanded  by  the  defendant,  to  join  him.  Upon  the  twelfth 
of  March  the  ship  arrived  in  the  ,port  of  New  York,  and 
having  small-pox  on  board,  went  to  the  quarantine  anchorage, 
opposite  the  quarani;ine  station  on  Staten  Island.  The  deputy 
health  officer  came  on  board,  and,  under  his  directions,  the 
chief  steward  cleared  the  steerage  of  all  the  passengers,  order- 
ing them  on  deck,  and  the.  health  officer  then  fumigated  the 
ship.  The  material  used  for  this  purpose  was  a  deadly  poison, 
and  was  distributed  around  the  cabins  in  basins  and  in  the 
passengers'  pannikins,  which  are  their  drinking  cups.     The 
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health  officers,  closing  the  cabins  and  leaving  instructions  as 
to  the  length  of  time  they  should  be  kept  closed,  and  as  to 
the  removal  of  the  vessels,  left  the  ship  and  went  on  shore. 
In  about  one  hour  after,  the  head  steward  of  the  ship  ordered 
the  plaintiff's  wife  and  children  down  into  the  cabin,  where, 
after  remaining  about  half  an  hour,  the  deceased  came 
running  and  crying  to  her  with  a  pannikin  in  his  hands,  with 
his  tongue  protruding  from  his  mouth,  thick  and  white,  hav- 
ing drank  the  contents  of  the  pannikin,  which  turned  out  to 
be  some  poison  that  had  been  used  to  fumigate  the  ship.  The 
child  died  in  about  three  hours  after. 

Letters  of  administration  were  granted  on  the  infant's  estate, 
by  the  surrogate  of  New  York  county,  to  the  plaintiff. 

The  defendant  was  not  in  any  way  interested  m  the  steam- 
ship, as  owner  or  otherwise  than  as  the  captain. 

Upon  the  trial,  plaintiff  testified  that  he  came  to  New  York 
for  the  purpose  of  making  it  his  home  and  living  here.  This 
was  stricken  out  on  motion  of  defendant's  counsel. 

At  the  close  of  the  evidence,  a  motion  was  made  to  dismiss 
the  complaint,  which  was  granted. 

James  W.  Gerard  for  the  appellant.  No  such  residence  or 
habitation  was  shown  on  the  part  of  the  father  as  would  give 
the  surrogate  of  the  county  of  New  York  jurisdiction.  (3  K.  S. 
[Banks'  6th  ed.],  76,  §  [23]  24 ;  id.,  167,  §  4 ;  People  v.  Cor- 
Ues,  1  Sandf.,  228 ;  People  v.  Barnes,  12  Wend.,  492;  Cor- 
wm  V.  MerrUt,  3  Barb.,  341 ;  Paff  v.  Kinney,  1  Bradf.,  1 ; 
Shddon  V.  Wright,  5  N.  Y.,  497 ;  Quier  v.  0  ^Da/rmiel,  1  Bin. 
[Penn.],  349 ;  Mwnro  v.  Mun/ro,  7  C.  <fe  F.,  842  ;  Dujpvy  v. 
Wwiz,  53  N.  Y.,  556 ;  Phfllmore's  Law  of  Domicile,  §§  173- 
176,  186,  187.)  It  was  proper  to  raise  this  question  on  the 
trial  of  this  action.  (^Dutchess  of  Kingston? s  Case,  2  S.  L. 
Oas.,  689  ;  Bolton  v.  Jacks,  6  Eobt.,  166 ;  Ke7U2  v.  McNeil^ 
1  Den.,  436 ;  8  Eedf.  on  Wills,  58,  §  5.)  Defendant,  as 
captain  of  the  vessel,  was  not  liable.  (Dunlap's  Paley's 
Agency,  chap.  6,  §  2,  p.  402 ;  City  of  Buffalo  v.  HoUoway,  7 
N.  Y.,  493;    Smith's  Master  and  Servant,  75  Law  Lib.,  151, 
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162 ;  KeUy  v.  Mayor,  etc.,  UN.  Y.,  432 ;  Blake  v.  Ferrl^y  6 
id.,  48 ;  Maximilicm  v.  Mayor,  etc.,  62  id,,  160, 163 ;  Nickel- 
8on  v.  Motmsey,  15  East,  382 ;  Blakie  y.  Stemhridffe,  6  C.  B., 
893 ;  Laws  of  1850 ;  chap.  275.)  The  deceased  and  its 
mother  were  guilty  of  contributory  negligence.  (Kedf  .  on 
Car.,  §  528 ;  Wilcox  v.  /?.,  W.  and  0.  Bailroad  Co.,  39  N.  T., 
358 ;  Mofigan  v.  Brooklyn  Oity  Railroad  Co,,  36  Barb.,  237 ; 
Burke  y.  Broadway,  etc.,  RaXI/road  Co,,  44  id.,  529 ;  Flyn/r^ 
V.  HatUm,  4  Daly,  552 ;  Wharton  on  Neg.,  §  311.) 

Rufus  B.  Cowing  for  the  respondent.  The  mast^  of  a 
ahip  is  personally  liable  to  third  persons  for  damages  happen- 
ing by  reason  of  the  negligence  of  himself  or  his  marinere. 
(Serg.  <fe  K.  on  Neg.,  131,  §  113 ;  Denison  v.  Seynumr,  9 
Wend.,  1 ;  Sohieff'elvn  v.  Hwrvey,  6  Johns.  169  ;  Foot  v.  TFw- 
waU,  14  id.,  303 ;  Watki/naon  v.  Langton,  8  id.,  213 ;  Abb. 
on  Shipping,  231,  notes  on  pp.  231,  232 ;  id.,  173,  note  1 ; 
Story  on  Agency  [8th  ed.],  §§  314-319  and  notes.)  The  sur- 
rogate had  jurisdiction.  (Story  on  OonAict  of  Laws,  §  46 ; 
Sprague  v.  IMierbv/ry,  4  McL.,  442 ;  3  Ohio,  101 ;  4  Greenl., 
47.)  Plaintiff  was  entitled  to  have  the  issues,  as  to  negligence, 
submitted  to  the  jury.  (  Wolf  kid  v.  Seventh  Ave.  Railroad 
Co.,  38  N.  T.,  49 ;  No.  11 N.  Y.  W.  Dig.,  225 ;  BerhaH  y.  R. 
a/nd  8.  RanJ/road  Co.,  32  Barb.,  165 ;  Williams  v.  0  'i&gfe, 
24  How.,  116.)  The  deceased  and  his  mother  were  free  from 
negligence.  {Cook  v.  N.  Y.  C.  Rail/road  Co.,  42  N.  T.,  476  ; 
38  id.,  49.) 

MiLLEB  J.  The  question  how  far  a  master  of  a  vessel  is 
answerable  for  damages  arising  by  reason  of  the  negligence 
of  those  employed  imder  him,  lies  at  the  foundation  of  this 
action. 

The  testimony  upon  the  trial  establishes  that  the  steamship 
of  which  the  defendant  was  in  command  was  fumigated  under 
the  directions  of  the  deputy  health  officer  of  the  port  of  New 
York,  who,  by  statute,  has  full  authority  for  that  purpose. 
By  his  order  it  devolved  upon  the  chief  steward  to  clear  the 
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passengers  from  the  steerage  and  keep  them  away  from  the 
effect  of  the  dangerous  substance  employed.  The  ntensils, 
which  consisted  of  pans  and  pannikins  in  which  to  ponr  the 
poisonous  materials,  were  also  furnished  by  the  steward. 
After  closing  the  steerages  and  leaving  instructions  as  to  the 
length  of  time  they  should  be  kept  closed  and  as  to  the 
removal  of  the  vessels  containing  the  poison,  the  steamship 
was  left  by  the  deputy  health  officer  and  his  men,  the  chief 
steward  having  been  cautioned  in  regard  to  the  poison.  In 
about  one  hour  afterwards  the  steward  ordered  the  plaintiff's 
wife  and  children  down  in  the  cabin,  and  in  about  half  an 
hour  after  this  the  poison  was  taken,  by  the  deceased,  from  a 
pannikin,  which  had  not  been  removed  with  the  other  uten- 
sils, which  was  seen  by  the  child's  mother  on  a  seat  by  the 
dining  table  in  the  steerage,  where  the  child  was  playing,  and 
from  the  effects  of  the  poison,  the  child,  soon  after  it  was 
taken,  died.  Although  the  health  officer  has  power,  under  the 
laws  of  the  State,  to  take  charge  of  the  vessel  for  the  purposes 
indicated  in  the  statute,  and  the  master  and  other  employes 
are  subject  to  his  control  and  direction  in  reference  to  the  sub- 
ject, so  far  as  the  object  to  be  accomplished  is  concerned, 
that  officer  occupies  no  such  position  as  confers  upon  him 
superior  authority,  so  as  to  render  the  officers  and  employes 
on  the  vessel  his  servants  and  agents  after  he  had  left  the 
same.  The  duties  of  the  health  officer  are  but  temporary  and 
specific,  being  confined  entirely  to  the  cleansing  of  the  vessel. 
In  carrying  out  this  purpose  he  may  direct  the  master  and 
other  officers  as  to  details  and  secure  their  aid ;  but  it  surely 
is  not  required  of  him  to  remain  and  see  that  the  utensils 
employed  are  cared  for  and  the  cabin  placed  in  proper  condi- 
tion for  the  accommodation,  comfort  and  safety  of  the  pas- 
sengers. When  the  deputy  health  officer  and  his  men  had 
furnished  the  proper  materials,  distributed  the  pans  and  pan- 
nikins around  the  steerage  and  given  the  proper  instructions 
their  business  was  at  an  end,  and  it  devolved  upon  the  captain 
or  such  officer  as  niight  be  assigned  by  him  for  that  purpose, 
to  attend  to  the  removal  of  the  vessels  used  and  to  the  resto- 
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ration  of  the  ship  to  a  suitable  condition.  After  the  f umigar 
tion  wafi  completed,  it  was  his  right,  and  clearly  within  the 
line  of  his  dutj,  to  see  that  the  materials  employed  were  not 
left  in  an  exposed  position,  where  they  might  be  productive 
of  injury  or  serious  and  fatal  results  to  any  of  the  passengers. 
The  chief  steward  having  furnished  the  utensils  which  con- 
tained the  poison  used  in  the  fumigation,  given  directions  to 
the  passengers  to  leave  the  steerage,  received  instructions  in 
regard  to  the  same  and  directed  the  mother  and  child  when  to 
return,  it  would  seem  to  follow,  unless  other  orders  were 
given,  that  it  was  also  a  part  of  his  business  to  free  the  cabin 
from  all  dangerous  materials.  In  this  respect  he  was  in  no 
sense  the  agent  of  the  deputy  health  officer,  and  was  not  dele- 
gated to  perform  any  part  of  his  duty.  So  far  as  he  attended 
to  the  removal  of  the  poison  and  the  reinstatement  of  the 
steerage,  he  was  apparently  acting  within  the  general  scope 
of  his  duties.  Although  not  directly  proved  that  tliis  duty 
especially  belonged  to  him,  it  may  be  assumed  from  the  fact 
that  he  did  perform  it  in  the  absence  of  any  other  directions 
from  the  master,  that  it  was  his  work,  and  that  it  was  per- 
formed with  the  approval  of  his  superior  officer.  He  was, 
then,  to  all  intents  and  purposes,  the  servant  of  the  master, 
acting  for  him  and  on  his  behalf.  That  officer  was  in  com- 
mand of  the  vessel,  and  it  was  under  his  control  and  subject 
to  his  general  management  and  direction  —  at  least  until  the 
completion  of  the  voyage,  and  it  was  safely  in  port.  By  a 
rule  peculiar  to  the  mercantile  law,  the  master  is  liable  for  the 
negligent  acts  of  an  employe,  while  engaged  under  his 
authority,  to  the  same  extent  as  if  he  were  the  ultimate  prin- 
cipal, who  is  ordinarily  bound  to  respond  in  damages  for  such 
negligence.     (Shear.  &  Eedfield  on  Neg.,  §  113.) 

In  Denison  v.  Seymov/r  (9  Wend.,  1)  an  action  was  brought 
for  an  injury  occasioned'  by  the  negligence  of  an  employe,  act- 
ing as  the  pilot  of  a  vessel,  and  it  was  held  that  the  master 
was  liable.  And  this  rule  applies  without  any  distinction 
whether  the  officers  and  men  were  appointed  by  the  owners 
or  himself.     (Story  on  Agency,  §  316 ;  see  also,  Schieffelin  v. 
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Harvey,  6  J.  R.,  169 ;  Foot  v.  Wiswall,  14  id.,  306 ;  Watkinson 
V.  ZaughtoTiy  8  id.,  213.)  From  the  authorities  cited  it  is  mani- 
fest that  the  ground  upon  which  the  rule  of  respondeat  supe- 
rior is  based,  viz.,  the  right  which  the  employer  has  to  select 
his  servants  and  to  discharge  them,  has  no  application  to  a 
case  which  involves  the  relations  between  a  master  of  a  vessel 
and  the  employes  upon  the  same.  It  follows  that  the  defend- 
ant was  liable  if  the  chief  steward  was  negligent  in  not 
removing  the  pannikin  which  was  the  cause  of  the  death  of 
the  intestate.  It  appears  that  he  left  the  pannikin,  which 
was  an  ordinary  drinking  cup,  which  might  well  attract  the 
attention  of  a  child  of  tender  years,  and  which  might  very 
naturally  be  taken  up  to  drink  from ;  and  being  well 
acquainted  with  the  nature  of  the  poison  it  was  the  plain 
duty  of  the  steward  to  guard  with  extreme  care  against  the 
danger  of  such  an  accident.  The  evidence  establishes  that  he 
knew  that  pannikins  had  been  used  in  the  fumigation,  and 
it  is  but  reasonable  to  require  that  he  should  have  taken  pains 
to  find  and  remove  them.  Having  failed  to  exercise  the  vigi- 
lance and  care  which  was  essential  for  that  purpose,  it  was  a 
fair  question  for  the  jury  to  determine  whether  his  omission 
was  negligence. 

There  is  no  valid  ground  for  claiming  that  the  child  or 
its  mother  was  chargeable  with  negligence  which  contributed 
to  produce  the  injury.  The  mother  was  present  in  the  cabin 
with  the  child  within  her  sight  and  hearing,  and  appears  to 
have  given  him  all  the  care  and  attention  which  was  required 
for  his  protection  and  well-being.  She  had  no  knowledge  of 
the  existence  of  the  cup  containing  the  poison,  and  no  reason 
to  apprehend  that  any  danger  was  at  hand  in  consequence 
of  the  fumigation.  As  she  had  been  directed  to  go  into  the 
cabin  she  had  a  right  to  infer  that  every  thing  was  safe  there, 
and  that  no  extraordinary  degree  of  vigilance  was  required 
for  the  protection  of  her  child.  Under  the  circumstances, 
there  is  no  valid  ground  for  claiming,  that  contributory  negli- 
gence was  established. 

It  is  insisted  by  the  defendant's  counsel,  that  the  plaintiff 
SiOKBLS— Vol.  XXII.      49 


1 


386  Kennedy  v.  Ryall.  [Nov., 

Opinion  of  the  Court,  per  Milleb,  J. 

cannot  maintain  this  action  in  a  representative  capacity,  for 
the  reason  that  the  surrogate  of  New  York  had  no  power  to 
issue  letters  of  administration.  Assuming  that  this  point  can 
be  raised  collaterally  in  this  action,  the  soundness  of  the 
objection  urged  depends  upon  the  question  whether  the 
plaintiff's  intestate  was  an  inhabitant  of  the  city  and  county 
of  New  York.  At  the  time  of  the  death  of  the  child  and 
for  seven  months  prior  thereto,  his  father,  the  plaintifE,  was 
living  there.  He  had  previously  resided  in  England,  and 
his  wife  and  the  child  came  to  join  him  and  to  live  with  him 
in  New  York.  He  testified  that  he  came  there  for  the  pur- 
pose of  making  a  home  and  a  living.  This  evidence  was 
erroneously  stricken  out,  and  as  it  was  material  upon  the 
question  of  residence,  and  as  the  action  can  be  maintained  as 
already  shown,  this  error  would  entitle  the  plaintiff  to  a  new 
trial.  But  without  regard  to  this  testimony,  and  independent 
of  it,  the  evidence  upon  the  trial  tends  to  show,  that  his 
domicile  was  in  New  York.  He  had  left  or  emigrated  from 
his  own  country,  located,  and  was  at  work  in  New  York,  thus 
showing  an  intention  to  establish  a  residence  there,  and  so 
far  as  the  evidence  goes,  evinced  no  intention  or  deterntin- 
ation  to  reside  anywhere  else.  Here  was  a  prima  facie 
evidence  that  he  was  domiciled  there,  and  it  was  for  those 
who  claim  otherwise  to  rebut  this  evidence.  {Marsh  v. 
Hutchinson^  2  B.  &  P.,  231,  note  ;  Heidenbach  v.  Schlandj 
10  How.  Pr.  Rep.,  477.) 

If  he  had  not  a  domicile  in  New  York,  it  would  be  difficult 
to  say  how  a  domicile  could  be  proved  where  a  person  who 
had  left  his  own  country  had  thus  settled.  Generally  speak- 
ing domicile  and  residence  mean  the  same  thing.  And  an 
inhoMta/nt  is  defined  to  be  one  who  has  his  domicile  in  a  place 
or  a  fixed  residence  there.  (Orawford  v.  Wilson,  4  Barb., 
520.)  The  domicile  of  an  infant  necessarily  is  the  same  as 
that  of  his  father  (Story  on  Conflict  of  Laws,  §  46.)  The 
intestate  was  under  the  control  of  his  parents,  traveling  with 
his  mother  to  join  his  father  at  the  home  of  the  latter  and 
of  the  family,  and  in  law  was  actually  residing  in  the  city  of 
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New  York.  Both  the  father  and  son  were  inhabitants  of  that 
city,  and  the  residence  of  the  deceased  being  there  the  surro- 
gate had  ample  authority  to  issue  letters  of  administration 
which  authorized  the  plaintiff  to  institute  this  action. 

The  General  Term  were  right  in  their  decision,  and  the 
order  must  be  affirmed,  and  judgment  absolute  ordered  for 
the  plaintiff. 

All  concur  except  Kapallo  and  Eabl,  J  J.,  not  voting. 

Order  affirmed  and  judgment  accordingly. 


William  0.  Mtirdook,  Executor,  etc.,  v,  ELabbiet  Isabel  "BT^ 
Wabd,  Respondent,  and  Isabel  Godfb^  Wabd,  by  — -^ 
Guardian,  etc.,  Appellant.  isr  iw 

The  will  of  W.  devised  and  bequeathed  his  residuary  estate  to  his  execu- 
tors to  convert  into  money,  and,  after  paying  debts,  etc.,  to  pay  the 
remainder  to  his  children,  in  equal  shares;  to  his  sons,  their  respective 
shares  when  they  became  of  age,  or  thereafter,  in  such  sums  as  the 
executors  should  deem  best;  and  in  case  the  whole  principal  should  not 
be  paid  to  them,  or  either  of  them,  during  their  lives,  then  the  residue 
to  be  "  equally  divided  among  and  paid  to  the  persons  entitled  thereto 
as  their,  or  either  of  their,  next  of  kin,  according  to  the  laws  of  the 
State  of  New  York,  and  as  if  the  same  were  personal  property,  and 
they,  or  either  of  them,  had  died  intestate."  By  another  clause,  it  was 
provided  that  if  any  of  the  children  should  die  without  issue,  his  or 
her  share  should  go  to  the  survivors.  One  of  the  sons  died  before  his 
share  had  been  fully  paid,  leaving  a  widow  and  one  child.  In  an  action 
for  an  interpretation  of  the  will,  hM  (Miller,  J.,  dissenting),  that  the 
widow  was  not  entitled  to  any  portion  of  the  residue,  but  that  the 
whole  thereof  belonged  to  the  child. 

Murdoch  v.  Ward  (8  Hun,  9)  reversed. 

Merchantit  Insurance  Company  v.  JBRnman  (15  How.  Pr.,  182),  Kmcker- 
backer  v.  Seymour  (46  Barb.,  198)  and  Bewey  v.  Ghodenough  (56  id.,  54) 
distinguished. 

(Argued  November  20,  1876;  decided  November  28,  1876.) 

Appeal  from  judgment  of    the   General    Term  of  the 
Supreme  Court  in  the  second  judicial  department  modifying 
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a  judgment,  entered  upon  a  decision  of  the  court  at  Special 
Term.    (Reported  below,  8  Hun,  9.) 

The  nature  of  the  action  and  the  facts  are  suiSSciently  set 
forth  in  the  opinion. 

Clement  D.  Newman  for  the  appellant.  The  child  of  the 
deceased  son  took  the  •whole  of  his  share.  {Sloason  v.  Jjyneh, 
28  How.,  417 ;  2  Kedf.  on  Wills,  77 ;  WaU  v.  Watty  3  Ves., 
244 ;  Oarrick  v.  Ca/mden^  14  id.,  372 ;  Cholmonddy  v.  Ask- 
hwrton,  6  Beav.,  86 ;  Withy  v.  McmgUsy  4  id.,  358 ;  Dickens 
V.  N.  Y,  C.  Ranl/road  Co.y  23  N.  Y.,  158 ;  Quirm  v.  Harden- 
hrooky  54  id.,  83.) 

Milton  A.  Fowler  for  the  respondent.  The  widow  of  the 
deceased  son  was  included  in  the  term, "  next  of  kin."  (J/isr. 
Ins,  Co,  V.  Hvnmam,^  15  HoW.  Pr.,  182  ;  FiMpkuie  y.  OorgeSy  1 
Ves.,  Jr.,  46,  48  ;  Schuyler  v.  Hoylcy  5  Johns.  Ch.,  196-206  ; 
2  Kent's  Com.,  136 ;  Kniclcerbacker  v.  Seym^rnVj  46  Barb., 
198-205 ;  Dewey  v.  Ooodenov^ghy  56  id.,  54 ;  2  Bouv.  L.  Diet, 
title  "Next  of  kin  ; "  2  M.  &  K.,  82;  Eimum  v.  Povndeastery 
Sup.  Ct.  Indiana,  June,  1876  ;  2  Law  and  Eq.,  No.  17 ;  May 
V.  FUtchery  40  Ind.,  575 ;  2  Eedf.  on  Wills,  400,  §  47, 
subd.  14.) 

Chubch,  Ch.  J.  This  action  is  brought  by  the  executor  of 
the  will  of  James  C.  Ward,  to  procure  a  construction  of  the 
fourth  clause  of  the  will. 

The  testator,  after  certain  specific  legacies,  devised  and 
bequeathed  the  residue  of  his  estate  to  his  executors  to  sell  and 
convert  into  money,  and  after  paying  debts  and  some  other 
charges,  to  pay  the  remainder  in  equal  shares  to  his  children, 
viz.,  to  his  sons  their  respective  shares  at  twenty-one,  or  at 
such  time  subsequently,  and  in  such  sums,  from  time  to  time, 
as  they  should  deem  advisable  and  best ;  and  then  follows  this 
provision :  "  And  in  case  the  whole  of  said  principal  shall  not 
be  paid  to  them,  or  either  of  them,  during  their  lives,  then 
the  said  principal,  or  such  part  or  portion  thereof  as  may 
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remain  unpaid,  to  be  equally  divided  among  and  paid  to  the 
persons  entitled  thereto  as  their  or  either  of  their  next  of  kin, 
according  to  the  laws  of  the  State  of  New  York,  and  as  if 
the  same 'were  personal  property  and  theyj  or  either  of  them, 
had  died  intestate." 

One  of  the  sons  died  before  his  share  had  been  fully  paid, 
leaving  a  widow  and  child,  and  the  question  is  whether  the 
child  takes  the  whole  estate,  or  whether  the  widow  takes  a 
part,  and  if  so,  what  part. 

The  Special  Term  held  that  the  widow  was  entitled  to  one 
half,  by  virtue  of  the  words  "  equally  divided."  The  General 
Term  modified  this  decision,  and  held  that  the  widow  was 
entitled  to  one-third  and  the  child  the  remainder,  by  force  of 
the  last  sentence,  "  and  as  if  the  same  were  personal  property, 
and  they  or  either  of  them  had  died  intestate."  The  widow 
did  not  appeal  from  the  judgment  of  the  General  Term,  and 
she  cannot  therefore  claim  that  it  is  erroneous.  But  the 
serious  question  is  whether  she  is  entitled  to  any  portion  of 
the  assets  imder  the  provision  quoted.  If  she  is,  I  think  the 
construction  of  the  Oeneral  Term  in  favor  of  one-third 
instead  of  one-half  is  the  correct  one,  because  if  the  last  sen- 
tence quoted  is  to  override  the  words  "  next  of  kin,"  or  so 
modify  their  import  as  to  include  the  widow,  the  word 
"  equally "  must  also  yield  to  its  influence,  and  the  distribu- 
tion must  be  made  in  accordance  with  the  statute. 

The  proper  construction  of  this  clause  is  not  free  from  dif- 
ficulty. We  must  not  be  influenced  on  the  one  hand  by  what 
we  think  would  be  a  proper  disposition  to  have  been  made, 
and  on  the  other,  we  must  avoid  a  result  reached  by  the  tech- 
nical meaning  of  words  contrary  to  the  intention  of  the  testa- 
tor. The  question  is,  what  did  he  mean,  and  not  what  we 
think  he  ought  to  have  meant. 

The  words  "  next  of  kin  "  do  not  legally  include  the  widow. 
They  mean  relatives  in  blood.  (Bouv.  Diet.,  "  Next  of  kin ; " 
Eedfield  on  WiUs,  77,  §  13 ;  2  Kent  Com.,  136.) 

It  has  been  considerably  discussed  whether  these  words  used 
simplioiter,  mean  the  nearest  blood  relations,  or  mean  the 
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next  of  kin  according  to  the  statute  of  distribntion,  including 
those  claiming  j9^  stirpes  or  by  representation.  In  Slosson  v. 
Lynch  (28  How.  Pr.  E.,  417),  in  an  elaborate  and  able  opinion 
by  SouTHERLAND,  J.,  it  WHS  decided  contrary  to  some  English 
authorities  that  the  latter  was  the  correct  meaning,  and  I  am 
not  aware  that  it  has  been  held  otherwise  in  this  State.  At 
all  events,  when  reference  is  made  to  the  statute,  the  term 
wiU  recei^re  the  same  construction  as  in  the  statute.     (Id.) 

It  was  said  in  Fettiplace  v.  Gorges  (1  Ves.,  Jr.,  46),  that  the 
husband  succeeds  to  the  wife's  personal  estate  as  her  next  of 
kin,  but  the  authorities  do  not  support  this  doctrine,  and 
Chancellor  Kent  says :  "  But  from  the  language  of  the  Eng- 
lish courts  it  would  seem  to  be  more  proper  to  say  that  he 
takes  under  the  statute  of  distribution  as  husband,  with  a  right 
in  that  capacity  to  administer  for  his  own  benefit,  for  in  the 
ordinary  sense,  neither  the  husband  nor  the  wife  can  be  said 
to  be  next  of  kin  to  the  other."  (2  Kent's  Com.  136,  and 
cases  cited.)  Although  the  wife  cannot  ordinarily  claim  aa 
Dext  of  kin,  yet  when  there  are  circumstances  in  a  will  which 
induce  a  belief  of  such  an  intention,  the  term  will  be  so  con- 
strued. The  counsel  for  the  widow  has  referred  to  some 
authorities  where  this  has  been  done. 

The  Merchant^  Inswrance  Campcmy  v.  Hinman  cmd  ors. 
(15  How.  Pr.  K.,  182),  decided  that  in  the  statute  authorizing 
a  creditor  who  had  neglected  presenting  his  claims  to  recover 
the  same  of  the  next  of  kin  of  the  deceased  to  whom  any 
assets  shall  have  been  paid  or  distributed,  the  term  "  next  of 
kin  "  was  not  used  in  its  strict  sense  of  blood  relation,  but  with 
a  more  enlarged  meaning  of  all  relations  of  the  deceased  to 
whom  any  assets  had  been  paid.  This  construction  turned 
upon  the  language  of  the  statute,  and  reached  the  substance  in 
disregard  of  technical  words,  and  held  the  intention  of  the 
statute  to  be  to  require  those  who  had  received  any  part  of 
the  estate  to  disgorge  to  the  extent  necessary  to  pay  the  debts. 

In  Kn^^lcerbacker  v.  Seymour  (46  Barb.  198)  it  was  held 
that  ina  conveyance  from  son  to  father,  of  real  and  personal 
estate  m  trust,  to  apply  a  portion  of  the  rents  and  profits 
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(among  other  things)  to  the  use  and  support  of  the  grantor 
and  his  family,  if  he  should  marry  and  have  a  family,  and 
upon  his  death  to  account  for  what  remains  to  his  heirs  at  law 
and  next  of  kin  *  *  *  in  the  manner  and  proportions  pre- 
scribed by  the  statutes  of  descent  and  distribution  of  this  State, 
in  cases  of  persons  who  die  intestate,  that  the  widow  was 
entitled  to  her  share.  Some  stress  was  put  upon  the  fact  that 
provision  was  made  for  the  support  of  the  wife ;  that  the 
grantor  contemplated  the  relation  of  marriage,  and  must  have 
therefore  anticipated  the  possible  contingency  of  leaving  his 
wife  a  widow,  and  that  under  the  words  "  heirs  at  law  and  neict 
of  kin  "  according  to  the  statute  of  distributions,  it  must  be 
presumed  that  he  intended  to  include  her  in  those  words. 

Dewey  v.  Goodenough  (56  Barb.  54)  decided  that  the  hus- 
band should  be  regarded  as  next  of  kin  of  his  wife  within  the 
three  hundred  and  ninety-ninth  section  of  the  Code,  upon  the 
groimd  that  he  came  within  the  "  spirit "  and  intention  of  the 
statute.  It  has  also  been  held  that  after  a  testator  had  made 
bequests  to  each  of  his  four  children  and  wife,  a  bequest  of  the 
residue  to  "  my  above-named  heirs,"  was  intended  to  include  the 
wife.  In  all  these  cases  the  circumstances  indicated  an  inten- 
tion to  include  the  wife,  and  thus  relieve  the  expression  used 
from  its  legal  signification,  and  the  decisions  were  all  placed  on 
that  ground.  Words  are  presumed  to  be  used  according  to  their 
legal  signification  and  established  meaning.  If  the  words  "  as 
their  or  either  of  their  next  of  kin  "  had  not  been  used,  the 
widow's  right  would  have  been  clear,  but  can  we  disregard  them  ? 
They  are  not  repugnant  to  the  statute  of  distribution.  There 
is  no  incongruity  or  repugnancy  in  requiring  distribution  to 
the  next  of  kin  according  to  the  statute,  and  hence  these  words 
must  have  their  legal  meaning,  and  this  view  seems  to  be  sus- 
tained by  the  authorities. 

In  Oa/t'rick  v.  Camden  (14  Yesey,  Jr.,  372),  the  provision 
was  "  I  direct  the  same  to  be  divided  amongst  my  next  of  kin 
as  if  I  had  died  intestate."  Held  that  the  widow  did  not 
take.  In  Chalrrumdeley  v.  Ashburton  (6  Beav.,  86),  'the  pro- 
vision was,  "  in  trust  for  such  person  or  persons  as  would  at 
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the  decease  of  the  said  George  James  Chahnondeley  be 
entitled  to  his  personal  estate  as  his  next  of  kin  according  to 
the  statutes  for  the  distribution  of  personal  estate  of  persons 
dying  intestate,  if  the  said  George  James  Chaknondelej  had 
died  intestate  without  having  been  married  to  the  said 
Cathkrine  Francis."  George  James  survived  his  wife  Catharine 
Francis  and  married  the  defendant  Marj  £.  Townsend,  who 
ckimed  a  distributive  share.  The  master  of  the  rolls  said, 
"  if  the  words  '  next  of  kin '  had  been  omitted,  I  should  have 
no  doubt  that  the  widow  would  be  then  entitled,  but  having 
been  inserted,  I  must  give  them  full  legal  effect,  and  look  for 
the  persons  whom  the  law  designates  by  that  expression." 
(See  also,  3  Vesey,  244 ;  4  Beav.,  358 ;  23  K  Y.,  158.) 

I  have  examined  the  other  provisions  of  the  will  to  see  if 
an  intention  might  be  inferred  to  include  the  widow  of  any 
of  the  sons  dying,  and  I  do  not  find  any  thing  evincing  such 
an  intention ;  on  the  contrary  there  is  an  express  provision 
that  if  any  of  the  children  die  without  issue,  his  or  her  share 
shall  be  paid  to  the  survivors,  thus  ignoring  the  wife  of  any 
of  the  sons,  and  the  husband  of  any  of  the  daughters,  and 
evincing  a  clear  intention  on  the  part  of  the  testator  not  to 
give  them,  as  such,  any  portion  of  his  estate. 

It  is  said  that  the  fact  of  issue  might  have  changed  his 
intention  in  this  respect ;  it  might,  but  there  is.no  evidence 
and  no  circumstance  indicating  that  he  intended  any  distinc- 
tion. The  provision  that  if  all  the  children  should  die  with- 
out issue,  the  income  should  be  paid  to  the  testator's  wife 
during  her  life,  and  after  her  death  to  his  (the  testator's)  next 
of  kin  according  to  the  statute,  tends  to  manifest  a  like  intent. 

K  we  might,  by  a  somewhat  unnatural  construction  of  tlie 
language  itself,  give  the  widow  a  portion  of  the  estate,  these 
provisions,  it  seems  to  me,  furnish  such  evidence  of  a  con- 
trary intention  as  to  prevent  our  doing  it  without  overturning 
the  fundamental  rule  for  construing  wills,  of  giving  effect  if 
practicable,  to  the  intention  of  the  testator. 

Looking  at  all  the  provisions  of  the  wiH  it  appears  to  me 
that  the  testator  designed  to  keep  his  estate  as  far  as  practica- 
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ble  in  the  hands  of  those  of  his  own  blood.  He  has  nscd  apt 
phrases  and  words  for  that  pnrpose,  and,  however  much  we 
might  wish  it  otherwise,  we  have  no  alternative  but  to  declare 
the  law  as  it  is. 

The  judgment  of  the  General  Term  must  be  reversed  and 
the  child  declared  entitled  to  the  whole  estate,  costs  of  all 
parties  to  be  paid  out  of  the  fund. 

All  concur,  except  Millbb,  J.,  dissenting. 

Judgment  accordingly. 


WnxiAH  LiDDELL,  Appellant,  v.  William  Paton,  et.  al., 

Ilespondents. 

This  court  will  not  review  a  decision  denying  or  vacating  an  order  of 
arrest  where,  in  any  view  of  the  facts,  such  decision  can  be  upheld. 

(Argued  November  90,  1876;  decided  November  28,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
court  in  the  first  judicial  department  reversing  an  order  of 
Special  Term  which  denied  a  motion,  on  the  part  of  defend- 
ant, to  vacate  an  order  of  arrest,  and  vacating  said  order. 
(Eeported  below,  7  Hun,  195.) 

The  action  was  to  recover  for  the  alleged  conversion  of  the 
avails  of  goods  consigned  by  plaintiff  to  defendants  for  sale, 
and  bj  them  sold,  and  instead  of  being  remitted  according  to 
agreement,  converted. 

The  General  Term  reversed  the  order  upon  the  ground  that 
the  preponderance  of  proof  was  with  the  defendants,  and 
established  that  the  parties  treated  the  indebtedness  simplj  as 
an  ordinary  liability  on  contract. 

B&r^.  G.  Hitohmgs  for  the  appellant. 

S,  P,  Ifash  for  the  respondents. 
SicKELS. — Vol.  XXII.        60 
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I^er  Curiam.  This  court  will  not  review  a  decision  denying 
or  vacating  an  order  of  arrest,  where,  upon  any  view  of  the 
facts,  such  decision  can  be  upheld.  In  the  case  at  bar  the 
General  Term  reversed  the  order  of  the  Special  Term  deny- 
ing the  motion  to  vacate  the  order  of  arrest,  on  the  ground 
that,  upon  the  preponderance  of  proof,  the  defendants  were 
entitled  to  have  the  order  of  arrest  set  aside,  and  as  we  are 
not  prepared  to  say  that  their  decision  was  wrong  in  this 
respect,  within  the  rule  laid  down,  the  appeal  must  be 
dismissed,  with  costs. 

All  concur. 
•     Appeal  dismissed. 


Abraham  Hewlett,  Respondent,  v.  Samuel  A.  Wood  et  al., 

Appellants. 

Where  an  order  of  Special  Term,  denying  a  motion  involving  a  question 
of  discretion,  states  that  it  is  denied  solely  upon  the  ground  of  want  of 
power,  and  the  General  Term  affirms  the  same  without  qualification, 
it  affirms  it  in  all  its  parts,  including  the  ground  upou  which,  by  its 
terms,  it  was  granted,  and  its  order  is  appealable  to  this  court.  The 
order  cannot  be  qualified  by  reference  to  the  opinion  of  the  court. 

In  such  case,  if  it  Ib  here  determined  that  the  court  below  erred  in  its 
decision  as  to  power,  the  order  will  be  reversed  and  the  proceedings 
remitted  to  the  court  below  for  the  exercise  of  its  discretion. 

B  ieems  that  the  question  whether  a  party  should  be  deprived  of  the  bene- 
fit of  the  testimony  of  a  witness,  examined  de  bene  esse,  for  the  reason 
that  the  adverse  party  has  lost  the  opportunity  of  a  full  cross-examina- 
tion, should  be  determined  upon  the  trial,  rather  than  upon  motion, 
where  the  facts  necessary  to  present  the  question  appear  in  the  deposition 
as  certified  to. 

Where,  however,  the  question  depends  upon  facts  not  appearing  upon  the 
face  of  the  deposition  or  the  certificate,  but  which  must  be  established 
by  evidence  aUunde,  a  motion  to  suppress  the  deposition  would  be 
proper. 

As  to  whether,  in  such  case,  evidence  could  be  given  on  the  trial  of  the 
facts  alleged,  qtusre. 

The  deposition  may,  in  the  discretion  of  the  court,  be  suppressed  on 
motion  in  advance  of  the  trial. 

Where  the  opportunity  to  cross-examine  the  witness  has  been  lost  through 


1876.]  Hewlbtt  v.  Wood  et  al.  895 

Statement  of  case. 

his  misconduct,  or  through  the  fault  or  omission  of  the  party  on  whose 
behalf  he  is  examined,  or  other  like  cause,  the  deposition  should  be  set 
aside  or  the  testimony  rejected. 

(Argued  November  21,  1876;  decided  November  28,  1876.) 

Appeal  from  order  of  the  G-eneral  Term  of  the  Supreme 
Conrt,  in  the  first  judicial  department,  affirming  an  order  of 
Special  Term  denying  a  motion  to  suppress  the  deposition  of 
defendant  Samuel  Wood,  taken  on  behalf  of  plaintiff  de  bene 
esse. 

The  examination  was  had  before  a  justice  of  the  Supreme 
Court ;  the  direct  examination  was  completed  and  the  cross- 
examination  commenced,  but,  in  consequence  of  the  indisposi- 
tion of  the  witness,  was  postponed  from  time  to  time,  and  the 
deposition  was  finally  certified  to  by  the  judge,  returned  and 
filed.  Defendants,  Samuel  A.  Wood  and  others,  moved  that  the 
deposition  be  suppressed,  which  motion  was  denied.  Said 
defendants  appealed,  and  the  General  Term,  by  order  dated 
March  10,  1876,  modified  the  order  of  Special  Term,  so  as  to 
direct ''  that  the  deposition  be  taken  from  the  files  and  returned 
to  the  justice  before  whom  it  was  taken,  in  order  that  he  may 
proceed  with  the  cross-examination  of  said  witness,  Samuel 
Wood,  and  close  the  same  and  complete  the  said  deposition 
according  to  the  understanding  existing  and  the  direction  of 
said  justice  when  the  parties  were  before  him  *  *  *  on 
the  15th  day  of  May,  1875." 

The  deposition  was  accordingly  taken  from  the  files  and 
returned  to  the  justice.  Kepeated  efforts  for  a  further 
cross-examination  were  made,  but  without  success.  The 
deposition  was  signed  by  the  witness,  and  the  justice  again 
returned  the  same  with  a  certificate  annexed,  which,  after 
stating  the  facts  of  the  examination,  subscription,  etc.,  closed 
as  follows :  "  And  I  having,  on  the  18th  day  of  March,  instant, 
declared  the  examination  of  said  Wood  duly  closed,  do  make 
the  certificate  in  conformity  with  said  statute."  Defendants, 
Samuel  A.  Wood  and  others,  again  moved,  upon  affidavits,  to 
suppress  the  deposition,  upon  the  grounds  that  it  was  not  com- 
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pleted  ;  that  the  certificate  was  signed  contrary  to  the  stiptih^ 
tion  of  the  parties  and  the  direction  of  the  justice,  and  that 
the  deposition  was  never  read  over  or  subscribed  by  the  wit- 
ness after  the  examination  was  declared  closed.  The  order 
thereon,  after  reciting  the  making  of  the  motion,  etc.,  con- 
tinues  as  follows :  ^^  And  the  plaintiff  thereupon  having  taken 
and  made  a  preliminary  objection  to  the  motion  being  enter- 
tained on  the  ground  that  the  examination  of  the  said  witness, 
Samuel  Wood,  had  been  closed  by  the  order  of  the  Hon.  Cal- 
vin E.  Pbatt,  the  justice  before  whom  the  same  was  taken,  and 
the  said  deposition  completed  and  duly  certified  and  filed,  and 
that  this  court  at  Special  Term  could  not  review  his  decision 
and  act  in  closing  said  examination ;  and  after  hearing  Edward 
T.  Sijhenck,  of  counsel  for  the  plaintiff,  in  support  of  said 
objection,  and  Abram  Wakeman,  of  counsel  for  the  defend- 
ants, moving  herein  in  opposition,  and  after  due  deliberation 
being  had,  it  is  ordered  that  the  said  preliminary  objection  be 
and  the  same  is  hereby  sustained,  and  that  the  said  motion  to 
suppress  be  and  the  same  is  hereby  denied,  but  without  preju- 
dice to  the  rights  of  the  defendants  to  interpose  any  and  all 
objections  to  the  use  of  said  deposition  on  the  trial,  which 
rights  are  hereby  reserved." 

The  moving  parties  appealed.  The  General  Term  "  ordered 
and  adjudged  that  the  said  order  so  appealed  from  be  and 
the  same  is  hereby  affirmed." 

Abraham  Wakeman  for  the  appellants. 

JEdward  T.  Sehenok  for  the  respondent.  The  order  of  the 
General  Term  was  not  appealable.  {Howell  v.  MW,%^  53  N.  Y., 
813,  315  ;  59  id.,  331 ;  PeopU  v.  N.  Y.  C.  Bailroad  Go.,  29 
id,,  418, 423  ;  Code,  §§  11, 391,  392 ;  Buet  v.  JSoMery  41 N.  T., 
488,  497 ;  Sheldon  v.  Woody  2  Bosw.,  26Y,  280 ;  Fisher  v. 
Hepfywm,  48  K  Y.,  41,  52-54 ;  Cwnup  v.  Camp,  59  id.,  212, 
215,  217, 221 ;  Plate  v.  Kelly i  16  Abb.,  188 ;  Cfibsm  v.  Pear- 
saUy  1  E.  D.  S.,  90 ;  White  v.  McLean,  57  N.  Y.,  670 ;  47 
How.,  193, 197.)    A  party  shall  not  be  deprived  of  the  testi- 
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mony  of  a  witness  called  out  in  the  examination  in  chief, 
unless  the  opportunity  to  cross-examine  is  lost  through  the 
misconduct  of  the  witness  or  the  fault  or  neglect  of  the  party 
calling  him.  {Forrest  v.  Kissam^  7  Hill,  463 ;  Clemer^  v. 
Benjamdny  12  Johns.,  299  ;  2  Cow.  Tr.,  981.) 

Allbn,  J.  Whether  the  respondent  should  be  deprived  of 
the  benefit  of  the  testimony  of  the  defendant  Samuel  Wood, 
examined  de  bene  esse  as  a  witness  in  his  behalf,  for  the  reason 
that  the  adverse  party  has  lost  the  opportunity  of  a  full  exam- 
ination, should  be  determined  at  the  trial,  where  an  exception 
can  be  taken,  rather  than  upon  an  interlocutory  motion.  The 
deposition  may,  in  the  discretion  of  the  court,  be  suppressed, 
on  motion  in  advance  of  the  trial,  if  the  case  faUs  within 
the  principle,  that  when  an  opportunity  to  cross-examine  a 
witness  has  been  lost  through  the  misconduct  of  the  witness 
or  the  fault  or  omission  of  the  party  calling  him,  or  any  other 
like  cause,  the  deposition  should  be  set  aside  or  the  whole  tes- 
timony should  be  rejected.  {Forrest  v.  £issdm,  7  Hill,  463.) 
Here  formal  defects  or  irregularities  in  the  examination  of  a 
witness  out  of  court  or  upon  commission,  will  be  disregarded 
upon  the  trial ;  but  any  matter  of  substance  affecting  the 
rights  of  the  parties,  and  especially  any  act  of  the  party  or  of 
the  witness,  by  which  the  party  is  deprived  of  the  valuable 
right  of  cross-examination,  will  be  good  reason  for  rejecting 
the  evidence.  {Forrest  v.  Elssam^  supra  ;  Rtbst  v.  Eckler^  41 
N.  Y.,  488 ;  KimbaU  v.  Bams,  19  Wend.,  437.)  The  court 
below  very  properly  reserved  to  the  present  appellant  the 
right  to  interpose  any  and  all  objections  to  the  use  of  the 
deposition  on  the  trial ;  and  if  the  facts  relied  upon  appear  or 
shall  be  made  to  appear  upon  the  face  of  the  deposition  as  cer- 
tified by  the  judge  by  whom  it  was  taken,  the  legal  rights  of 
the  appellant  would  be  sufficiently  guarded.  The  difficulty, 
and  the  only  difficulty,  is  that  the  objection  of  the  appellant 
to  the  deposition,  in  its  present  form,  depends,  so  far  as  we 
can  discover  from  the  papers  before  us,  upon  extrinsic  facts, 
facts  not  appearing  upon  the  face  of  the  deposition  or  the  cer- 
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tificate  of  the  judge,  and  which  would  have  to  be  established 
by  evidence  aliunde  ;  and  it  is  at  least  questionable  whether 
evidence  could  be  given,  on  the  trial,  of  the  facts  alleged.  It 
might,  perhaps,  be  admissible,  in  the  discretion  of  the  judge, 
to  try  the  collateral  issues,  but  it  would  be  unusual,  and 
might  embarrass,  or  prove  a  hindrance,  to  the  trial  of  the 
main  issue.  Perhaps  it  will  appear,  by  an  inspection  of  the 
papers  on  file,  that  every  fact  necessary  to  raise  the  question 
is  spread  out  on  the  deposition,  as  certified  by  the  judge. 
We  cannot  certainly  know  from  the  papers  before  us.  It  was 
evidently  the  intention  of  the  learned  judges  of  the  Supreme 
Court  to  secure  to  the  appellants  all  their  substantial  rights ; 
and  if  they  have  not  done  so  they  can,  should  the  proceedings 
be  remitted,  do  so,  unless  they  determine  to  suppress  the  deposi- 
tion on  this  application  by  requiring  a  return  by  the  judge  of  all 
the  proceedings  had  before  him,  including  the  adjournments 
and  the  reasons  of  the  adjournments  and  the  evidence  of  the 
medical  witnesses  as  to  the  physical  and  mental  condition 
of  the  witness.  By  the  order  of  the  Supreme  Court  of 
March  10,  1876,  modifying  the  order  of  the  Special  Term 
from  which  appeals  had  been  taken,  the  deposition  was 
directed  to  be  taken  from  the  files  of  the  court  and  returned 
to  the  judge  by  whom  it  was  taken,  in  order  that  he  might 
proceed  with  the  cross-examination  of  the  witness  and  com- 
plete the  deposition,  according  to  an  understanding  existing 
between  the  parties  and  the  direction  of  the  judge  when 
the  parties  were  before  him  in  May,  1875.  This  order  was  a 
recognition  of  the  fact  that  the  deposition  had  not  been  com- 
pleted and  that  the  right  to  cross-examine  the  witness  existed. 
Under  this  order  no  further  examination  of  the  witness  was 
had,  although  repeated  attempts  in  that  direction  were  made. 
The  reason  of  the  failure  to  continue  the  examination  was  the 
alleged  physical  disability  of  the  witness,  and  the  learned 
judge  again  certified  the  deposition  as  far  as  it  had  before  then 
been  taken,  and  refiled  the  same,  believing  that  the  witness 
would  not  again  be  competent  to  be  further  examined. 
Whether  the  deposition  as  filed,  if  incompetent  as  evidence 
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by  reason  of  the  loss  of  opportunity  to  cross-examine  the  wit- 
ness, should  be  suppressed  on  motion,  or  left  for  the  action  of 
the  trial  court,  was  discretionary  in  the  Supreme  Court;  and 
no  appeal  would  lie  from  an  order  denying  an  application  to 
suppress  it ;  and  had  the  motion  been  decided  upon  this 
ground,  and  in  the  exercise  of  this  discretion,  the  appeal  would 
necessarily  be  dismissed.  {Anon,y  59  N.  T.,  313.)  The 
learned  judge,  taking  the  deposition  included  in  his  certificate 
of  April  15,  1876,  made,  after  the  efforts  to  examine  the  wit- 
ness pursuant  to  the  order  of  the  court  referred  to,  in  addition 
to  matters  required  by  statute  to  be  certified,  a  statement  that 
''he  had  declared  the  examination  of  said  Wood  duly  closed." 
This  declaration  was  tdtra  vires.  He  acted  ministerially  in 
taking  and  reducing  the  evidence  of  the  witness  to  writing. 
He  could  not  judicially  determine  any  question  that  might  be 
made,  or  control  the  counsel  in  the  examination  of  the  witness. 
The  statute  prescribes  his  duty,  and  is  mandatory,  compelling 
him  to  insert  in  the  deposition  every  answer  or  declaration  of 
the  witness  examined  which  either  party  should  require  to  be 
included  therein.  (2  K.  S.,  399,  §  37.)  Upon  the  present 
motion  being  made  at  Special  Term,  the  preliminary  objection 
was  taken  that  the  examination  had  been  closed  by  the  judge 
by  whom  it  was  taken,  and  that  the  court  could  not  review 
such  decision  and  act  in  closing  the  examination,  and  the 
objection  was  sustained  and  the  motion  denied  solely  for  that 
reason,  viz.,  a  want  of  power  of  the  Special  Term  to  review 
that  declaration  of  the  judge  in  closing  the  examination,  and 
the  reason  is  assigned  in  the  order.  The  order  of  the  General 
Term  merely  affirms  that  order,  and  in  affirming  the  order 
without  qualification  or  modification,  it  affirms  it  in  all  its 
parts,  and  the  grounds  upon  which,  by  its  terms,  it  was 
granted.  The  order  cannot  be  qualified  in  its  operation  and 
effect  by  reference  to  the  opinion  of  the  court.  The  court 
speaks  by  its  order,  and  effect  must  be  given  to  it  according 
to  its  terms.  If  the  order  appealed  from  was  made  in  the 
exercise  of  the  discretion  of  the  court,  the  appeal  must  be  dis- 
missed ;  but  if  granted  by  reason  of  supposed  want  of  power, 
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88  it  BeemB  to  have  been,  it  must  be  reversed,  and  the  proceed- 
ings remitted,  that  the  conrt  may,  in  its  discretion,  make 
such  disposition  of  the  application  as  shall  be  deemed  proper. 
It  was  the  duty  of  the  court  below  to  decide  the  motion  upon 
its  merits,  and  in  the  exercise  of  the  discretion  vested  in  it. 
Perhaps  the  court  at  General  Term  did  intend  to  pass  upon 
the  merits  and  not  to  deny  the  appUcation  upon  the  prelimi- 
nary objection  which  prevailed  at  Special  Term ;  but  if  so, 
the  order  should  have  so  declared. 

The  order  of  the  General  and  Special  Terms  must  be 
reversed,  and  the  proceedings  remitted  to  the  Supreme  Court, 
to  the  end  that  it  may  proceed  and  consider  the  application 
on  its  merits. 

All  concur ;  Milleb,  J.,  in  result. 

Ordered  accordingly. 


Fanky  Kylb,  et  al..  Appellants,  v.  Geobgb  A*  Eyle, 

Executor,  etc.,  Kespondent. 

'm  400  '^^  provisionfi  of  the  Revised  Statutes  giving  a  widow  damages  for  with- 

\m_6j&  holding  dower  (1  R.  S.,  742,  §  19,  et  seq.) ,  were  intended  to  prescribe  the 

sole  role  to  determine  the  amount  thereof;  and  by  and  under  the  statute 
alone  can  she  now  recover,  either  at  law  or  in  equity. 

As  to  whether  an  executor  of  an  heir  at  law  has  the  right  to  charge  the 
estate  of  his  testator,  or  expend  the  assets  in  his  hands,  for  the  payment 
of  arrears  of  dower,  where  dower  has  not  been  assigned,  gtu»re. 

J.  died  in  1856,  intestate,  leaving  a  widow  and  five  children.  G.  and 
D.,  two  of  the  children,  bought  out  the  interests  of  the  others  in  cer- 
tain real  estate  of  which  J.  died  seized,  and  subsequently  G.  conveyed 
his  interest  to  D.  D.  died  in  March,  1871,  leaving  a  will  of  which  G. 
was  executor;  he,  in  January,  1878,  allowed  to  the  widow  of  J.,  for  the 
arrears  of  her  dower,  the  value  of  the  use  of  one-third  of  the  real  estate 
for  six  years  prior  to  the  testator's  death,  and  gave  his  promissory  note  to 
her  for  the  amount,  deducting  a  sum  paid  by  the  testator  in  his  lifetime. 
No  dower  had  been  admeasured  or  demanded,  and  no  action  to  recover 
the  same  had  been  commenced.  The  amount  of  the  note  was  allowed 
to  the  executor  on  settlement  of  his  accounts  by  the  surrogate.  MUd, 
error;  that  the  allowance,  if  it  could  be  sustained  at  all,  must  stand  in 
the  place  of  a  judgment  for  damages;  and,  as  the  said  statute  (§  20) 
only  allows  damages  to  be  estimated  for  six  years  prior  to  a  judgment 
therefor,  the  allowance  could  only  be  for  a  period  beginning  six  years 
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prior  to  the  time  it  was  made,  and  ending  at  the  testator's  death,  about 
four  years  and  two  months;  also,  that  as,  by  said  statute  (§20),  the 
widow  is  only  entitled  to  recover  damages  of  other  persons  than  the 
heirs  of  her  husband,  from  the  time  of  demanding  dower  of  them, 
and  as,  although  the  testator  was  an  heir,  yet  he  inherited  but  an  undi- 
vided one-fifth,  and  derived  title  to  four-fifths  of  the  lands  by  grant, 
for  the  value  of  the  use  of  those  four-fifths  he  was  liable  only  from  the 
time  demand  was  made;  and,  no  demand  having  been  made,  he  was 
only  liable  for  one-fifth  of  the  use  for  the  period  above  stated;  and  that, 
therefore,  the  executor  had  no  authority  to  pay  the  widow  her  damages 
out  of  the  assets  of  the  estate,  upon  the  basis  adopted,  still  less  to 
charge  the  estate  by  an  executory  contract  to  make  such  payment. 

In  the  deed  from  the  three  other  children  to  G.  and  D.,  it  was  stated  to 
be  the  intent  to  leave  the  right  of  dower  in  the  lands  to  be  adjusted  and 
arranged  by  the  grantees.  Held,  that  the  obligation  thus  imposed  upon 
the  grantees  was  joint,  and  G.  had  no  right  or  power,  as  executor  of 
the  estate  of  D.,  to  put  the  whole  burden  upon  it  to  the  relief  of  himself. 

A  surrogate  has  jurisdiction  to  hear  and  adjudge  upon  a  claim  of  an 
executor  against  the  estate  of  his  testator,  whether  the  same  be  disputed 
or  not. 

A  petition  of  appeal  from  a  surrogate's  decree  settling  the  accounts  of  an 
executor,  allowing,  among  other  things,  a  claim  of  the  executor  against 
the  estate,  of  $1,500,  stated,  as  one  ground  of  appeal,  that  the  surrogate 
erred  in  adjudging  that  the  estate  was  indebted,  upon  the  proofs,  to  the 
executor  for  the  sum  so  allowed.  J3Md,  that  it  was  error  for  the  Qen- 
eral  Term  to  decline  to  pass  upon  the  sufficiency  of  the  evidence  to 
sustain  the  decree;  and  that,  in  reviewing  the  judgment  of  the  General 
Term,  it  was  the  duty  of  this  court  to  look  into  the  testimony  and  to 
determine  that  question. 

£4fle  V.  JSiyle  (8  Him,  458)  modified. 

(Argued  November  30,  1870;  decided  December  5,  1876.) 

These  are  cross-appeals  from  an  order  of  the  General  Term  of 
the  Supreme  Court,  in  the  fourth  judicial  department,  modify- 
ing a  decree  of  the  surrogate  of  Oajuga  county,  and  remitting 
the  case  for  further  proceedings.  (Reported  below,  3  Hun, 
458.) 

The  decree  was  upon  final  settlement  of  the  accounts  of  the 
executors  of  David  Kyle.  The  executors,  George  A.  Kyle 
and  WiUiam  Mersereau,  filed  separate  accounts.  The  former 
also  filed  an  individual  account  against  th^  executor.  One 
item  in  his  account  was  for  $1,300,  alleged  to  have  beein  paid  to 
Mary  Kyle,  widow  of  John  Kyle,  in  satisfaction  of  her  claim 
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for  arrears  of  dower  in  certain  real  estate  of  which  her  has- 
band  died  seized.  One  item  of  the  individual  accoimt  was 
$1,500,  for  an  interest  in  certain  personal  property  alleged  to 
have  been  sold  by  the  executor  to  his  testator  during  his  life- 
time. This  item  was  contested  by  the  widow  and  child  of  the 
testator,  who  claimed,  upon  the  hearing,  that  the  surrogate 
had  no  jurisdiction  to  hear  disputed  claims  of  this  nature. 
These  two  items  were  allowed  by  the  surrogate,  and  are  the 
only  ones  in  question  here. 

The  facts  in  regard  to  the  first  item  are  these :  Said  John 
£yle  died  intestate,  January  23,  1857,  leaving  said  Mary 
Kyle,  Mb  widow,  and  Ave  chUdren  him  surviving,  among 
whom  were  the  said  testator  David  Kyle,  and  the  said  execu- 
tor George  A.  Kyle.  The  said  intestate  died  seized  of  a  farm, 
known  as  the  "  Benedict  farm."  In  March,  1857,  the  other 
children  conveyed  by  deed  to  George  and  David  their  interest 
in  said  farm.  The  deed  contained  this  clause :  "  This  convey- 
ance is  intended  to  leave  the  right  of  dower  of  Mary  Kyle,  to 
be  adjusted  and  arranged  by  the  parties  of  the  first  part."  No 
arrangement  was  made  with  the  widow ;  no  dower  assigned, 
and  no  action  commenced  for  the  recovery  thereof.  In  June, 
1865,  said  George  A.  Kyle  sold  and  conveyed  his  interest  in 
the  farm  to  David.  David  paid  to  his  mother  the  sum  of 
$500.  Upon  the  settlement,  said  George  A.  Kyle  presented, 
as  a  voucher  for  the  first  item,  a  claim  presented  by  his 
mother,  as  follows : 

"  Thb  Estate  of  DAvro  Kyle,  deceased,  to  Mbs.  Maby 

Kyle,  De. 

"  To  the  use  and  net  profits  of  her  interest  in  the 
farm  owned  by  the  late  David  Kyle,  deceased, 
for  six  years  previous  to  the  death  of  the  said 
David  Kyle,  on  the  17th  day  of  March,  1871, 
at  the  rate  of  $300  per  year,  $1,800,  deducting, 
as  near  as  I  can  state,  during  the  six  years,  the 
sum  of $500  00 

$1,300  00" 
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With  her  receipt  for  the  amount  dated  January  24,  1873, 
It  appeared  that  he  gave  to  her  his  promissory  note  for  the 
amount. 

The  widow  and  child  of  the  testator  appealed  from  the  sur- 
rogate's decree.  In  the  petition  of  appeal  one  ground  stated 
is  as  follows : 

^'  That  the  said  surrogate  also  erred  in  assuming  jurisdic- 
tion to  hear,  try  and  determine  the  contested  claim  of  the  said 
George  Kyle,  against  his  deceased  brother's  estate,  of  $1,500, 
against  the  objection  of  your  petitioners,  who  desire  to  try 
the  same  before  a  competent  court  and  jury ;  and  also  in 
adjudging  that  the  said  estate  was  indebted,  upon  the  proofs, 
to  the  said  George  Kyle,  for  the  said  $1,500,  and  in  ordering 
that  it  be  paid  to  him,  as  will  appear  by  said  decree  ren- 
dered." 

The  General  Term  reversed  the  decree  as  to  the  $1,300 
item,  sustaining  it  as  to  the  item  of  $1,500,  and  remitted  the 
case  to  the  surrogate  for  further  proceedings.  Both  parties 
appealed  to  this  court. 

Jaa,  R,  Goa^  for  the  plaintiSs.  A  widow,  claiming  dower, 
has  no  estate  in  the  land  of  her  husband  until  the  same  has 
been  admeasured.  (2  Bouv.  Inst.,  §  1765 ;  4  Kent's  Com.,  61, 
62,  and  note ;  Oreen  v.  PuUhomi^  1  Barb.,  506 ;  Scott  v.  Horn- 
a/rdy  3  id.,  819 ;  Lcmrence  v.  MiUer^  2  N.  T.,  245 ;  Yates 
V.  Paddochy  10  Wend.,  528.)  Her  claim  is  not  assignable. 
{Ritchie  V.  Putaicrni^  13  Wend.,  524.)  The  adjudication  by 
the  surrogate  upon  the  disputed  claim  of  defendant  for  the 
undivided  half  of  the  personal  property  on  the  farm  in  June, 
1865,  was  without  jurisdiction  and  void.  (Magee  v.  VeddeVy 
6  Barb.,  354 ;  WHsan  v.  Bapt  Soc,  10  id.,  316, 318  ;  Disosway 
V.  Bamky  24  id.,  64 ;  Cooper  v.  FelteVy  6  Lans.,  484 ;  Tucker 
V.  Tucker^  4  Keyes,  149  ;  Cv/rtis  v.  StiU/weU^  32  Barb.,  354 ; 
Andrews  Y.  WaUedge^  17  How.  Pr.,  263 ;  CampbeUy.  Th/xtcher^ 
54  Barb.,  385 ;  15  Abb.  Pr.,  31.) 

E.  A  Woodin  for  the  defendant.  Defendant  could  settle 
and  compromise  with  the  widow  her  claim  for  dower,  althongli 
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it  had  never  be^n  i^  fact  assigned.  (Tyler  on  Infancy  and 
Coverture,  626;  Johnson  v.  ThomaSy  2  Paige  Ch.,  384;  1 
Story's  Eq.,  597 ;  Goates  v.  Cheecer^  1  Cow.,  479.)  The  sur- 
rogate had  jurisdiction  to  hear,  try  and  determine  defendant's 
claim  against  the  estate  of  his  testator.  (E.  S.  [Edm.  ed.],  90, 
§  33  ;  Laws  of  1837,  chap.  460,  §  37,  as  amended  by  Laws  of 
1868,  chap.  594 ;  Jumel  v.  Jvmely  7  Paige,  591 ;  Ga/rdner  v. 
Ga/rdneTy  id.,  112 ;  WUUams  v.  Pv/rdy^  6  id.,  166 ;  Robmson 
V.  RaynoTy  28  N.  T.,  494.) 

FoLGEB,  J.  We  agree  with  the  General  Term  that  the 
surrogate  erred  in  allowing  to  the  executor  the  amount  of  the 
promissory  note  made  by  him  to  Mary  Kyle.  The  reasons,  as 
far  as  they  are  given  by  the  General  Term,  are  sound.  The 
learned  counsel  for  the  executor  claims  that  they  present  but 
a  partial  view,  and  that  the  action  of  the  executor  will  be 
upheld  in  equity,  and  says  that  equity  will  give  aid  to  a  dow- 
eress  after  her  remedy  at  law  is  gone,  and  cites  Johnson  v. 
Thomas  (2  Paige,  384),  and  other  authorities  to  the  same  end 
as  that.  He  claims  that  equity  treats  the  heir  at  law  of  the 
premises  as  a  trustee  for  the  widow  of  her  arrears  of  dower. 
But  that  is  not  the  sole  question  here.  Another  is,  can  a 
widow  claim  and  recover  rents  and  profits  of  her  dower  until 
it  has  been  assigned  ?  And  further  than  that,  has  an  executor 
of  the  heir  a  right  to  charge  the  estate  of  his  testator,  or 
expend  the  assets  in  his  hands,  for  the  payment  of  such  arrears 
in  such  case  ?  Equity  was  wont,  before  the  Revised  Statutes 
gave  the  widow  a  better  remedy  at  law  for  her  dower  and  the 
rents  and  profits  than  was  theretofore  furnished,  to  entertain 
her  bill  for  an  assignment  of  her  dower,  and  gave  it  either  by 
metes  and  bounds,  or  an  alternate  use  of  the  property,  or  an 
assignment  of  a  third  of  the  rents  and  profits,  or  by  a  gross 
sum  reckoned  by  the  annuity  tables ;  as  the  circumstances  of 
the  case  required,  (see  Coaies  v.  CheeveTy  1  Cow.,  476),  and 
in  so  doing  it  held  the  heir  at  law,  or  devisee  of  the  premises, 
as  trustee  for  her  of  the  arrears,  though  dower  had  not  been 
demanded.     And  when  she  had  died  before  she  had  established 
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her  right,  there  was,  in  favor  of  her  representatives,  decreed  an 
account  of  rents  and  profits  since  the  time  her  right  had 
accrued.  But  we  are  not  aware  that  this  has  been  done  in  this 
State,  save  in  an  action  brought  by  her  for  an  assignment  of 
dower,  and  as  an  incident  to  it.  No  express  authority  that  it 
has  been,  or  can  be  done,  has  been  produced  to  us  by  counsel. 
It  has  been  strongly  intimated  in  Maryland  that  it  will  not. 
{KiddaU  v.  Trimble,  1  Md.  Ch.  Dec,  143.)  It  has  been  held 
in  Mississippi  that  it  will  {Ha/rper  v.  Archer,  28  Miss.  212), 
but  without  elaborate  consideration,  and  the  authorities  cited 
(viz..  Story's  Eq.  Jur.,  §§  625,  626 ;  Park  on  Dower,  362 ; 
Fonbl'q  Eq.  Book,  1,  ch.  3,  §  3),  when  sifted,  do  not  sustain 
the  decision,  and  go  no  further  than  that  where  the  widow  or 
tenant  has  died  pending  suit,  before  arrears  of  dower  have 
been  ascertained  and  awarded,  a  court  of  equity  will  revive 
the  suit  in  favor  of  her,  or  against  his,  representatives,  to 
enable  a  recovery  of  the  arrears.  The  principle  is,  that  the 
dower  is  the  principal  thing,  and  the  rents  and  profits  merely 
accessory  and  consequential.  Until  the  right  to  the  principal 
is  established  and  it  obtained,  that  which  is  only  incidental 
cannot  be  had.  The  Revised  Statutes  of  this  State,  in  declaring 
the  right  of  the  widow  to  recover  damages  for  withholding 
dower,  say  that  they  shall  be  estimated  in  the  suit  for  the 
recovery  of  the  dower.  (1  R.  S.  742,  §§  19,  20.)  There  are 
other  considerations  growing  out  of  the  statutes,  which  bear 
upon  this  question,  and  upon  the  existence  of  a  legal  or  equit- 
able obligation  upon  the  estate  of  the  testator  to  pay  this  claim. 
The  statute  gives  a  widow  damages  for  withholding,  to  be 
recovered  in  the  action  in  which  she  shall  recover  her  dower. 
{1  R.  S.,  p.  Y42,  §  19.)  It  permits  the  damages  to  be  esti- 
mated to  the  time  of  recovering  judgment  therefor,  but  not 
to  exceed  six  years  in  the  whole  in  any  case  (id.,  §  20),  that  is 
to  say,  for  no  more  than  six  years  prior  to  the  judgment.  As 
the  widow  here  had  no  judgment,  the  allowance  made  to  her 
by  the  executor  must  stand,  if  it  stands  at  all,  in  the  place  of  a 
judgment,  and  the  time  for  which  she  could  be  allowed  must 
be  for  six  years  prior  to  that  date.     The  allowance  took  place 
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January  24, 1873,  and  the  six  years  would  ran  back  to  that 
date  in  1867.  The  testator  died  in  March,  1871,  about  the 
seventeenth,  so  that  no  more  could  by  the  statute  be  had  of  his 
estate,  than  for  a  period  beginning  January  24, 1867,  and  ending 
with  his  death,  or  about  four  years  and  two  months.  But  the 
executor  did  allow  for  a  period  of  six  years  before  the  testar 
tor's  death,  thus  charging  the  estate  with  more  than  the  statute 
law  would  exact  of  it.  The  basis  of  the  allowance  was,  that 
the  value  of  the  use  of  the  third  was  $300  per  year,  or  $1,800 
in  all ;  from  which  was  deducted  $500,  which  it  was  admitted 
by  the  widow  had  been  paid  by  the  testator  in  his  lifetime. 
As  his  estate  in  1873  was  liable  for  no  more  than  about  four 
years'  arrears,  which  would  be  about  $1,200,  the  deduction  of 
$500  would  leave  but  about  $700  to  be  paid,  instead  of  the 
$1,300  claimed  to  have  been  paid.  Again,  by  section  20 
{8vpra\  the  widow  is  entitled  to  recover  damages  of  the  heir 
from  the  time  of  the  death  of  her  husband,  and  of  other  per> 
sons  from  the  time  of  demanding  her  dower  of  such  persons.. 
Now  the  testator,  though  an  heir  of  the  widow's  husband,  was 
not  an  heir  of  the  whole  farm.  He  inherited  but  an  equal 
undivided  fifth.  As  to  the  other  four  parts  he  was  a  grantee 
of  the  other  heirs,  of  whom  the  executor  was  one.  And  for 
the  value  of  the  use  of  these  four  parts,  he  was,  by  statute,  liable 
only  from  the  time  that  dower  was  demanded  of  him.  But 
dower  was  never  demanded  of  him.  So  that  his  estate  was 
liable,  in  any  view,  xmder  the  statute,  but  for  one-fifth  of  $300 
per  year,  for  four  years  and  a  little  over,  or  for  not  much  over 
$240. 

These  provisions  of  the  statute,  even  if  taken  in  the  nature 
of  statutes  of  limitation,  are  to  be  observed  both  at  law  and  in 
equity,  for  equity  as  a  general  rule  follows  the  law  in  such 
cases.  (1  Story  Eq.  Jur.,  §  64  a.)  It  is  apparent  then,  how 
inconsiderate  on  the  part  of  the  executor,  and  how  inequitable 
to  the  estate,  was  the  arrangement  he  made  with  the  widow. 
It  is  claimed  that  equity  is  not  bound  by  statutes  in  this  mat- 
ter. {Joh/nson  V.  Thomas,  sv^ra,)  But  at  the  common  law, 
a  widow  was  entitled  to  damages  from  the  time  only  when  she 
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recovered  her  judgment  for  her  dower.  It  was  by  statute  that 
she  first  became  entitled  to  arrears.  Though  equity  has  asserted 
a  freedom  from  that  statute,  we  think  that  by  the  Kevised 
Statutes  it  was  meant  to  prescribe  the  sole  rule  for  the  amount 
thereof,  both  at  law  and  equity,  and  that  it  is  now  by  statute 
alone  in  this  State  that  she  may  recover,  either  at  law  or  equity. 
Certainly  eqxiity  is  bound  by  the  statutory  limitation  of  twenty 
years  for  the  demanding  of  her  dower.  (1  E.  S.,  742,  §  18.) 
By  the  Revised  Laws  (1  R.  L.,  60,  §  1)  she  might  prosecute 
at  any  time  in  her  life.  The  revisers  meant  to  limit  the  right 
in  accordance  with  the  law  as  to  other  claims  to  real  estate,  (5 
R.  S.  [Edm.  ed.],  504),  and  their  notes  show  that  they  sought 
a  like  end  of  public,  policy  in  fixing  the  amount  of  arrears  that 
might  be  recovered.  (Id.)  The  reason  why  equity  in  former 
times  did  not  limit  the  widow  to  any  period  in  her  recovery 
of  arrears,  was  that  there  was  no  limitation  at  law.  {Oli/ver  v. 
Richardson^  9  Ves.,  Jr.,  221).  Now,  in  England,  equity  fol- 
lows the  statute.  (Bamford  v.  Bamfordy  5  Hare,  *203.)  The 
rule  should  be  the  same  here.  In  the  absence  of  a  judgment 
for  dower,  without  action  brought  therefor,  in  the  absence  of 
any  demand  of  dower,  without  explicit  contract  shown  with 
the  widow  to  pay  for  the  use  of  it,  we  do  not  perceive  the 
right  of  the  executor  to  pay  the  widow  therefor  upon  the 
manifestly  illegal  basis  adopted  by  him,  out  of  the  assets  of 
the  estate,  and  still  less  to  charge  the  estate  directly  or  indi- 
rectly by  an  executory  contract  to  make  such  payment. 

We  do  not  lose  sight  of  the  clause  in  the  deed  from  three 
of  the  co-heirs  at  law  to  the  brothers,  the  testator  and  executor. 
Doubtless  it  created  an  obligation  from  the  grantees  in  the 
deed  to  the  grantors.  It  may  be  that  in  equity  the  widow 
could  avail  herself  of  it,  but  only  in  accordance  with  its  terms. 
The  obligation  is  joint,  upon  George  the  executor,  as  well  as 
David  the  testator.  The  personal  obligation  yet  bears  upon 
George,  as  much  as  upon  the  estate  of  David.  George  had 
no  right  or  power  as  executor  of  the  estate,  to  put  the  whole 
burden  upon  the  estate,  to  the  relief  of  himself. 

To  avoid  misapprehension,  it  is  well  to  say,  that  we  intimate 


408  Kyle  et  al.  v,  Eyls.  [I^-i 

Opinion  of  the  Court,  per  Foloeb,  J. 

no  opinion  as  to  the  right  of  the  widow  of  John  Kyle,  if  now 
alive,  to  sue  for  and  recover  her  dower,  with  such  arrears  aa 
the  law  allows. 

We  agree  with  the  General  Term,  also,  that  the  surrogate 
had  jurisdiction  to  hear  and  adjudge  upon  the  debt  alleged  to 
be  due  from  the  testator  to  the  executor.  The  statute  forbids 
the  executor  to  retain  any  part  of  the  property  of  the  testator 
for  the  satisfaction  of  his  own  debt  or  claim,  until  it  shall  have 
been  proved  to,  and  allowed  by,  the  surrogate.  (2  R.  S.,  88,  § 
33.)  It  has  been  held  that  the  proof  must  be  other  than  by 
his  own  aflSdavit.  (  Williams  v.  Purdy^  6  Paige,  168.)  It 
must  be  by  the  testimony  of  witnesses  and  all  or  any  of  the 
evidence  known  to  the  common  law,  to  be  produced  by  him. 
It  would  be  absurd  to  say  that  tl^e  surrogate  was  restricted  in 
his  inquiry,  to  the  testimony  of  witnesses  brought  by  the  exec- 
utor. If  he  is  to  take  proof,  and  allow  the  debt  or  claim  only 
after  it  is  proven  to  his  satisfaction,  he  must  be  permitted  to 
hear  also  the  testimony  brought  against  the  claim  by  those 
interested  adversely  to  it.  It  is  the  result  of  the  statute, 
giving  him  jurisdiction  to  allow  upon  proof,  that  he  has  such 
power.  It  is  true,  that  he  may  not  adjudicate  upon  a  dis- 
puted claim  of  an  alleged  creditor  of  the  estate.  But  the  cases 
are  not  alike,  for  there  no  statute  gives  him  the  power. 
{Tucker  v.  Tucker^  4  Keyes,  148.) 

It  has  been  held  that  the  surrogate  may  hear  and  determine 
upon  a  claim  against  the  executor  in  favor  of  the  estate. 
{fia/rdm£T  v.  Gardner^  7  Paige,  112.)  It  is  for  the  reason, 
that  unless  he  may  do  so,  those  interested  in  the  estate  have 
no  remedy  save  by  bill  in  equity,  inasmuch  as  no  suit  at  law 
can  be  brought ;  for  the  executor,  who  is  the  legal  representa- 
tive of  the  estate,  cannot  sue  himself.  The  same  reason  is 
applicable  here,  and  is  probably  the  base  of  the  statute  cited. 

We  do  not  agree  with  the  General  Term,  that  this  was  the 
only  point  available  to  the  appellants,  Fanny  Kyle  and  her 
son,  upon  this  branch  of  the  case.  We  think  that  the  Gen- 
eral Term  should  have  passed  upon  the  sufficiency  of  the 
evidence,  to  sustain  the  decree  of  the  surrogate  allowing  the 
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claim  of  the  executor.  Their  petition  of  appeal  distinctly 
presented  as  one  ground  of  appeal,  that  the  surrogate  erred 
in  adjudging  that  the  estate  was  indebted,  upon  the  proofs, 
to  George  Kyle  for  the  $1,500. 

In  reviewing  the  judgment  of  a  General  Term  on  an  appeal 
to  it  from  the  decree  of  a  surrogate  in  such  case,  this  court 
must  look  into  the  testimony,  and  reach  a  conclusion  upon 
the  facts  of  the  case,  and  determine  whether  the  adjudication 
of  the  surrogate  was  sustained  thereby.  {JRobmson  v.  Haynor, 
28  N.  Y.,  494.)  We  must  therefore  look  into  the  case  to  see 
whether  or  not  the  claim  of  the  executor  is  sustained.* 

The  judgment  of  the  General  Term  should  be  affirmed  as 
to  the  disallowance  of  the  arrears  of  dower,  and  reversed  as  to 
the  rest  of  the  judgment,  and  be  remitted  to  the  surrogate 
for  a  new  hearing  on  the  claim  of  the  executor.  The  ques- 
tion of  costs  to  be  disposed  of  by  the  surrogate. 

All  concur. 

Ordered  accordingly. 


The  Sisters  of  GHARrrY  of  St.  Vincent  de  Paul,  Kespond-        \  tn  Jgl 
ent,  V.  Mary  Kelly  et  al.,  Appellants.  Ii94_4wl 

Where  the  name  of  a  person  appears  to  an  instrument  purporting  to  be 
his  wiU,  and  he  acknowledges  to  witnesses  that  it  was  subscribed  by 
him,  or  for  him,  and  adopted  by  him,  it  is  a  good  subscription  of  tiie 
paper  as  a  wiU;  but  in  the  absence  of  a  subscription  in  the  presence  of 
the  witnesses,  there  must  be  substantially  such  an  acknowledgment. 

The  proTision  of  the  statute  of  wills  (2  R  8.,  68,  §  40),  requiring  a  testator 
to  subscribe  "at  the  end  of  the  will,"  means  the  end  of  the  instrument 
as  a  completed  whole,  and  where  the  name  is  written  in  the  body  of 
the  instrument,  with  any  material  portion  following  the  signature,  it  is 

*  The  omitted  portion  of  the  opinion  is  taken  up  with  an  examination 
and  discussion  of  the  evidence,  which  is  not  deemed  of  sufficient  general 
fanportance  to  require  its  reproduction  in  this  report. 
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not  properly  subscribed,  nor  can  it  be  claimed  that  the  portion  preceding 
the  signature  is  valid  as  a  will. 

John  Kelly  presented  to  two  persons  a  paper,  which  he  stated  he  had 
drawn  as  his  will,  and  requested  them  to  witness  it.  The  last  clause 
of  the  instrument  was  as  follows:  "I  make,  constitute  and  appoint 
Edward  McCarthy  to  be  executor  («/*.  KeRif)  of  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills  by  me  made."  There  was 
no  evidence  that  the  testator  wrote  the  name  "Jl  Kelly,"  save  his  state- 
ment as  to  drawing  the  wilL  After  the  two  witnesses  had  signed,  Mr. 
Kelly  wrote  his  name,  in  the  attestation  clause,  so  that  it  read: 
"Subscribed  by  John  KeUy,  etc."  There  was  no  other  signature. 
MM,  that  a  refusal  to  admit  the  instrument  to  probate  was  proper; 
that  the  signature  in  the  attestation  clause  was  not  a  due  execution, 
as  it  was  written  after  the  witnesses  had  signed  their  names;  that 
the  writing  of  the  name  "J.  Kelly,"  in  the  last  clause,  if  written  by  the 
testator,  was  not  a  valid  subscription :  First.  Because  he  did  not  present 
that  name  to  the  witnesses  for  their  attestation,  and  the  subsequent  sign- 
ing precluded  the  idea  that  he  wrote  it  or  adopted  it  for  his  signature  to 
the  paper  as  a  will.  Second.  Because  the  place  where  the  name  appears 
is  not  the  end  of  the  will. 

Bisters  of  Gh^iTity  v.  KeUy  (7  Hun,  ^0)  reversed. 

BaMn  v.  BaMn  (86  K  Y.,  416),  Wms  v.  MoU  (86  id.,  486),  In  re  Woodley 
(8  S.  &  T.,  429),  In  re  Cassmore  (1  L.  R.  Pro.  &  Div.,  1)  distinguished. 

(Argued  November  22,  1876;  decided  December  5,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  decree  of 
the  surrogate  of  the  county  of  New  York,  which  adjudged 
that  an  instrument  presented  for  probate  as  the  last  will  and 
testament  of  John  Kelly,  deceased,  was  not  properly  executed 
and  attested,  and  refused  to  admit  the  same  to  probate,  and 
remitting  the  proceedings  to  said  surrogate,  with  instructions 
to  admit  the  same  to  probate.     (Reported  below,  7  Hun,  290.) 

Of  the  last  clause  of  the  instrument,  so  presented  for  pro- 
bate, and  the  attestation  clause,  the  following  is  a  copy,  with 
the  signatures  as  they  appear : 

"Likewise,  I  make,  constitute  and  appoint  Edward  McCarthy 
to  be  executor  (J.  Kelly)  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made. 

"  In  witness  whereof,  I  have  hereunto  subscribed  my  name 
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and  aflSxed  my  seal,  the  24th  day  of  July,  1874,  in  the  year  of 
onr  Lord  one  thousand  eight  hundred  and  sixty. 

"  Witnesses : 

"Edwakd  MoCabthy. 
"Daniel  Van  Olibf. 

"  Subscribed  by  John  Kelly,  the  testator  named  in  the  fore- 
going will,  in  the  presence  of  each  of  us,  and  at  the  time  of 
making  such  subscription  the  above  instrument  was  declared 
by  the  said  testator  to  be  the  last  will  and  testament,  and  each 

of  us,  at  the  request  of  said  testator,  and  in presence,  and 

in  the  presence  of  each  other,  sign  his  name  as  a  witness  thereto 
at  the  end  of  the  will. 

"  Eesiding  at  7  Clark  street. 

"Eesiding  at  No.  11  Sullivan  street." 

The  instrument  was  partly  printed  and  partly  written. 

It  appeared  from  the  evidence  of  the  witnesses,  McCarthy 
and  Yan  Clief,  that  the  testator  presented  the  instrument  to 
them,  saying:  «I  drawed  up  a  wiU  for  fear  any  thing  might 
happen  me  before  coining  back ;  in  case  there  was  any  discus- 
sion about  the  trifle  of  money  I  have,  I  want  you  to  witness 
this  will."  At  the  time,  the  name  "  J.  Kelly  "  was  written  in, 
as  it  appears,  in  the  last  clause.  The  witnesses  then  signed 
their  names,  and  thereafter  the  testator  wrote  the  name  ^^ John 
Kelly,"  as  it  appears  in  the  attestation  clause.  Further  facts 
;  ppear  in  the  opinion. 

Otto  Horwitz  for  the  appellants.  The  witnesses  to  the  will 
.  hould  have  signed  after  the  will  was  signed  by  the  testator. 
{Jackson  v.  Jackson^  39  N.  T.,  153,  163.)  The  will  was  not 
signed  by  the  testator  at  the  end,  as  required  by  the  statute. 
(Kedf .  L.  and  Pr.  Sur.  Courts,  75,  76 ;  Wms.  on  Exrs.,  65 ; 
Smee  v.  Bryer^  6  Notes  of  Cases,  420 ;  In  re  Mikoaa^dj  1  Curt., 
912 ;  MoOuire  v.  Kerr^  2  Bradf .,  244,  257 ;  Remsen  v.  Brvnh 
erhoff,  26  Wend.,  326 ;  Head^fs  WiU,  15  Abb.  Pr.  [N".  8.], 
211-219 ;  Jackson  v.  Jackson^  39  N.  T.,  153 ;  Hoysradt  v. 
Emgma/n^  22  id.,  372.)  A  will  must  be  signed  by  the  tes- 
tator, in  the  presence  of  each  of  the  witnesses,  or  the  signature 
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acknowledged  by  him  to  have  been  made  in  their  presence. 
(2  E.  S.,  7,  §  40 ;  Ch^ifee  v.  Bap.  Mis.  Cor.,  10  Paige,  85, 
92 ;  Hemsen  v.  Brmkerhoff,  26  Wend.,  331 ;  Lewis  v.  Lewisy 
IIKT.,  220.) 

Ja/mes  A.  Deering  tor  the  respondents.  The  will  was  prop- 
erly subscribed  by  the  testator  and  the  witnesses.  {McGuire 
V.  Kerr,  2  Bradf .,  257 ;  Eedf .  on  Wills,  703  ;  Canhcn/  v.  Jeiv- 
ningsj  1  S.  C.  R,  622 ;  Cohen's  EstaU,  1  Tuck.,  286 ;  Hitch- 
cock  V.  Thxmipson^  13  S.  C.  R.,  279 ;  In  re  Oilman^  38  Barb., 
864 ;  Tounde  v.  BaUy  4  N.  T.,  140 ;  Thompson  v.  Quinhyy 
2  Bradf.,  449 ;  In  re  Ducme^  8  Jur.  [N.  S.],  752 ;  In  re 
Woodly,  3  Sw.  &  Tr.,  429 ;  In  re  Coomsy  L.  R.,  P.  &  D., 
302 ;  In  re  Baker^  Prerog.  Ct.,  1844 ;  3  Notes  of  Cases,  162 ; 
2  Pars,  on  Cont,  515 ;  4  Eaat,  130 ;  3  Sandf.,  318  ;  17  N.  Y., 
194 ;  14  M.  &  W.,  794 ;  1  Eedf.  on  Wills,  208,  209 ;  Winsan 
V.  Pratt^  5  J.  B.  M.,  484 ;  Roper  v.  Franklin^  6  Grat.,  1 ; 
Rucker  v.  La/mbdony  12  Sw.  &  M.,  230 ;  Secherest  v.  JEdwardSj 
4  Mete.  [Ky.],  163.)  The  subscription  of  the  testator,  and  th6 
acknowledgment  thereof  to  the  attesting  witnesses  was  in 
conformity  with  the  statute.  {Harrison  v.  Ha/rrisony  36 
N.  Y.,  486 ;  Baskm  y.  Baskmy  id.,  416 ;  Butler  v.  Bensony 
1  Barb.,  526  ;  1  Jarm.  [ed.  1861],  74 ;  EUis  v.  Smithy  1  Ves., 
Jr.,  11 ;  1  Redf.  on  Wills,  209-211 ;  Armstrong  v.  Armr 
strongy  29  Ala.,  538  ;  Rosser  v.  FramkUny  6  Grat.,  1 ;  Dud- 
ley V.  Dudley y  3  Leigh.,  436  ;  Bone  v.  Speary  1  Philim.,  345 ; 
Tone  V.  Castle,  1  Curt.,  303 ;  Dewey  v.  Dewey,  1  Mete,  349  ; 
Nicherson  v.  Brick,  19  Cush.,  332 ;  Tilden  v.  Tildeny  13 
Gray,  110 ;  Todd  v.  Thompsony  9  L.  T.  [K  S],  177 ;  HaU  v. 
HaUy  17  Pick.,  373.)  The  declaration  of  the  testator,  at  the 
time  of  acknowledging  the  signatures,  that  the  paper  was  his 
last  will  and  testament  was  sufficiently  within  the  statute. 
{H%mn  V.  Cojsey  5  N.  Y.  Surr.,  307 ;  Yam,  Hoosier  v.  Va/n 
Hoosier,  id.,  365 ;  HwrU  v.  Moobrie,  3  Bradf.,  322 ;  Tunnison 
V.  Ttmnison,  4  id.,  138 ;  White  v.  TrusteeSy  6  Bing.,  310 ; 
Rishen  v.  Hicksy  3  Bradf.,  353  ;  Nipper  v.  Groeshecky  22  Barb., 
670.)    The  absence  of  a  seal  was  not  fatal.    {In  re  Diezy  50 
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N.  T.,  88.)  This  is  a  case  where  mere  technical  objections 
should  be  rejected.  (Eedf .  on  Wills,  212, 213  ;  In  re  Walker^ 
1  Sw.  &  Tr.,  663  ;  In  re  Gamruyre^  1  L.  E.,  663.) 

FoLOEB,  J.  It  is  clearly  proven,  that  the  witnesses  to  the 
instrument  saw  no  act  of  signing  it,  by  tlie  deceased,  until 
after  they  had  signed  their  own  names  to  it. 

It  is  the  law  of  this  State  that  a  subscription  of  a  will  by  a 
testator,  after  the  witnesses  have  signed  their  names  to  it,  is 
not  a  due  execution  of  it  by  him.  {Jackson  v.  Jackson^  39 
N.  Y.,  153.) 

But  it  is  not  a  requisite  that  he  should  subscribe  the  will  in 
their  presence.  If  he  has  subscribed  his  name  in  the  proper 
place  before  they  are  called  in,  and  then  acknowledges  to  them 
such  subscription  to  have  been  made  by  him,  it  is,  so  far,  an 
execution  in  due  form.    (2  R.  S.,  63,  §  40,  sub.  2.) 

Now  the  name  "e/.  Kelly  ^^  did  appear  in  this  instrument 
before  the  witnesses  put  their  names  to  it.  It  did  not 
expressly  appear  that  that  name  was  written  by  the  testator, 
though  perhaps  it  may  be  legally  inferred  that  it  was,  from  his 
declaoittion  that  he  "drawed  up"  the  paper.  There  is  no 
oral  proof  other  than  this  that  it  was  his  handwriting.  If  a 
deceased  person's  name  appear  to  an  instrument  purporting 
to  be  his  will,  and  he  acknowledge  to  the  witnesses  that  name 
to  have  been  subscribed  by  him,  or  subscribed  for  him  at  his 
request  or  with  his  consent,  and  adopted  by  him  as  his  own 
act,  it  is  a  good  subscription  of  the  paper  as  a  will.  In  the 
absence  of  a  subscription  in  the  presence  of  the  witnesses, 
there  must  be  substantially  such  an  acknowledgment ;  and  the 
law  will  not  deem  su£Scient  proof  of  subscription  that  which 
does  not  come  up  to  this.  {Chaffee  v.  Bap,^  Miss.  Con/v.^  10 
Paige,  85 ;  Zeiois v.  Lewis^ UN.  T.,  220.)  Baskm  v.  Bashm 
(36  N.  T.,  416),  does  not  conflict  with  this  view.  In  that  case 
there  was  proof,  by  one  witness,  of  the  actual  signature  by  the 
testator ;  and  it  is  there  said  that  the  testator  must  verify  the 
-subscription  of  his  name  as  authentic,  and  stress  is  laid  upon 
his  production  of  the  paper  to  which  he  had  personally  afSxed 
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hifi  signature.  Kow  here  the  deceased  made  no  reference  to 
the  name  '^J.  KeU/y^'*  as  his  act  of  subscription.  He  did  not 
tender  the  paper  to  the  witnesses  as  a  will  completed  by  him. 
He  went  through  the  form  of  subscribing  his  name  in  another 
place  in  their  presence,  and,  so  far  as  the  testimony  shows, 
meant  that  subscription  as  his  act  of  authentication.  This 
does  not  come  up  to  the  requirement  in  B^km  v.  Bcbshin, 
He  did  not  present  to  the  witnesses  that  name,  ^'  J.  Kelly ^^ 
in  the  middle  of  a  sentence,  for  their  attestation.  He  might 
have  done  so,  and  did  the  testimony  give  reason  to  hold  that 
he  did,  the  case  would  be  somewhM  like  In  re  Walker  (2 
Swaby  &  Tristam,  354),  cited  by  the  learned  justice  at  General 
Term.  But  instead  of  doing  so,  he  wrote  his  name,  in 
another  mode  of  signature,  in  another  place.  In  Willis  y. 
JUoU  (36  K.  Y.,  486),  the  proof  of  subscription  was  made  out, 
in  part,  from  the  attestation  clause,  which  was  explicit  that 
an  acknowledgment  of  the  subscription  relied  upon  was  made 
to  the  witnesses.  The  signature  of  the  testator  relied  upon 
was  proven  to  be  in  his  handwriting.  The  testator  acknow- 
ledged to  one  of  the  witnesses  that  he  had  signed  the  wilL 
Another  saw  that  signature,  and  knew  that  it  was  signed  by 
the  testator.  A  third  witness  was  dead,  but  had  signed  the 
attestation  clause,  which  expressed  a  direct  acknowledgment 
of  subscription.  It  is  a  different  case  from  this.  Here  there 
was  no  reference  to  the  name  "  J.  KeQ/y  "  by  the  deceased  or 
the  witnesses  orally,  or  by  an  attestation  clause.  The  subse- 
quent signing  of  his  name,  though  out  of  the  usual  place, 
with  the  purpose  of  completing  the  instrument  by  him,  pre- 
cludes the  idea  that  he  had  made  the  name  '^  J.  Kelly "  for 
his  signature  to  the  paper  as  a  will,  or  that  he  adopted  it  as 
such.  In  each  of  the  cases  in  36  New  York  {8wpra\  there  is  an 
adoption  of  the  name  relied  upon  for  a  due  subscription  of 
the  will,  and  that  name  is  shown  to  be  the  genuine  signature 
of  the  testator.  That  adoption  was  by  some  unequivocal 
declaration.  There  is  lacking  in  the  case  in  hand,  an  unequi- 
vocal act  or  declaration  adopting,  as  his  subscription  to  th€ 
instrument,  the  name  now  relied  upon  to  obtain  probate. 
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Besides  this,  it  may  not  be  said  that  the  end  of  the  will  is 
at  the  place  where  the  name  "  J.  KMy  "  appears.  There  fol- 
lows it  quite  important  parts  of  a  will  —  the  nomination  of 
an  executor,  and  the  revocation  of  former  wills.  It  is  said 
that  the  whole  testamentary  disposition  preceded  that  name^ 
and  that  on  rejecting  the  part  naming  an  executor,  there  can 
be  appointed  an  administrator  with  the  will  annexed.  We 
cannot  be  sure  that  such  was  the  purpose  of  the  testator. 
There  are  cases,  in  which  quite  a  material  part  of  the  intention 
and  forecast  of  the  testator,  centers  in  the  selection  of  persons 
to  execute  his  testamentary  purpose ;  where  important  trusts 
are  created  in  behalf  of  natural  persons,  important  charitable 
institutions  are  founded,  or  other  large  and  far-reaching 
designs  are  shaped,  and  the  administration  and  execution  of 
them  committed  to  the  executors  of  the  will,  who  are  not 
named  until  the  concluding  clause  of  it.  Indeed,  it  is  not  an 
unknown  thing  that  the  sole  object  of  the  making  of  a  last 
wiU  has  been  to  appoint  an  executor,  giving  no  testamentarj 
disposition  of  the  estate,  but  leaving  the  executor  to  dispose 
of  it  according  to  the  statute  of  distribution ;  and  such  a  will 
must  be  proved.  (3  Eedf .  on  Wills,  67.)  So  the  clause  of 
revocation  of  aU  former  wills  is  somethnes  of  much  import, 
and  it  is  usually  the  final  provision  in  a  will.  A  will  may 
become  operative  as  a  revocation  of  a  former  will,  though 
inoperative  in  other  respects.  {Laughton  v.  Atkins^  1  Pick., 
535.)  Can  we  say  that  the  end  of  the  will  has  been  found, 
until  the  last  word  of  all  the  provisions  of  it  has  been  reached  ? 
To  say  that  where  the  name  is,  there  is  the  end  of  the  will,  is 
not  to  observe  the  statute.  That  requires  that  where  the  end 
of  the  will  is,  there  shaU  be  the  name.  It  is  to  make  a  new 
law  to  say  that  where  we  find  the  name,  there  is  the  end  of 
the  wiU.  The  instrument  offered  is  to  be  scanned,  to  learn 
where  is  the  end  of  it  as  a  completed  whole ;  and  at  the  end 
thus  found,  must  the  name  of  the  testator  be  subscribed. 

It  is  true  that  there  are,  and  may  be,  cases  in  which  all  that 
a  testator  commits  to  writing  in  the  same  connection  with  his 
eicpression  of  testamentary  purpose,  will  not  be  taken  as  part 
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of  his  last  will  and  testament.  {Tonnde  v.  HaU^  4  Oomst., 
145 ;  Thorrvpson  v.  Quiniby,  2  Bradf .,  449.)  But  there  nrust 
be  evidence  thereof  in  the  form  of  the  paper ;  in  the  wording 
and  date  of  it ;  in  the  circumstances  jittending  the  execution, 
and  preparation  of  the  place  for  the  signature  of  testator  and 
witnesses;  and  in  the  fact  that  the  portion  of  the  written 
matter  taken  as  a  will  to  the  exclusion  of  the  other,  is  a  suf- 
ficient will  in  form  and  substance.  Such  a  case  was  CorJboy  v. 
Jenmngs  (1  Sup.  Ot.  Rep.,  622),  which  we  refer  to  only  as  an 
illustration  of  a  probable  state  of  facts. 

There  are  some  cases  cited  by  the  respondent  from  courts  to 
which  an  appeal  lies  to  this  court.  They  are  of  recent  decision. 
The  judgments  in  them  may  have  been  appealed  from.  We  will 
not  risk  the  appearance  of  a  prejudgment  by  comment  upon  them. 

I  have  examined  all  the  cases  cited  by  the  respondent's 
counsel.  They  are,  many  of  them,  from  other  jurisdictionB, 
and  pass  upon  statutes  quite  different  from  ours,  or  which 
have  had  a  laxer  interpretation  than  has  been  given  to  ours  by 
our  predecessors. 

The  cases  of  In  re  Woodley  (3  S.  &  T.,  429  [1864]),  In  re 
Walker^  mpra  (1862),  and  In  re  Cassmore  (1  L.  R.  Pro.  & 
Div.  [1869]),  cited  by  the  learned  justice  at  General  Term, 
were  decided  after  the  act  of  parliament  (15  and  16  Victoria, 
ch.  2^,  1852-18.53),  which  very  much  relaxed  the  rigor  of  the 
former  act,  which  is  said  (in  Jackson  v.  Jackson^  mpra^  to 
have  been  very  like  ours.  (For  a  statement  of  the  provisions 
of  the  act  of  1862  and  1853,  see  In  re  Heady* 8  WiU^  15  Abb., 
Pr.  Rep.  [N.  S.],  218.) 

It  is  evident  that  the  deceased  considered  the  instrument  to 
be  one  paper.  We  have  no  reason  to  say  that  he  wished  one 
part  of  it  to  be  carried  into  effect  if  the  whole  was  not.  The 
statutory  provision  requiring  the  subscription  of  the  name  to  be 
at  the  end,  is  a  wholesome  one,  and  was  adopted  to  remedy  real 
or  threatened  evils.  It  should  not  be  frittered  away  by  excep- 
tions. While  its  provisions  should  not  be  carried  beyond  the 
policy  of  the  f ramers  of  it,  that  policy  should  not  be  defeated 
by  judicial  construction.     {Hayes  v.  Hardin^  6  Penn.  St.,  409.) 


1876.]        McGovEBN  V.  N.  T.  C.  &  H.  R.  R.  R.  Co.  417 

Statement  of  esse. 

We  are  brought  to  the  conclusion  that  the  paper  pro- 
pounded for  probate,  bjb  a  will,  was  not  executed  in  compli- 
ance with  the  requirements  of  the  statute  of  this  State. 

The  judgment  of  the  General  Term  should  be  reversed  and 
the  decree  of  the  surrogate  affirmed. 

All  concur. 

Judgment  accordingly. 


The  rule  requiring  persons  before  crossing  a  railroad  track  to  look  to  see 
whether  trains  are  approaching  is  not  applied  inflexibly  in  all  cases, 
without  regard  to  age  or  other  circumstances. 

In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  W., 
plaintifE's  intestate,  a  lad  eight  years  old,  it  appeared  that  he  was  going 
northerly  on  the  west  side  of  a  street,  running  north  and  south,  in  the 
city  of  R,  on  his  way  to  school;  said  street  was  crossed  by  three  tracks 
of  defendant's  road.  The  view  of  the  tracks  was  obstructed  so  that  a 
person  so  passing  could  not  see  an  engine  or  train  approaching  from  the 
west,  on  the  south  track,  until  he  was  within  four  feet  of  the  track. 
As  W.  approached  the  track  a  freight  train,  with  an  engine  at  each  end, 
each  ringing  a  bell,  was  passing  west  on  the  middle  track.  As  the  rear 
of  the  train  was  crossing  the  street,  W.  started  to  go  diagonally  across 
the  tracks,  in  the  direction  of  his  school,  when  he  was  struck  and 
killed  by  an  engine  which  was  backing  down  on  the  south  track. 
Defendant  had  a  flagman  at  the  crossing  on  the  east  side  of  the  street. 
FlaintilTs  evidence  tended  to  show  that  the  flagman  did  not  wave  his 
flag  or  do  any  other  act  to  warn  W.  of  danger  until  at  the  moment  of 
the  accident;  also  that  the  engine  was  going  at  a  speed  of  eight  or  ten 
miles  an  hour.  Persons  on  the  engine  could  not  see  the  track  to  the 
east,  on  account  of  the  coal  in  the  tender.  It  was  shown  that  a  backing 
engine  could  not  be  so  easily  stopped  as  one  moving  forward,  and  that 
when  so  moving  an  arrangement  for  discharging  sand  on  the  track,  in 
front  of  the  wheels,  to  check  the  engine,  could  not  be  applied.  The  cross- 
ing was  a  dangerous  one;  the  street  was  traversed  by  many  people,  and 
each  morning  school  children  were  accustomed  to  pass  at  this  point. 
Held,  that  the  case  was  properly  submitted  to  the  juiy ;  that  it  was  for  them 
to  say  whether,  under  the  circumstances,  it  was  prudent  to  move  an  engine 
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backward  at  such  a  rate  of  speed  without  taking  other  and  additional 
precautions  to  protect  passengers  on  the  street,  and  that  the  Jury  were 
Justified  in  finding  negligence  on  the  part  of  the  flagman;  also  that  the 
omission  of  the  boy  to  look  to  the  west  before  stepping  upon  the  track 
was  not,  under  the  circumstances,  contributory  negligence,  as  matter 
of  law. 
In  an  action  brought  by  a  father  as  administrator,  imder  the  statute  (chap. 
450,  Laws  of  1847;  chap.  056,  Laws  of  1849),  to  recover  damages  for  the 
death  of  his  infant  son,  where  the  recovery  is  for  his  exclusive  benefit, 
he  may  proceed  for  and  recover  his  whole  damages,  including  the  loss 
of  services  of  his  son  during  minority.  The  recovery  will  be  a  bar 
to  another  action  by  the  father,  as  such,  assuming  that  he  has  a  right 
of  action  independent  of  the  statute. 

< Argued  November  22, 1876;  decided  December  5,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  William  McGovem,  plaintifPs  intestate. 
The  facts  sufficiently  appear  in  the  opinion. 

Martin  W.  Cooke  for  the  appellant.  The  motion  for  a 
nonsuit  should  have  been  granted,  {(hdhcme  v.  Jf.  Y.  C. 
a/nd  H.  R.  R.  R.  Co.,  60  N.  Y.,  183-137 ;  Reynolds  v.  JST. 
Y.  C.  amd  H.  R.  R.  R.  Co.,  58  id.,  248 ;  Wa/m&r  v.  N.  Y. 
C.  amd  H.  R.  R.  R.  Co.,  44  id.,  466 ;  2  Redf .  E.  Gas.,  501 ; 
Bv/rh  V.  Broadvoay,  etc.,  49  Barb.,  529 ;  S.  &  B.  on  Neg., 
§  50  and  note ;  WUcox  v.  R.,  W.  and  0.  R.  R.  Co.,  39  N.  Y., 
858 ;  Chiffin  v.  iT.  Y.  C.  and  H.  R.  R.  R.  Co.,  40  id.,  34.) 

J.  H.  MarUndale  for  the  respondent.  The  deceased  was 
not  guilty  of  contributory  negligence.  {Reynold^  Case,  58 
N.  Y.,  252 ;  0' Mora's  Case,  51  id.,  666 ;  Thurber's  Case,  60 
id.,  326 ;  CosteUds  Case,  65  Barb.,  101.)  It  was  negligence 
for  defendant  to  run  its  engine  at  the  rate  it  was  moving. 
{GosteOo's  Case,  65  Barb.,  101.) 

Andrews,  J.  The  defendant,  on  the  trial,  contested  the 
right  of  the  plaintiff  to  recover  in  both  aspects  of  the  case, 
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on  the  question  of  negligence.  It  was  claimed  that  no  neg- 
ligence on  the  part  of  the  defendant  had  been  shown,  and 
also  that  there  was  contribntory  negligence  on  the  part  of  the 
deceased,  or  at  least  that  it  did  not  affirmatively  appear  that 
he  was  free  from  fault.  A  motion  for  a  nonsuit  was  made  on 
each  of  these  grounds,  which  was  denied.  The  refusal  to  non- 
suit was  proper,  unless  upon  the  evidence  given  it  could  be 
adjudged  as  matter  of  law  that  there  was  a  defect  in  the  plain- 
tiffs case,  in  one  or  both  of  the  particulars  mentioned. 

The  main  facts  can  be  briefly  stated.  The  accident,  which 
resulted  in  the  death  of  the  plaintiffs  intestate,  was  at  the 
John  street  crossing,  in  the  city  of  Rochester.  The  railroad 
runs  east  and  west,  crossing  John  street  at  grade  by  three 
tracks.  On  the  south-west  comer  of  John  street  and  the  rail- 
road there  is  a  house,  with  a  porch  extending  to  within  four 
feet  of  the  south  track,  and  a  person  passing  along  the  side- 
walk, northerly,  on  the  west  side  of  the  street,  cannot  see  an 
engine  or  train  approaching  from  the  west  untU  he  has 
passed  this  obstruction.  The  defendant  kept  a  flagman  at  the 
crossing  to  warn  passengers  when  trains  were  approaching, 
whose  usual  position  was  south  of  the  railroad  track  and  on 
the  east  side  of  John  street.  The  plaintiffs  intestate,  a 
lad  eight  years  of  age,  left  his  home,  south  of  the  railroad, 
on  the  morning  of  the  accident,  to  go  to  his  school,  north 
of  the  railroad  and  east  of  John  street,  and  in  company 
with  other  children  passed  northerly  in  his  usual  course, 
on  the  west  side  of  the  street,  to  near  the  railroad  track. 
At  this  time  a  freight  train,  with  an  engine  at  both  ends, 
each  having  a  bell  which  was  ringing,  moved  across  John 
street,  westerly,  on  the  second  track  of  the  railroad.  At 
the  same  time  an  engine  was  backing  down  from  the  west 
on  the  south  track,  also  ringing  a  bell.  Just  before  the 
f reiglit  train  reached  the  crossing,  the  flagman,  as  the  evidence 
on  the  part  of  plaintiff  tended  to  show,  stood  at  the  flag-house 
without  his  flag,  and  being  notified  that  a  train  was  coming 
from  the  east  took  his  flag  from  where  it  was  hanging,  and 
unfurled  it,  and  the  jury  were  authorized  to  find,  though  the 
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evidence  on  this  point  was  conflicting,  that  he  did  not  wave  it 
or  do  any  other  act  to  warn  the  children  of  danger  nntil  at 
the  very .  moment  of  the  accident.  When  the  rear  of  the 
freight  train  was  crossing  the  highway  the  boy  started  to  cross 
the  track  diagonally  from  the  south-west  comer  of  John 
street,  in  a  snow  path  leading  in  the  direction  of  his  school, 
and,  as  he  was  passing  across  the  south  track,  near  the  center 
of  the  highway,  the  backing  engine  struck  him,  and  he  waa 
thrown  down  and  shoved  along  the  track  for  a  distance  of 
ninety-six  feet,  when  the  engine  was  stopped  and  the  boy  waa 
taken  up,  and  soon  after  died.  The  rear  of  the  freight  train 
.wafi  passing  the  center  of  the  street  as  the  backing  engine 
reached  it.  There  was  much  conflict  in  the  evidence  as  to  the 
speed  at  which  the  engine  was  moving.  The  engineer  and 
other  witnesses  for  the  defendant  put  it  at  four  or  five  miles 
an  hour,  and  witnesses  for  the  plaintiff  at  eight  or  ten  miles. 
The  persons  on  the  backing  engine  could  not  see  the  track  to 
the  east,  their  view  being  obstructed  by  the  coal  in  the  tender, 
and  the  engineer  first  knew  of  the  accident  by  a  cry  from 
persons  on  the  track.  It  was  shown  that  a  backing  engine 
could  not  be  so  easily  stopped  as  one  moving  forward,  and 
that  an  arrangement  for  discharging  sand  upon  the  track  in 
front  of  the  wheels  could  not  be  applied  to  check  an  engine 
when  moving  backwards.  Thefiagman,  according  to  his  own 
testimony,  did  not  discover  the  backing  engine  until  it  was 
within  one  hundred  and  seventy  feet  or.  thereabouts  of  the 
crossing,  although  it  could  have  been  seen  by  him  for  a  dis- 
tance of  three  hundred  feet,  and  he  did  not  see  the  deceased 
go  from  the  sidewalk  on  to  the  track. 

These  facts,  we  think,  raised  a  question  for  the  jury  on 
the  whole  case.  It  was  for  the  jury  to  say  whether,  under 
tlie  circimistances,  the  defendant  exercised  due  care.  The 
crossing  was  a  dangerous  one.  It  was  across  a  public  street 
in  a  populous  city,  traversed  by  large  numbers  of  people, 
and  each  morning  children  were  accustomed  to  cross  the 
road  at  this  point  on  their  way  to  school.  The  view  west 
was   partially  obstnicted  by  the  house  and  porch  on  John 


1876.]        MoGovBEN  V.  N.  Y.  C.  &  H.  R  R.  R.  Co.  421 

Opinion  of  the  Ck)aTt,  per  Ain>BBW8,  J. 

street.  The  conjunction  of  circumstances  at  the  time  of  this 
accident  made  it  especially  important  that  the  company  should 
exercise  great  care  to  protect  foot  passengers  from  injury. 
The  noise  of  the  advancing  freight  train  was  calculated  to 
prevent  hearing  or  distinguishing  the  noise  or  the  signal 
from  the  backing  engine.  The  credibility  of  the  respective 
witnesses  was  for  the  jury,  and  if  they  believed  that  the 
engine  was  backing  at  the  rate  of  eight  or  ten  miles  an 
hour,  it  was  for  them  to  say  whether,  under  the  circum- 
stances, taking  into  view  the  nature  of  the  crossing,  the  fact 
known  to  the  company  that  children  were  accustomed  to  cross 
the  track  at  that  hour,  the  fact  that  the  persons  on  the 
engine  could  not  see  the  track  behind  them,  and  the  greater 
difficulty  in  stopping  a  backing  engine,  it  was  prudent  to 
move  it  at  that  rate  of  speed,  at  least  without  taking  other 
and  additional  precautions  to  secure  the  safety  of  persons 
passing  along  the  street. 

In  respect  to  contributory  negligence  on  the  part  of  the 
boy,  it  is  claimed  that  the  evidence  shows  that  he  did  not 
look  before  stepping  upon  the  track  to  the  west,  and  that  if 
he  had  done  so  he  would  have  seen  the  engine,  and  the 
accident  would  not  have  happened.  The  rule  which  requires 
persons  before  crossing  a  railroad  track  to  look  to  see  whether 
trains  are  approaching,  and  that  if  they  omit  to  do  so,  and 
are  injured  by  a  collision,  which  if  they  had  looked  would 
have  been  avoided,  are  to  be  deemed  guilty  of  negligence,  is 
not  to  be  applied  inflexibly,  and  in  all  cases,  without  regard 
to  age  or  other  circumstances.  The  law  is  not  so  unreasonable 
as  to  expect  or  require  the  same  maturity  of  judgment,  or 
the  same  degree  of  care  or  circumspection  in  a  child  of  tender 
years  as  in  an  adult.  (Reynolds*  Oaae^  58  N.  T.,  252.)  The 
boy  was  on  his  way  to  school,  and  no  negligence  can  be 
imputed  to  the  parents  in  allowing  him  to  go  al^ne  {Drew 
V.  The  Siosth  Avenue  R.  R.  Co.^  26  N".  Y.,  49)  as  he  had 
done  for  nine  months  before  the  accident.  The  circumstances 
at  the  time  and  the  appearances,  were  calculated  to  con- 
fuse and  mislead  him.     He  very  naturally  may  have  inferred 
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that  the  flagman  was  flagging  the  passing  train  and  not  the 
backing  engine,  and  when  the  first  danger  was  passed,  he 
doubtless  proceeded  on  his  way  unconscious  of  any  other 
peril.  The  learned  judge  at  the  trial,  in  a  very  careful 
charge  to  the  jury,  submitted  to  them  to  determine  on  this 
point  whether  "  he  did  all  that  could  be  required  of  a  lad 
of  his  years  for  his  own  safety,"  and  this,  we  think,  was 
right,  and  that  he  could  not  have  decided  the  question  of 
negligence  as  one  of  law,  conceding  the  fact  to  be,  that  the 
deceased  did  not  look  west  before  stepping  on  the  track. 

The  other  ground  of  nonsuit,  that  it  was  not  affirmatively 
shown  that  the  deceased  was  free  from  negligence  in  view  of 
what  has  been  said,  need  not  be  specially  considered.  The 
circumstances  of  the  accident  and  the  conduct  of  the  deceased 
before  the  injury,  were  brought  to  the  notice  of  the  jury, 
and  furnished  a  basis  for  a  finding  by  the  jury  upon  the  ques- 
tion of  the  absence  of  negligence  on  his  part.  » 

The  court  in  charging  the  jury,  enumerated  and  oom- 
mented  upon  the  circumstances  relied  upon  as  showing  the 
defendant's  negligence,  and  said,  among  other  things,  that 
they  might  consider  the  fact  that  the  engine  was  backing 
instead  of  going  forward.  "  This,"  the  judge  said,  "  is  of 
importance,  in  view  of  two  items  of  testimony  tending  to 
show  that  an  engine  running  in  that  direction,  is  less  easy  of 
control  than  one  running  straight  forward,"  and  then  referred 
to  the  fact,  that  the  persons  on  the  engine  could  not  see  the 
track  behind  them ;  and  also,  to  the  circumstance  ^^  that  the 
said  pipes  are  so  constructed  that  they  will  not  discharge 
sand  upon  the  track  except  when  the  engine  is  going  for- 
ward." At  the  conclusion  of  the  charge  the  defendant's 
counsel  stated  that  he  excepted  to  that  part  of  the  chaige 
"by  which  the  jury  were  permitted  to  consider  the  fact 
that  the  sand-pipes  of  the  engine  were  so  constructed  as  to 
be  of  no  use  in  stopping  a  backing  engine,  as  tending  to 
establish  negligence,"  and  requested  the  court  to  charge, 
that  such  construction  of  the  sand-pipes  afforded  no  evidence 
of  such  negligence."     The  judge  refused  to  charge  on  this 
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subject  otherwise  than  as  he  had  charged,  and  the  defendant's 
counsel  excepted. 

It  is  obvious  that  the  court  did  not  intend  to  charge,  that 
it  was  negligence  on  the  part  of  the  company  to  use  engines 
in  backing  without  stn  arrangement  for  discharging  sand  back 
of  the  wheels.  The  fact  that  in  backing  an  engine  the  sand- 
boxes could  not  be  used  to  retard  the  movement,  was  allowed 
to  be  considered  as  a  circumstance  bearing  upon  the  qustion, 
whether  the  engine  was  running  at  an  unsafe  rate  of  speed. 
The  jury  could  not  have  been  misled  and  the  exception  waa 
not  well  taken. 

The  defendant's  counsel  also  requested  the  court  to  charge, 
'^  that  if  the  flagman  displayed  his  flag  in  due  time  to  have 
warned  the  deceased,  negligence  cannot  be  imputed  to  the 
defendant,  because  the  flagman  did  not  do  something  more." 
The  court  refused  to  charge  on  the  subject  otherwise  than  as 
he  had  ah-eady  charged. 

It  is  not  the  duty  of  a  railroad  company  to  place  a  flagman 
at  street-crossings ;  but  it  was  said  in  Kissenger  v.  J^ew  York 
and  Harlem  MaHroad  Compcmy  (56  N.  Y.,  643),  "  that  if 
one  is  employed  at  a  particular  crossing  his  neglect  to  perform 
the  usual  and  ordinary  functions  of  the  post  may  be  suflBcient 
to  charge  the  company."  In  this  case  it  was  the  obvious  duty 
of  the  flagman  to  warn  the  children  as  well  of  the  backing 
engine  as  of  the  passing  train.  Indeed  it  was  much  more 
necessary  for  him  to  do  the  former,  because  the  other  danger 
was  apparent. 

The  juiy  were,  we  think,  authorized  to  find  that  he  did  not 
wave  his  flag  or  do  any  act  indicating  that  there  was  danger 
except  from  the  train,  and  from  this  to  find  a  neglect  on  his 
part  of  the  ordinary  and  proper  duties  of  his  position. 

A  question  arises  as  to  the  rule  of  damages.  The  deceased 
was  the  son  of  the  plaintiff,  who  brings  this  action  under  the 
statute,  as  administrator,  to  recover  the  pecuniary  injuries  to 
the  next  of  kin,  resulting  from  his  death.  (Chap.  450,  Laws 
of  1847 ;  chap.  256,  Laws  of  1849.)  The  defendant's  counsel 
on  the  trial  asked  the  court  to  charge  the  jury  "  that  inas- 
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much  as  the  father  is  entitled  to  the  services  of  his  son  until 
he  becomes  of  age,  the  earnings  which  he  might  have  made 
during  his  minority  are  not  to  be  considered."  The  court 
refused  to  charge  as  requested.  Assuming,  as  seems  to  have 
been  held  in  Ford  v.  Monroe  (20  Wend.,  210),  that  a  father  can 
recover  damages  for  the  loss  of  service  of  his  minor  son,  against 
a  person  who  negligently  caused  his  death,  to  be  computed  and 
ascertained  from  the  time  of  his  death  until  the  time  when  the 
son,  if  living,  would  have  attained  his  majority,  the  question 
arises  whether,  in  an  action  bronght  by  the  father,  as  adminis- 
trator, under  the  statute,  the  entire  damages  may  be  recoyered 
including  the  loss  of  service  when  as  in  this  case  the  father 
elects  to  proceed  for  and  claim  his  whole  damages  in  the  statu- 
tory  action,  and  the  recovery  is  for  his  exclusive  benefit. 

We  are  inclined  to  the  opinion  that  in  such  a  case  damages 
for  the  loss  of  service  may  be  included  in  the  recovery  as  a 
part  of  the  pecuniary  loss  to  the  next  of  kin  of  the  deceased, 
resulting  from  his  death,  and  that  a  recovery  will  bar  another 
action  for  the  same  damages  by  the  father  as  such.  The  point 
is  certainly  not  free  from  diflSiculty,  but  this  construction  of 
the  statute  is,  we  think,  permissible,  and  it  is  conyenient, 
avoiding  as  it  does  the  necessity  which  would  .otherwise  exist  of 
splitting  up  what  is  substantially  a  single  claim,  and  bringing 
two  actions  for  its  recovery.  We  confine  our  opinion  to  the 
precise  case  presented,  assuming,  on  the  authority  of  J^ord  v. 
Monroe^  that  the  father  has  a  right  of  action,  independent  of 
the  statute,  for  loss  of  service. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Chubch,  Ch.  J.,  and  Eabl,  J.,  not 
voting ;  Allen,  J.,  taking  no  part. 

Judgment  affirmed. 
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Maky  E.  Ditohett,  Administratrix,  etc.,  Respondent,  v.  The  ''•''^ 
Spuyten  Duyvil  and  Pobt  Mobbis  Railroad  Company,  '^  ^ 
Appellant.  llSLJSi 

A  railroad  corporation  which  has  parted  with  the  possession  and  control 
of  its  road  under  a  lease  thereof  to  another  corporation,  containing  a 
covenant  that  the  lessee  shall  keep  up  the  fences,  is  not  liable  to  one 
traveling  upon  a  highway,  for  damages  resulting  from  an  omission  of 
the  lessee  to  repair  a  fence  which  was  in  good  order  at  the  time  of  the 
lease  and  surrender  of  possession. 

The  provision  of  the  general  railroad  act,  as  amended  in  1854  (chap.  383, 
Laws  of  1854),  imposing  upon  corporations  formed  under  it  the  duty  of 
erecting  and  maintaining  fences  on  the  sides  of  their  roads,  does  not 
apply  to  fences  for  the  protection  of  travelers  upon  a  highway. 

As  to  whether  the  lessor  of  a  railroad  who  has  parted  with  possession  can 
be  held  liable  for  the  negligence  of  the  lessee,  under  the  statute  in  ques- 
tion, in  a  case  where  it  does  apply,  qumre. 

DitcheU  V.  Spuyten  Dwjfvil  and  Port  Morris  EaUroad  Oompany  (5  Hun,  165) 
reversed. 

(Argued  November  28,  1876;  decided  December  5,  1876.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the 
Supreme  Court  in  the  second  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 
(Reported  below,  5  Hun,  165.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligence  of  defendant  in  allowing  an  excavation,  made  by 
it  across  a  public  highway,  to  remain  unguarded  and  unpro- 
tected, thereby  causing  the  death  of  Richard  Ditchett,  plain- 
tiff's intestate. 

Defendant,  in  constructing  its  road,  made  a  deep  cut  or 
excavation  across  a  highway  in  the  town  of  Morrissania, 
Westchester  county,  known  as  Macomb  avenue,  and,  by  the 
direction  of  the  board  of  trustees  of  the  town,  who  were 
clothed  with  the  authority  of  commissioners  of  highways, 
they  erected  a  bridge  on  the  line  of  another  highway,  a  short 
distance  from  Macomb  avenue.  Defendant  built  a  substantial 
fence  along  the  line  of  the  excavation,  and  across  said  avenue. 
In  1871,  it  leased  its  road,  with  the  appurtenances,  franchises, 
SicKELS — Vol.  XXII.        54 
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etc.,  to  the  New  York  Central  and  Hudson  River  Railroad 
Company  for  ninety-nine  years ;  the  lessee  covenanting  to  see 
that  the  demised  property  was  properly  cared  for  and  to  sur- 
render in  good  condition.  The  lessee  took  possession  imder 
the  lease,  and  has,  since  that  time,  had  possession  and  control, 
operating  the  road.  A  section  of  the  fence  across  Macomb 
avenue  had  fallen  down,  and,  as  the  evidence  tended  to  show, 
the  deceased  on  a  dark  night,  going  along  the  avenue,  went 
through  the  opening  and  fell  into  the  excavation  and  was 
killed. 

Defendant's  counsel  requested  the  court  to  charge,  among 
other  things,  that  if  the  jury  believed  the  omission  to  maintain 
the  fence  in  question  was  on  the  part  of  defendant's  lessee, 
defendant  was  not  liable.  The  court  refused  so  to  charge, 
and  defendant's  coimsel  excepted.  Further  facts  appear  in 
the  opinion. 

Pramk  Laomia  for  the  appellant.  Defendant  was  not  liable 
for  the  neglect  of  its  lessee  in  suffering  the  fence  to  be  down. 
{Cheeihamh  v.  Sampson,^  4  T.  R.,  318 ;  Mayor^  ete.^  v.  GorUsSy 
3  Sandf.,  301 ;  Cfwath/ney  v.  Z.  Miami  JR.  R.  Co.,,  12  Ohio 
St,  92 ;  Swards  v.  Edgc^,  59  N".  Y.,  28.) 

J.  0.  Dykmcm  for  the  respondent. 

MiLLEB,  J.  The  main  question  which  arises  upon  this 
appeal  relates  to  the  liability  of  the  defendant  as  the  original 
owner  of  the  railroad  for  the  injury  sustained  by  the  intestate. 
The  cut  into  which  the  intestate  fell  and  was  killed  was  made 
by  the  defendant,  for  the  purposes  of  their  railroad,  and  after 
it  was  completed  substantial  fences  were  erected  along  the  line 
of  the  same.  In  this  condition,  ^hile  thus  protected,  the  road 
was  leased  to  the  New  York  Central  and  Hudson  River  Rail- 
road Company,  and  since  then  that  corporation  has  been  in 
possession  of,  and  used  and  operated  the  road.  Having  the 
control  of  the  railroad  and  its  franchises  at  the  time  of  the 
accident,  it  was  the  duty  of  its  officers  to  keep  up  the  fences 
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and  to  guard  againet  accidents^  and  as  leasees  and  occupants 
this  corporation  would  be  liable  for  any  injury  arising  from 
their  own  negligence  and  carelessness.  Had  an  action  been 
brought  against  this  company  for  an  injury  sustained  by  the 
neglect  of  its  officers,  it  is  difficult  to  see  how  it  could  escape 
liability,  if  a  proper  case  had  been  made  out. 

The  rule  is  well  settled  that  an  action  for  not  repairing 
fences,  by  reason  whereof  another  party  is  injured,  can  only 
be  maintained  against  the  occupier,  and  not  against  the  owner 
of  the  fee,  who  is  not  in  possession.  {Cheetham  v.  Hwmfpicn^ 
4  Term  R.,  318 ;  The  Mayor,  eto.,  v.  dyrUes,  2  Sandf .  S.  0.  R., 
301 ;  8(mda  v.  Edgar,  59  K  T.,  28.) 

In  the  case  last  cited,  the  doctrine  is  laid  down  that  while 
the  lessor  of  premises  who  leases  them  when  they  are  already 
a  nuisance,  and  receives  rent,  is  liable  for  damages  to  a  stranger 
happening  therefrom,  whether  the  owner  be  in  possession  or 
not,  a  lessor  of  premises  not  per  se  a  nuisance,  but  which 
becomes  so  only  by  the  manner  in  which  they  are  used  by  the 
lessee,  is  not  liable  therefor.  Wben  the  defendant  parted 
with  the  control  and  possession  of  its  railroad,  the  ayenue 
through  which  the  cut  was  made  had  been  restored  to  its 
former  condition  so  far  as  practicable,  fully  protected  against 
danger  from  accident,  and  by  the  lease  introduced  in  evidence 
from  the  defendant  to  the  New  York  Central  and  Hudson 
River  Railroad  Company,  the  lessors  were  bound  to  see  that 
the  railroad  demises,  and  every  thing  connected  with  it  was 
properly  cared  for,  and  that  the  chasm  which  had  been  made, 
was  sufficiently  guarded.  It  was  a  part  of  the  duty  thus 
assumed,  to  keep  up  the  fence  where  the  accident  happened,  and 
in  failing  to  exercise  that  due  care  and  caution  which  the 
circumstances  demanded,  the  lessee  would  be  liable  for  negli- 
gence which  caused  an  injury  to  another  party. 

The  defendant  had  parted  with  the  control  and  possession 
of  the  road  and  its  appurtenances,  and  was  not  responsible 
within  the  rule  laid  down  for  any  nuisance  which  did  not 
exist  prior  to  this  period  of  time.  Another  party  had  taken 
the  place  of  defendant,  and  that  party  alone  was  liable. 
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It  is  tme  that  this  defence  was  not  interposed  by  the 
answer;  but  no  objection  was  made  npon  the  trial  to  the 
introduction  of  the  lease  or  other  evidence  showing  who  was 
in  the  actual  possession,  and  the  facts  connected  therewith. 
As  the  evidence  referred  to  bore  upon  the  question  arising  as 
to  the  defendant's  liability  and  negligence,  and  as  the  case  was 
tried  upon  that  theory,  dus  defence  is  fairly  presented  and 
entitled  to  consideration  upon  this  appeal. 

The  provisions  of  the  general  railroad  act,  which  imposes 
upon  coi3>oration8  formed  under  the  same,  the  duty  of  erect- 
ing and  maintaining  fences  on  the  sides  of  their  roads,  of  the 
required  height  and  strength,  was  intended  for  the  protection 
of  passengers  on  trains,  and  cattle  and  other  animals  named 
therein,  who  might  be  in  the  adjacent  field,  and  expressly 
enacts  that  no  corporation  shall  be  required  to  fence  the  sides 
of  its  road  except  when  necessary  to  prevent  cattle,  etc.,  from 
getting  on  the  track  from  lands  adjoining  the  same.  (S. 
Laws  of  1854,  chap.  282.)  This  clearly  has  no  application  to 
fences  for  the  protection  of  persons  who  may  be  traveling, 
or  to  the  fencing  of  an  opening  of  the  character  of  the  one 
proved.  Even  if  this  provision  should  be  held  to  apply  in  a 
proper  case,  it  may  well  be  doubted  whether  the  lessor  of  a 
railroad  who  had  parted  with  the  possession  could  be  held 
liable  for  the  negligence  of  the  lessee  under  the  statute  in 
question.  As  the  defendant  was  not  liable  as  the  original 
owner,  or  for  the  alleged  negligence  of  the  lessee,  the  action 
cannot  be  maintained,  and  the  court  were  in  error  in  denying 
the  motion  to  dismiss  the  complaint. 

No  other  question  requires  comment,  and  the  judgment 
must  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 
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Simon  Eaohb,  Appellant,  v.  Chables  Dosohbr,  as  Executor, 

etc.,  Eespondent. 

Where,  in  a  foreclosure  suit,  persons  holding  prior  mortgages  are  not 
made  parties,  and  no  provision  is  made  as  to  them  in  the  judgment, 
the  sale  must  be  subject  to  such  mortgages,  and  no  portion  of  the 
proceeds  of  the  sale  can  be  applied  in  payment  thereof. 

(Argued  November  28,  1876;  decided  December  6,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  in  favor  of  defendant,  entered 
upon  an  order  overruling  exoeptiouB  to  an  order  of  Special 
Term  difimissing  plaintiff's  complaint  and  directing  judgment 
upon  said  order. 

This  action  was  brought  to  recover  an  alleged  deficiency 
arising  upon  a  foreclosure  sale. 

The  complaint  alleged  in  substance  that  plaintiff  was  assignee 
of  a  bond  and  mortgage  executed  by  one  William  Goebel  to 
Babet  Blum ;  that  after  the  execution  of  the  mortgage  Goebel 
conveyed  the  mortgaged  premises  to  John  Heiden,  defendant's 
testator,  by  deed,  containing  a  clause  stating  that  it  was  subject 
to  said  mortgage,  which  the  grantee  assumed  and  agreed  to 
pay.  That  defendant  foreclosed  said  mortgage,  making  defend- 
ant, as  executor,  a  party  defendant ;  that  judgment  of  fore- 
closure was  perfected,  the  premises  sold,  and  upon  such  sale 
there  arose  a  deficiency  of  ST31.55,  which  plaintiff  asked  to 
recover.     The  answer  was  a  general  denial. 

Upon  the  trial,  the  judgment  record  was  introduced  in  evi- 
dence by  plaintifi.  No  demand  or  provision  was  made  therein 
against  defendant  for  any  deficiency.  The  further  facts  perti- 
nent to  the  questions  involved,  appear  in  the  opinion. 

Lewis  Wagner  for  the  appellant.  Defendant  was  liable  in 
the  form  of  action  adopted  by  plaintiff.  {Thorp  v.  Keohuk 
Goal  Co.,  48  K  Y.,  256  ;  Bv/rr  v.  Beers,  24  id.,  178 ;  Eoam^ 
V.  Jones,  5  M.  &  W.,  295  ;  Suydam  v.  BarUe,  9  Paige,  294 ; 
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Williamson  v.  Ohampliny  Clark's  Ch.  E.,  10 ;  8  Paige,  70 ; 
CoTTistock  V.  Droharvy  Gen.  T.  S.  C,  1st  dept.,  May,  1876 ; 
Zone  V.  Salter^  4  Eobt.,  239 ;  Biemaide  v.  MaUhewSj  64  N. 
T.,  82 ;  Osgood  v.  Toohj  6  id.,  479  ;  Oardner  v.  Olarky  21 
id.,  401;  Ch/moey  v.  Lawrence^  15  Abb.,  109.)  No  new 
matter  constituting  a  defence  conld  be  proved  under  the 
answer.  (Code,  §  149;  Beaty  v.  Swartrcmt,  32  Barb.,  294; 
MoKyrmg  v.  BuUj  16  N.  Y.,  309 ;  Brazil  v.  Isham^  12  id., 
17.)  The  report  of  sale  filed  in  the  foreclosure  was  final. 
{Bosworth  V.  Va/ndewaUcer^  53  N.  Y.,  602.)  Even  if  the 
referee  erred  in  allowing  the  amount  of  the  prior  mortgage, 
defendant  could  not  take  advantage  of  it  under  his  pleading. 
{Brazee  v.  Ishamy  12  N.  Y.,  17 ;  MeKyrmg  v.  BvUy  16  id, 
297 ;  Oaa^dner  v.  Claarky  21  id.,  401 ;  MarreU  v.  Irmrhg  F. 
Ins.  Co.,  33  id.,  443.) 

Bef^.  M,  StU/wdl  for  the  respondent.  The  record  in  an 
action  of  foreclosure,  in  which  notice  that  no  personal  daim 
is  made  against  the  party  liable  for  the  debt,  is  not  evidence 
in  another  action  of  any  fact  tending  to  establish  a  personal 
liability  as  against  the  defendant  so  notified,  as  to  him  it  is 
simply  a  judgment  m  rem.  {Foster  v.  MUUner,  50  Barb., 
395.)  Where  a  party  has  appeared  in  an  action,  the  referee's 
report  of  sale  therein  can  only  be  confirmed  and  made  evi- 
dence against  him  by  showing  notice  to  him  under  Rule  39 
of  the  Supreme  Court.  {Oriffmg  v.  Slote,  5  How.,  205.)  The 
report  of  a  referee  is  only  evidence  of  the  matters  referred  to 
him.  {People  v.  Bergen,  53  N.  Y.,  404 ;  Rule  73,  Supreme 
Court.)  After  the  commencement  of  an  action  to  foreclose  a 
mortgage,  while  it  is  pending  and  after  a  decree  therein,  no 
proceedings  shall  be  had  at  law  for  the  recovery  of  the  debt 
unless  authorized  by  the  Supreme  Court.  (2  R.  S.,  199,  § 
153 ;  Revisers'  Notes  [Edm.  Stat.],  vol.  5,  p.  408.) 

Eabl,  J.  The  plaintiff  could,  if  he  had  so  elected,  have 
commenced  an  action  upon  the  undertaking  of  the  testator  to 
pay  the  mortgage,  and  in  the  complaint  in  such  action  it 
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would  have  been  nnnecessar  j  to  have  alleged  any  thing  about 
the  f oredoBure  proceedings.  If  the  defendant  had  relied  upon 
them  as  a  defence  it  would  have  been  necessary  for  him  to 
allege  them  in  his  answer.  But  the  plaintiff  in  this  action  has 
set  out  the  foreclosure  proceedings  in  his  complaint,  and  seeks 
only  to  recover  the  deficiency,  after  applying  upon  the  mort- 
gage the  amount  realized  from  the  sale  of  the  mortgaged 
premises.  The  general  denial  in  the  answer  puts  in  issue 
the  amount  of  the  deficiency.  Upon  the  trial  the  plaintiff 
did  not  rest  upon  proof  of  the  testator's  undertaking  in  the 
deed  given  to  him,  but  proved  the  foreclosure  proceedings 
with  tiie  view  of  showing  sale  of  the  lands  and  the  amount 
which  yet  remained  due  upon  the  mortgage.  Hence  the  case 
was  in  such  a  condition  that  the  defendant  was  entitled  to 
dispute  the  amount  of  the  deficiency. 

It  appears  that  judgment  of  foreclosure  was  entered,  in 
which  it  was  adjudged  that  the  sum  of  $2,508.94  was  due 
upon  the  mortgage,  and  a  referee  was  appointed  to  sell  the 
mortgaged  premises.  He  was  directed  to  make  the  sale  and 
execute  a  deed  to  the  purchaser,  and  out  of  the  moneys  real- 
ized to  retain  his  fees  and  expenses  and  the  amount  of  any 
liens  for  taxes  or  assessments.  He  was  then  directed  to  pay 
the  costs  of  the  attorneys  and  the  amount  due  upon  the  mort- 
gage, and  to  deposit  the  surplus,  if  any,  with  the  chamberlain 
of  the  dty  of  New  York.  In  pursuance  of  this  judgment  he 
advertised  the  mortgaged  premises  for  sale,  and  the  plaintiff 
became  the  purchaser  for  the  sum  of  $9,700,  that  being  the 
highest  sum  bidden  for  the  same.  He  reported  that  he  dis- 
posed of  this  sum  as  follows :  that  he  allowed  the  plaintiff 
$1,191.95  for  taxes  and  assessments,  and  $6,091.25  for  prior 
mortgages  assumed  by  him ;  that  he  deducted  his  charges  and 
expenses  and  paid  the  costs,  and  paid  over  to  the  plaintiff 
$1,802.32,  leaving  a  deficiency  upon  the  mortgage  of  $741.55. 
There  was  nothing  in  the  complaint  or  judgment  in  that 
action  about  any  prior  mortgages,  and  no  persons  holding 
prior  mortgages  were  made  parties.  Prior  mortgagees  were 
not  necessary  parties  to  the  action,  and  the  judgment  and  sale 
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did  not  and  conld  not  in  any  way  affect  their  rights.  All  the 
referee  conld  do  was  to  sell  the  premises  subject  to  snch  mort- 
gages, if  any ;  and  all  the  title  he  conld  give  was  such  as  the 
parties  to  the  action  had.  Snch  a  sale  he  made.  It  does  not 
even  appear  that  he,  in  terms,  sold  the  land  free  of  the  prior 
mortgages,  or  that  it  was  one  of  the  terms  of  the  sale  that  the 
purchaser  was  to  assume  any  prior  mortgages.  He  reports 
that  he  made  the  sale  for  the  sum  above  named,  and  then,  in 
reporting  the  disposition  of  the  proceeds,  he  asserts  that  he 
allowed  the  plaintiff  to  retain  over  $6,000  for  prior  mortgages 
assumed  by  him.  It  does  not  appear  who  held  the  prior  mort- 
gages, nor  how  much  was  due  upon  them,  nor  even  that  there 
were  any  prior  mortgages,  or  that  plaintiff  paid  them.  After 
allowing  the  plaintiff  to  retain  upwards  of  $6,000,  he  reports 
the  small  deficiency  claimed  in  this  action. 

There  was  no  adjudication,  as  against  this  defendant,  that 
there  was  a  deficiency,  and  the  defendant  is  in  no  way  estop- 
ped from  denying  that  there  was  a  deficiency.  Assuming 
that  the  report  is  evidence  of  all  the  facts  stated  in  it,  it 
appears  that  there  was  no  deficiency,  and  that  the  plaintiff 
had  in  his  hands  ample  money  to  pay  the  mortgage  and  leave 
a  surplus. 

Upon  such  a  state  of  facts,  appearing  by  plaintiff^s  own 
proof,  he  was  properly  nonsuited,  and  the  judgment  must, 
therefore,  be  affirmed,  with  costs. 

All  concur ;  Bapallo,  J.,  not  voting. 

Judgment  affirmed. 


Minnie  Hatjoe,  Bespondent  v.  Samuel  Cbaiohbad  et  aL, 
ISSL^l  Executors,  etc..  Impleaded,  etc.,  Appellants. 

PlaintifTs  complaint  charged  P.  (originally  a  defendant),  and  defendant  H. 
as  joint  contractors  upon  a  contract  executed  by  plaintiff  and  H.  and 
signed  by  P.  on  the  margin.  The  name  of  the  latter  did  not  appear  in  the 
contract  P.  died  after  the  commencement  of  the  action  and  his  executors 
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were  sabstitated  as  defendants  in  his  stead.  Held,  that  the  complaint 
was  properly  dismissed  as  to  the  executors  of  P. ;  that  the  action  would 
necessarily  have  failed  had  P.  lived,  unless  a  joint  obligation  was 
established;  that  unless  an  action  could  have  been  brought  against  the 
Buryiving  debtor  and  the  personal  representatives  of  the  deceased,  the 
latter  were  improperly  substituted  and  joined  as  defendants  with  H., 
the  survivor;  that  such  an  action  could  not  have  been  maintained  with- 
out an  averment  in  the  complaint  of  plaintiff's  inability  to  procure  satis- 
faction from  the  survivor;  also  that  if  P.  was  a  mere  surety  for  H., 
then  by  his  death  his  estate  was  absolutely  discharged  from  all  liability. 
Hattek  v.  Chmghead  (8  Hun,  237)  reversed. 

(Aigaed  November  28,  1876;  decided  December  5,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt  in  the  first  judicial  department  reversing  a  judgment 
in  favor  of  defendants,  Samuel  Oraighead  and  others,  execu- 
tors of  Samuel  K.  Pike,  entered  upon  an  order  dismissing  the 
complaint  as  to  them.    (Reported  below,  8  Hun,  237.) 

The  action  was  originally  brought  against  said  Samuel  N.  Pike 
and  defendant  Lafayette  Harrison,  in  form  against  the  latter 
upon  a  contract  between  him  and  plaintiff,  and  against  the 
former  as  guarantor.  Pike  died  after  the  commencement  of 
the  action,  and  his  executors  were  substituted  as  defendants  in 
his  stead.  The  complaint  was  amended  upon  the  trial  so  as  to 
charge  the  original  defendants  as  joint  contractors. 

The  agreement  upon  which  the  action  was  founded  is  as 
follows : 

"Memorandum  of  an  agreement  made  this  day,  February 
18, 1868,  between  Lafayette  Harrison  and  Miss  Minnie  Hauck, 
as  follows : 

"  Miss  Minnie  Hauck  engages  herself  as  prima  donna  asso- 
luta,  for  operas  and  Concerts,  for  the  term  of  two  months, 
from  the  24th  of  February,  1868. 

"  Miss  Minnie  Hauck  obliges  herself  to  conform  to  all  the 
rules  and  regulations  of  the  theater. 

"  Mr.  Harrison  obliges  himself  to  pay  Miss  Minnie  Hauck 
the  sum  of  fourteen  hundred  dollars  per  month. 

«  L.  F.  HARRISON. 

SiCKSLS. — ^VOL.  XXII.         65 
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^^It  i&  also  understood  and  agreed  that  Miss  Haaok 
shall  sing  at  least  three  (3)  times  in  each  week,  all  extra 
performances  to  be  paid  at  the  rate  of  one  hundred  dollaxs 
($100)  per  performance. 

'^  It  is  also  agreed  that  the  salary  shall  be  paid  in  each 
and  every  weeL" 


04 
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A.  C.  jFransoli  for  the  appellants.  Plaintif!  failed  to  prove 
a  contract  of  goaranty  by  the  defendant's  testator  within  the 
statute  of  frauds.  (2  R  S.,  135,  §  2 ;  Abed  y.  Hadd^j 
13  J.  R,  297,  300 ;  Revisers'  Kotes,  5  Stat,  at  Lai^e,  394^ 
§8;  Davis  v.  Shields^  26  Wend.,  341,  350-361 ;  James  v. 
PaUmy  6  K  Y.,  1 ;  Ooles  v.  Boione,  10  Paige,  526,  536 ; 
ChampLin  v.  Parish^  11  id.,  405,  410 ;  Vielie  v.  Osgood,  8 
Barb.,  130,  132;  Bams  v.  Shieldsy  26  Wend.,  341,  356; 
Bodge  v.  Zean,  13  J.  R.,  508 ;  BaOet/  v.  Oldens,  3  id.,  399, 
419  ;  Weed  v.  Clark,  4  Sandf.,  31 ;  Parkhurst  v.  Van  Cofir 
landt,  14  J.  R,  15, 32 ;  WrigU  v.  Weeks,  25  N.  Y.,  153 ;  3  Bos., 
372;  Pwrks  v.  Brmk&rhoff,  2  Hill,  663;  Claa^k  v.  Ramh 
son,  2  Den.,  135  ;  Richards  v.  Warrvrig,  1  Keyes,  516  ;  Moore 
V.  dross,  19  K  Y.,  227 ;  HiU  v.  Lems,  1  Salk.,  132 ;  Story 
on  BiUs,  §§  108, 199,  202 ;  Story  on  Promissory  Notes,  %  135  ; 
Byles  on  Bills  [5th  Am.  ed.],  *  142.)  There  was  a  misjoin- 
der of  causes  of  action  in  the  complaint.  (Code,  §  120; 
Brewster  v.  Silence,  8  N.  Y.,  207 ;  Alien  v.  I^bsgcUe,  11  How. 
Pr.,  218 ;  Be  Bidder  v.  Scherm&rham,  10  Barb.,  638 ;  Car- 
man  v.  Plass,  23  N.  Y.,  286.)  The  amendment  allowed  at 
the  trial  did  not  substantially  change  the  statement  of  the 
cause  of  action  as  against  defendants.  {Hauck  v.  Oraigkead, 
4  Hun,  561.)  If  the  amendment  changed  the  cause  of  action, 
it  must  be  wholly  disregarded,  because  the  Oircuit  Court  had 
no  power  to  make  it.  {Ford  v.  Ford,  53  Barb.,  525  ;  Moore 
V.  MoKMm,  33  id.,  246 ;  Union  Bk.  v.  MoU,  18  How.,  506 ; 
Sattus  V.  Oenvn,  3  Bosw.,  250,  263 ;  Hauck  v.  Craighead,  4 
Hun,  561,  562 ;  Sinclair  v  JVeiU,  1  id.,  80  ;  Walter  v.  Ben- 
nett, 16  N.  Y.,  250,  254: ;  Wright  v.  Belqfield,  25  id.,  266, 270 ; 
Eoerest  v.  Vandryes,  19  id.,  436,  439 ;  Const.,  art.  6,  §  7 ; 
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Code,  §  9,  sub.  34 ;  id.,  §§  17,  20, 31 ;  Manny.  Tyler,  6  How., 
286 ;  Onon.  Co.  Mut.  Ins.  Co.  v.  Mmcvrd,  2  N.  Y.,  98 ;  Ma/r- 
im V.  ni6k»,  6  Hun,  74 ;  MiUer  v.  Porter,  17  How.,  526 ; 
Code,  §§  349,  850 ;  BrooTcrncm  v.  Eamia,  43  N.  T.,  554, 
affirming  54  Barb.,  209.)  After  the  death  of  Mr.  Pike  the 
caose  of  action  survived  against  Harrison  alone.  {Bents  v. 
Thurber,  1  T.  &  0.,  645 ;  lA/oermore  v.  BuaJmeU,  5  Hun, 
285 ;  Wilmw  v.  Ckt/rry,  2  DeG-.  &  8.,  847 ;  Oere  v.  Cla/rh, 
6  Hill,  350;  Pope  v.  ChUd,  55  K  T.,  125;  Riokter  v.  Pop- 
penhcmsen,  42  id.,  373 ;  Voorhis  v.  Ghilds,  17  id.,  354 ;  Oetty 
V.  Bmsse,  49  id.,  385  ;  U.  S.  v.  Price,  9  How.  [IT.  S.],  88  ; 
Other  V.  Iveson,  3  Drew.,  177 ;  Jones  v.  Becboh,  2  Pe  G.,  M.  & 
Q-.,  886.)  A  nonsuit  granted  at  the  trial  will  be  sustained  on 
appeal  on  any  ground  appearing  in  the  case,  without  regard 
to  the  ground  on  which  it  was  originally  granted.  {BecJcwith 
V.  Whalen,  5  Lans.,  876  BaJceweU  v.  Elswortk,  1  Legal 
Obs.,  346.) 

Oeo.  V.  W.  Baldwm  for  the  respondent.  The  contract 
between  plaintiff's  agent  tod  Pike  arose  out  of  some  new  con- 
sideration, and  was  not  within  the  statute  of  frauds.  {Leona/rd 
V.  Vredenberg,  8  J.  K.,  23 ;  Rogers  v.  Knedomd,  13  Wend., 
114-122;  Emg  v.  Despanrd,  5  id.,  277 ;  Devlin  v.  Wood,  34 
Barb.,  252;  Qtimtard  v.  DeWolf,  id.,  97;  Chestermcm  v, 
McCosUi/n,  6  N.  T.  L.  Obs.,  212 ;  FaHey  v.  Oleoekmd,  4 
Cow.,  432-439  ;  Ohitty  on  Con.,  752 ;  Story  on  Con.,  §  1115 ; 
Douglas  v.  Howwrd,  24  Wend.,  42  ;  Brown  v.  Curtiss,  2  N. 
Y.,  232.)  The  evidence  showing  that  the  contract  was  an 
original  one  was  admissible.  {Pa/rh  v.  Bri/nokerTioff,  2  Hill, 
663.)  The  promise  of  Pike  was  an  original  promise ;  he  was 
bound  by  it.  {Oriswold  v.  Slocum,  10  Barb.,  402;  Eioha/rds 
V.  Warrmg,  1  Keyes,  576-584 ;  Pa/rks  v.  Brmckerhoff,  2 
Hill,  663 ;  Glarh  v.  Rawson,  2  Den.,  135.)  A  contract  like 
the  present,  when  reduced  to  writing,  if  only  orally  assented 
to  between  the  parties;  constitutes  the  agreement  between 
them,  although  not  signed  by  them.  {Dutch  v.  Mead,  36 
N.  Y.  Sup.  Ct.,  427.) 
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Allen,  J^  The  plaintiff  has  elected  to  charge  the  original 
defendant,  Pike,  as  a  joint  contractor  and  debtor  with  Hani- 
son,  and  nnless  thej  were  joint  obligors  and  thus  joint  debtors, 
the  action  would  necessarily  have  failed  had  Pike  continued  to 
live.  By  his  death  the  action  abated  as  to  him,  and  his  per- 
sonal representatives  have  been  substituted  as  defendants 
jointly  with  the  survivor,  Harrison.  Unless  the  action  could 
have  been  brought  against  the  surviving  debtor,  together  with 
the  personal  representatives  of  the  deceased  debtor,  the  execu- 
tors of  Pike  were  improperly  substituted  and  joined  as  defend- 
ants with  Harrison,  the  survivor,  and  the  action  cannot  be 
maintained.  The  question  is  the  same  as  it  would  have  bean 
had  Pike  died  before  the  commencement  of  the  present  action, 
and  the  plaintiff  had  sued  the  executors  and  Harrison  jointly. 
Such  an  action  could  not  have  been  maintained,  unless  the 
plaintiff  had  avered  in  her  complaint  her  inability  to  procure 
satisfaction  from  the  survivor,  (  Vorhis  v.  ChUds,  17  N.  T., 
354 ;  Richter  v.  Pappenhausen,  42  id.,  373 ;  Pcpe  v.  Cbfo,  55 
id.,  125.)  K,  therefore,  as  is  claimed  by  the  plaintiff,  Harri- 
son and  Pike  were  both  original  obKgors  and  contractors,  and 
therefore  principal  and  joint  debtors  as  between  them  and 
the  plaintiff,  the  complaint  was  properly  dismissed  as  to  the 
execuors  of  Pike,  upon  the  ground  of  misjoinder.  K  Pike 
was  a  mere  surety  for  Harrison,  then  by  the  death  of  the 
surety  his  estate  was  absolutely  discharged  from  all  liability 
upon  the  joint  obligation,  both  at  law  and  in  equity,  and 
no  action  could  be  maintained  against  his  representatives, 
either  severally  or  jointly  with  Harrison.  {Oetty  v.  Bi/nMey 
49  K  T.,  386  ;  United  States  v.  Price,  9  How.  [U.  S.],  92 ; 
Ridley  v.  BrownJ*)  Whether,  therefore.  Pike,  the  testator^ 
was  a  principal  or  surety  in  the  contract  of  hiring,  the  com- 
plaint  was  properly  dismiaaed  as  against  his  representatives. 
There  are  other  serious  difficulties  in  the  way  of  the  plaintiff's 
recovering  in  this  action,  but  as  the  nonsuit  must  be  sus- 
tained for  the  reason  already  suggested,  they  will  not  be  con 
sidered. 

*  Ante  p.  160. 
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The  order  granting  a  new  trial  must  be  reversed,  and  the 
judgment  at  Circuit  affirmed. 
All  concur. 
Order  reversed,  and  judgment  affirmed. 


Masoaset  B.  Cbane  et  al.,  Respondents,  v.  Bobebt  L.  Tubneb, 

impleaded,  etc..  Appellant. 

An  assignee  of  a  mortgage  takes  it  subject  to  the  equities  attending  its 
execution;  he  stands  in  the  place  of  the  mortgagee  and  can  only  enforce 
it  in  case  it  could  be  enforced  by  the  latter  if  he  had  not  assigned  it. 

P.  and  wife  executed  a  mortgage  upon  premises  of  which  the  former  had 
possession  under  a  contract  of  sale,  which  mortgage  was  duly  recorded. 
P.  thereafter  received  a  deed,  which  was  recorded ;  the  mortgage  was 
assigned  to  plaintiff's  testator.  P.  subsequently  sold  and  conveyed  the 
premises,  receiving  from  the  grantee  a  mortgage  for  a  part  of  the 
purchase-money,  which  was  duly  recorded;  the  grantee  had  notice  of 
the  prior  mortgage.  P.  assigned  his  mortgage  to  defendant  T.,  assuring 
him  that  the  mortgage  was  the  first  lien.  T.  searched  the  records  back 
to  the  deed  to  P.  In  an  action  to  foreclose  the  first  mortgage,  T.  claimed 
that  his  mortgage  was  entitled  to  priority.  HM,  untenable;  that  as  P. 
would  be  estopped  from  claiming  a  priority  if  he  had  retained  the 
mortgage,  his  assignee  had  no  superior  right  and  was  also  estopped; 
and  that  the  fact  that  the  records  showed  a  perfect  chain  of  title  sus- 
taining T.'s  mortgage  gave  it  no  precedence. 

The  only  effect  of  recording  an  assignment  of  a  mortgage  is  to  protect  the 
assignee  against  a  subsequent  sale  by  the  mortgagee  of  the  same 
mortgage. 

(Argued November 24,  1876;  decided  Decembers,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  a£5rming  a  judgment 
in  favor  of  plaintifiEs,  entered  upon  a  decision  of  the  court  at 
Special  Term.    (Reported  below,  7  Hun,  357.) 

This  was  an  action  for  the  foreclosure  of  a  mortgage  executed 
by  Ethan  A.  Pierce  and  wife  to  Aurora  O.  Pierce,  and  by  her 
assigned  to  the  plaintifiPs  testator. 

The  facts  appear  sufficiently  in  the  opinion. 
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M.  M.  Waters  for  the  appellant     The  interest  Ethan  A. 
Pierce  had  March  21,  1865,  which  he  mortgaged  to  Aurora 
O.  Pierce,  was  not  a  mortgagable  interest.     (2  R.  S.,  136, 
§6;   49N.Y.,  83;   31  id.,  453;    9J.R,  331;    6id.,  34,  39; 
7  Barb.,  74 ;  1  Wend.,  418 ;  5  id.,  30 ;  3  Barb.  Oh.,  407, 413 ; 
47  Barb.,  163.)    A  mortgage  without  covenants  of  title,  like 
a  qnit-claim  deed,  operates  only  upon  the  title  the  mortgagee 
had  when  it  was  given.    (23  N.  T.,  532 ;  56  id.,  108 ;  4  Barb., 
180 ;  40  id.,  488,  498 ;  4  Wend.,  623 ;  1  Cow.,  613  ;  14  J.  R, 
193 ;  1  R.  S.,  738.)    The  contract  of  sale  with  Ethan  A.  Pierce 
would  not  have  been  a  conveyance  if  it  had  been  in  writing, 
and  the  record  of  it  would  not  have  been  constructive  notice. 
(Gerard's  Titles  to  Eeal  Estate,  474 ;  28  K  T.,  191 ;  61  Barb., 
111.)    A  purchaser  is  not  bound  to  take  notice  of  the  record 
of  a  deed  from  a  person  to  whom  there  is  no  recorded  con- 
veyance.   (Gerard's  Titles  to  Real  Estate,  693 ;    Cook  v.  Tra^ 
visy  20  K  Y.,  402;   Zosei/  v.  Simpson^  3  Stockton,  246 ;  22 
Barb.,  338  ;    4  Wend.,  619,  note ;    8  Paige,  361 ;    17  K  Y., 
469  ;  57  id.,  97 ;  2  Bin.,  40.)    As  no  conveyance  was  shown, 
sustaining  plaintijS's  mortgage,  defendant  was  not  bound  ta 
search  for  it.    (20  K  Y.,  402 ;   17  id.,  369 ;   57  id.,  97 ;  8 
Stock.,  246 ;  4  Wend.,  619,  note  ;  8  Paige,  361 ;  22  Barb.,  388 ; 
2  Bin.,  40 ;  Gerard's  Titles  to  Real  Estate,  593.)    A  convey- 
ance not  duly  recorded  according  to  law,  even  when  the  actual 
title  has  passed,  is  not  effectual  as  constructive  notice.    (57 
N.  Y.,  102 ;   28  id.,  191 ;  17  id.,  469 ;   8  J.  R.,  137 ;    2  Bin., 
40 ;    8  Paige,  361 ;   Frost  v.  Beekincm^  1  Johns.  Oh.,  288.) 
The  recitals  in  the  deed  to  Ethan  A.  Pierce  were  not  notice 
to  defendant  that  he  had  mortgaged  his  equitable  interest 
under  the  contract  of  sale  before  the  deed  was  given.     (46 
K  Y.,  884,  392 ;   15  id.,  354;    8  Cow.,  260;   3  Wend.,  208; 
Gerard's  Titles  to  Real  Estate,  592 ;  18  J.  R.,  7 ;  3  Hun,  571, 
673  ;  32  N.  Y.,  278.)    The  notice  Ethan  A.  Pierce  had  of  the 
existence  of  plaintiff's  mortgage  did  not  affect  defendant. 
(Gerard's  Titles  to  Real  Estate,  593 ;    8  Cow.,  260  ;    6  Paige, 
323 ;  3  Kern.,  509 ;    3  Barb.,  652 ;  22  Wend.,  543  ;  46  Barb., 
211;    15  K  Y.,  359;   29  id.,  220;   34  id.,  247,  347;  35  id.. 
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65 ;  47  id.,  148 ;  56  Barb.,  593 ;  Picket  v.  Barron,  29  id., 
505.) 

WiUdam  O.  Ghoate  for  the  respondents.    PlaintiflE  's  mort- 
gage was  valid,  and  duly  recorded.     {F,^  Z.  amd  T,  Co.  v. 

MaLfby,  8  Paige,  361 ;  Dusenbury  v,  Hv/rlbert,  59  N.  T.,  544 ; 
Stoddart  v.  Hart,  23  id.,  560 ;  Jackson  v.  Littdl,  56  id.,  112.) 
Defendant  is  not  entitled  to  priority  as  a  subsequent  mort- 
gagee in  good  faith,  without  notice  of  plaintiff's  prior  mort- 
gage.   {F.y  L,  amd  T.  Co.  v.  Maliby,  8  Paige,  361,  363.) 

Miller,  J.  This  case  involves  a  question  as  to  the  priority 
of  mortgages,  as  liens  upon  the  premises  mortgaged. 

The  mortgage  foreclosed  in  this  action  was  executed  by  the 
mortgagors,  Ethan  M.  Pierce  and  wife  to  Aurora  M.  Pierce, 
and  by  the  mortgagee  was  ajssigned  to  the  plaintiff's  testator. 
The  mortgage  and  the  assignment  were  both  duly  recorded. 
At  the  time  when  the  mortgage  foreclosed  was  executed,  the 
mortgagor,  Ethan  M.  Pierce,  had  possession  of  the  land  under 
a  contract  of  sale,  and  held  only  an  equitable  title.  A  deed 
was  executed  to  him  after  the  mortgage  was  given,  and  subse- 
quently the  owner  and  mortgagor  conveyed  the  premises  to 
J.  Denison  Pierce,  and  took  back  a  mortgage  from  him, 
which  was  duly  recorded.  The  grantee  had  notice  of  the 
existence  of  the  prior  mortgage,  and  the  grantor  assigned  the 
last-mentioned  mortgage  to  the  defendant,  Robert  Turner, 
which  assignment  was  also  placed  on  record.  Turner  searched 
the  records  back  to  the  date  of  the  deed  to  Ethan  M.  Pierce, 
inquired  of  the  latter  and  was  informed  that  the  mortgage 
flfisigned  was  the  first  lien.  The  defendant  claims  that  the 
mortgage  assigned  to  him  was  entitled  to  priority  over  the 
mortgage  held  by  the  plaintiffs.  We  think  that  this  position 
is  without  foundation,  and  cannot  be  upheld,  as  is  manifest 
by  a  reference  to  recent  cases  decided  in  this  court.  The 
principle  is  settled  beyond  perad venture,  that  an  assignee  of 
a  mortgage  must  take  it  subject  to  the  equities  attending  the 
original  transaction.     If  the  mortgagee  himself  cannot  enforce 
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it,  then  the  assignee  ha^  no  greater  rights.  The  true  test  is, 
to  inquire  what  can  the  mortgagee  do  by  way  of  enforce- 
ment of  it  against  the  property  mortgaged,  and  what  he  can 
do  the  assignee  can  do  and  no  more.  As  a  purchaser  of  a 
chose  in  action  he  must  always  abide  the  cajse  of  the  person 
from  whom  he  buys,  and  he  stands  entirely  in  the  place  of  the 
latter.  {The  Trustees  of  Union  CoUege  v.  Wheder,  61 K  Y.,  88 ; 
Oreefn  y.  Deal^  64  id.,  220.)  In  the  case  at  bar  the  original 
mortgagee  of  the  mortgage  held  by  the  defendant  Turner,  was 
the  owner  of  the  premises ;  had  executed  the  first  mortgage  to 
the  plaintiff's  assignor,  and  had  full  knowledge  in  regard  to 
the  same.  He  was  in  no  position  then  to  enforce  the  second 
mortgage  which  was  given  to  him  by  his  grantee,  as  a  lien 
prior  to  the  first  one  held  by  the  plaintiffs,  and  the  doctrine 
of  estoppel  would  apply  to  any  such  claim.  He  was  fully 
acquainted  with  its  existence,  knew  that  it  was  a  lien  upon 
the  farm  prior  to  the  one  he  had  taken,  and  was  thereby  abso- 
tatel,  pided  £r„M  .aj  Hght  «  »it .  priority  Ju.  U.. 
second  mortgage.  Under  the  rule  referred  to,  his  assignee 
stands  precisely  in  his  position,  and  has  no  better  or  greater 
right  to  claim  priority.  The  fact  that  the  assignor  had  only 
an  equitable  title  when  the  first  mortgage  was  given,  even  if 
that  title  was  not  the  subject  of  a  mortgage,  does  not  in  any 
way  change  the  aspect  of  the  case  or  the  rights  of  the  parties. 
The  assignor  was  estopped  from  denying  the  validity  of  the 
mortgage  or  the  priority  of  the  lien,  and,  of  course,  the 
assignee  takes  no  better,  and  no  superior  right  to  a  preference. 
Nor  is  there  any  ground  for  the  position  of  the  defendant's 
counsel  that  under  the  recording  act  the  plaintiff's  mortgage 
was  not  notice  to  the  defendant,  although  recorded,  because 
the  record  shows  a  perfect  chain  of  title  sustaining  the  plain- 
tiff's mortgage.  This  point  is  abo  decided  adversely  to  the 
defendant's  claim,  in  Oreen  v.  Deal  {suprd)^  and  it  is  there 
held  that  the  only  effect  of  recording  an  assignment  of  a 
mortgage  is  to  protect  the  assignee  against  a  subsequent  sale 
of  the  same  mortgage.  If  it  be  not  put  on  record  then  the 
assignee  might  assign  to  another  person,  a  honafide  purchaser 
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for  value,  who  might  record  his  aasignnient  first,  and  hold  the 
mortgage  against  the  first  assignee.  The  case  last  cited 
inyolves  the  precise  point  last  considered,  and  is  decisive  upon 
that  question. 

As  the  recording  act  does  not  aid  the  defendant,  and  no 
ground  is  shown  upon  which  he  is  entitled  to  a  priority,  it 
necessarily  follows  that  there  was  no  error  upon  the  trial,  and 
the  judgment  of  the  General  Term  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matteb  of  the  PETmoN  of  Claba  M.  Pbugnet  to 

Vacate  an  Assessment. 

A  certificate  of  the  absence  of  fraud  given  in  pursuance  of,  and  by  the 
commissioners  appointed  by  the  ''act  in  relation  to  certain  local 
improyements  in  the  city  of  New  York "  (chap.  680,  Laws  of  1872), 
cures  any  irregularities  and  defects  in  the  proceedings  of  the  common 
council  in  iiassing  the  ordinances,  and  any  omission  to  advertise  the 
same,  and  validates  an  assessment  for  repaving  a  street  in  the  city  of 
New  York,  upon  property  for  which  an  assessment  has  been  paid  for 
paving,  where  the  work  was  done  after  the  passage  of  said  act  and 
prior  to  the  passage  of  the  amendatory  act  of  1874  (chap.  818,  Laws  of 
1874). 

The  provision  of  section  7  of  said  act  of  1872,  exempting  from  the 
effects  of  such  certificate  assessments  for  repaving,  only  saved  the 
right  to  have  an  assessment  vacated,  for  any  irregularity  or  omission  to 
advertise,  to  persons  assessed  for  a  repaving  already  completed  at  the 
time  of  the  passage  of  the  act,  or  then  being  done;  the  amendment  of 
this  section  by  the  act  of  1874  extending  the  benefits  of  this  saving 
clause  to  those  ^issessed  "for  work  thereafter  made,  done  or  per- 
formed "  took  effect  only  from  the  time  of  its  incorporation  into  the 
original  section,  and  had  no  retroactive  effect. 

An  ordinance  authorizing  the  repaving  of  a  street  was  passed  April  29; 
1871,  an  assessment  for  the  work  was  confirmed  January  80,  1874, 
before  the  passage  of  said  amendatory  act  Li  a  petition  presented  on 
application  to  vacate  the  assessment  it  did  not  affirmatively  appear,  nor 
was  there  any  thing  shown  from  which  it  could  be  reasonably  inferred, 
that  the  work  was  in  progress  on  May  7, 1872,  the  date  of  the  passage 
of  the  original  act;  the  requisite  certificate  was  given  by  the  commis- 
sioners. Bidd,  that  an  order  vacating  the  assessment  was  error. 
SiCKELs— Vol.  XXIL       66 
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Ab  to  whether  the  exception  in  said  section  was  not  confined  to  cases  wheftt 

the  contracts  had  not  been  passed  upon  by  the  commissioners  and 

declared  free  of  fraud,  quare. 
In  re  Astar  (53  N.  Y.,  617)  distinguished. 
Where  a  record  on  appeal  to  this  court  shows  no  error  the  court  has  no 

power  to  grant  a  new  trial  or  rehearing. 
A  rehearing  ui>on  a  motion  or  summary  application  can  only  be  granted 

on  reversal  of  an  order. 

(Argued  November  28, 1876;  decided  December  6,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  judicial  department  reversing  an  order  of 
Special  Term  vacating  an  assessment  upon  two  lots  owned  by 
the  petitioner,  for  repaving  Fortieth  street,  in  the  city  of  New 
York,  from  Third  avenue  to  Madison  avenue.  (Reported 
below,  5  Hun,  434.) 

The  petition  showed  that  a  former  assessment  upon  the  lots 
for  paving  had  been  paid.  The  assessment  in  question  was 
confirmed  January  30,  1874.  The  ordinance  authorizing  the 
work  was  passed  by  the  common  council  April  27,  1871. 
When  the  work  was  done  did  not  appear  in  the  petition,  nor 
did  it  contain  any  statement  in  reference  thereto. 

The  assessment  was  claimed  to  be  void  because  the  resolu- 
tion authorizing  the  work  was  adopted  without  notice  having 
been  published  as  required.  (§  20,  chap.  137,  Laws  of  1870.) 
It  was  admitted  that  the  contract  for  the  work  was  certified 
by  the  commissioners  appointed  by  chapter  580,  Laws  of  1872. 
The  contract  was  not  produced,  nor  did  its  date  appear 

Further  facts  appear  in  the  opinion. 

Timothy  F.  Neville  for  the  appellant.  The  ordinance 
should  have  been  published  three  days  in  a  corporation  newsr 
paper.  (Laws  1870,  chap.  137,  §  20  ;  Laws  1870,  chap.  382 ; 
Laws  1868,  chap.  853,  §  1 ;  Laws  1857,  chap.  446,  §  7 ;  In  re 
Srmth^  52  N.  T.,  526.)  These  statutes  being  in  pa/ri  materiay 
are  to  be  taken  together  as  if  they  were  one  law.  {Rogers  v. 
Bradahcm,  20  J.  R.,  735 ;  Remford  v.  Knight,  15  Barb.,  627 ; 
Smith's  Com.,  §§  639,  751 ;   1  Doug.,  30 ;  1  Kent's  Com., 
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463  \  M.  amdW.  Tpke.  Co.  v.  People,  9  Barb.,  161.)  No 
power  has  been  conferred  npon  the  corporation  of  the  city  of 
New  York  to  make  an  assessment  for  repaying  a  street. 
Shaa>p  V.  Spier,  4  Hill,  76 ;  Laws  1872,  chap.  580,  §  7 ;  In  re 
Astar,  63  N.  Y.,  617.) 

Hugh  L.  Cole  for  the  respondent. 

Allen,  J.  The  order  appealed  from  should  be  affirmed, 
the  irregularities  and  defects  in  the  actions  of  the  common 
council  of  the  city  in  passing  the  ordinances  authorizing  the 
work  and  the  omission  to  advertise  such  ordinance  being 
cured  by  the  certificate  of  the  commissioners  appointed  by 
chapter  580  of  the  Laws  of  1872.  That  the  case  is  within 
the  provisions  of  the  act  and  the  assessment  validated  by  it, 
was  adjudged  by  the  Supreme  Court,  and  we  concur  in  that 
part  of  the  opinion  of  Judge  Daniels  in  which  he  considers 
the  effect  of  the  statute  upon  the  application.  The  same 
assessment  was  before  us  In  the  Matter  of  Levy  ,*  not  reported ; 
but  the  statute  referred  to  and  the  action  of  the  commissioners 
under  it  was  not  interposed  as  a  defence  to  the  application, 
either  in  the  Supreme  Court  or  in  this  court. 

The  order  must  be  affirmed. 

All  concur. 

Order  affirmed. 

Upon  decision  of  a  motion  for  re-argument,  the  following 
opinion  was  handed  down : 

Allen,  J.  The  confiict  between  our  decision  in  this  case 
and  that  made  In  re  Aetor  (53  N.  Y.,  617),  is  rather  apparent 
than  real.  The  decisions  are  easily  reconciled  when  the  facts 
of  each  are  understood,  and  without  disturbing  the  effect 
given  in  the  reported  case  to  section  7  of  chapter  580  of  the 
Laws  of  1872.  The  statute  of  1872  was  passed  May  7  of  that 
year,  and  as  interpreted  in  Astor's  case  {supra),  saved  the  rights 
of  all  persons  assessed  for  a  repaving  then  already  completed, 
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or  then  being  done,  to  relief,  and  to  have  the  same  vacated 
for  any  omifision  to  advertise  the  ordinances  providing  for  the 
^ork  pursnant  to  law,  or  other  irregolaritj,  notwithstanding 
the  certiflcate  of  the  commissioners  named  in  the  act  that  the 
contract  was  free  from  fraud. 

The  ordinance  under  which  the  work  had  been  done,  and 
for  which  Mr.  Aster's  property  had  been  assessed,  waa 
passed  in  1870,  and  the  assessment  was  vacated  in  February, 
1878,  and  although  it  did  not  appear  at  what  time  the  work 
was  done,  there  was  enough  to  authorize  the  inference  that  it 
had  either  been  completed  or  was  being  done  at  the  time  of 
the  passage  of  the  act,  so  as  to  bring  it  within  the  predse 
terms  of  the  saving  clause  of  that  act.  It  was  not  deemed 
probable,  even  if  possible,  that  the  work  should  have  been 
commenced  and  completed  and  the  assessments  made  and  con- 
firmed by  due  course  of  law,  and  the  application  to  vacate 
the  same  made  and  determined  between  the  7th  day  of  May, 
1872,  and  the  13th  of  February,  1873,  about  nine  months,  when 
the  city  authorities  had  from  February,  1870,  to  enter  upon 
the  performance  of  the  work,  and  to  perform  the  same. 
Improvements  of  this  character,  when  once  authorized,  are 
not  thus  deferred  for  years  and  then  hurried  to  completion  in 
a  few  weeks. 

The  benefit  of  this  saving  clause  of  the  act  was  not 
extended  to  those  assessed  ^^  for  work  thereafter  made,  done 
or  performed"  until  May  2, 1874,  and  then  it  was  done  by 
an  amendment  of  s&ction  7  of  the  statute  of  1872  (supra). 
(Laws  of  1874,  chap.,  818.)  This  amendment  took  efEect 
from  its  incorporation  into  the  original  section,  and  had  no 
retroactive  operation.  {JSh/  v.  JBbltan,  15  N.  Y.,  595.)  The 
word  "  hereafter,"  used  in  the  statute  as  amended  most  be  con- 
strued distributively.  As  to  the  cases  within  the  statute  as 
originally  enacted,  it  means  subsequent  to  the  passage  of  the 
original  act;  as  to  cases  brought  within  the  statute  by  the 
amendment,  it  means  subsequent  to  the  time  of  the  amend- 
ment. The  work  for  which  the  lands  of  the  present  petitioner 
were  assessed  was  authorized  by  ordinance  passed  April  27, 
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1871.  The  assesament  for  the  work  wae  confirmed  January 
30, 1874,  before  the  passage  of  the  amendatory  act,  and  there 
was  nothing  to  show,  or  from  which  it  could  be  reasonably 
inferred,  that  the  work  was  in  progress  on  May  7, 1872.  It  is 
possible  that  the  contract  for  it  had  been  let,  and  the  contractor 
had  entered  upon  its  performance,  but  it  does  not  affirmatively 
appear.  At  what  time  the  contract  was  submitted  to  the  com- 
missioners, and  they  examined  into  the  facts  and  circumstances 
relating  to  it,- does  not  appear.  By  the  statute,  section  2,  they 
were  aUowed 'ninety  days  from  the  passage  of  the  act  within 
which  to  perform  their  duties.  In  the  Astor  case  there  was  no 
direct  proof  to  bring  the  case  within  the  statute,  but  the  presump- 
tion was  very  strong,  and  the  inference  was  almost  irresistible 
from  the  dates  and  circumstances,  that  the  work  must  have 
been  in  progress  at  the  time  of  the  passage  of  the  act.  ^N'ot 
so  in  this  case.  The  just  inference  is  the  reverse,  or  at  least 
the  presumption  is  as  strong  that  it  had  not  been  commenced 
as  that  it  had  been,  and  the  petitioner  should  have  made  the 
proof.  The  construction  and  effect  given  to  the  act  of  1872, 
in  the  case  quoted,  should  not  be  applied  to  cases  not  clearly 
within  the  circumstances  of  that  case.  It  could  be  very 
plausibly  argued  that  the  saving  clause  of  the  seventh  section 
introduced  for  the  benefit  of  those  who  were  assessed  for 
repaving  streets,  was  confined  to  those  cases  in  which  the 
contracts  had  not  been  passed  upon  by  the.  commission  created 
by  the  act  and  declared  free  of  fraud,  and  that  the  very 
explicit  provisions  of  the  first  and  succeeding  sections,  validat- 
ing and  confirming  all  ordinances  and  contracts  for  work, 
and  imperatively  requiring  the  comptroller  to  pay  for  the 
same  and  certify  the  amoxmt,  and  directing  the  assessment  of 
the  amount  so  certified  upon  property  benefited,  did  in  fact 
make  valid  for  all  purposes,  all  ordinances,  contracts  and  assess- 
ments within  the  terms  of  those  sections,  and  that  the  seventh 
section  would  have  full  scope  and  effect  in  its  applications  to 
ordinances  and  contracts  that  had  not  been  submited  to  and 
passed  the  scrutiny  of  the  commission. 

But  without  further  considering  this  question  the  motion 
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mufit  be  denied,  for  the  reason  that  the  petitioner  has  not 
shown  that  the  work  had  been  performed  before,  or  was  being 
performed  at  the  time  of  the  passage  of  the  act  of  1872. 

All  concur. 

Motion  denied. 

On  decision  of  motion  to  correct  remiMitiJvr  the  following 
opinion  was  handed  down  : 

Per  Ouriam.  We  cannot  re-examine  this  case  and  correct 
the  TemMitwr  upon  affidavits  or  other  evidence  ontside  the 
record  making  a  case  different  from  that  brought  up  bj  the 
appeal.  If  the  petitioned  can  by  other  evidence  bring  herself 
within  the  act  of  1872,  so  as  to  entitle  her  to  a  vacatur  of  the 
assessment  u})on  her  property  it  can  only  be  done  by  permis- 
sion of  the  Supreme  Court.  We  can  reverse,  affirm,  or 
modify  an  order  brought  to  this  court  by  appeal,  but  if  the 
record  shows  no  error,  we  cannot  grant  a  new  trial  or  a  rehear- 
ing.  Kehearings  Bpon  motions  and  smnmarjr  appUcatioriB  are 
only  ordered  upon  a  reversal  of  an  order.  The  Supreme 
Court  have  power  to  grant  any  relief  to  which  the  petitioner 
is  entitled,  and  upon  such  terms  as  may  be  just,  and  that  court 
may  either  reopen  the  case  or  grant  leave  to  renew  the  applica- 
tion, but  such  an  application  is  addressed  to  the  discretion  of 
that  court,  and  we  can  neither  direct  action  of  that  tribunal  in 
advance,  or  review  its  action  upon  such  an  application  after 
the  exercise  of  its  discretion. 

This  application  must  be  denied,  without  costs. 

AU  concur. 

Motion  denied. 
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Chaiiles  H.  Booseyelt,  Eespondent,  v,  Yiotob   Linkebt, 

Appellant. 

Where  a  judgment  ia  for  the  recovery  of  a  sum  of  money,  to  g^ve  a  right 
of  appeal  to  this  court,  under  the  amendment  of  1874,  to  section  11  of 
the  Code  (chap.  822,  Laws  of  1874),  the  Judgment  must,  tn  all  cases, 
exceed  $500.  -s; 

106    619 

(Argued  December  5,  1876;  decided  December  17,  1876.)  " 

This  was  a  motion  to  dismiss  an  appeal. 
The  facts  sufficiently  appear  in  the  opinion. 

Ma/rim,  J.  Keogh  for  the  appellant. 

ChaHea  H.  BooseoeUy  respondent,  in  person. 

Eabl,  J.  This  action  was  commenced  by  the  plaintiff  to 
recover  a  balance  of  $997.52,  alleged  to  be  due  him  for  ser- 
vices, as  an  attorney,  rendered  for  the  defendant.  Besides 
other  defences,  the  defendant  alleged,  in  his  answer,  certain 
connter-daims,  amounting  to  $1,322.32,  and  claimed  judg- 
ment against  the  plaintiff  for  that  amount,  besides  interest. 

The  action  was  tried  before  a  referee,  who  found  the  value 
of  plaintiff's  services  as  attorney  for  defendant  to  be  the  sum 
of  $1,303.34,  of  which  he  had  been  paid  the  sum  of  $320.50, 
leaving  a  balance  of  $982.84  due ;  and  he  found  the  counter- 
claims of  the  defendant  to  amount  to  $595.50,  and  the  balance 
due  plaintiff,  after  deducting  the  counter-claims,  $387.34. 
For  the  latter  sum,  with  interest,  amounting  to  $412.29,  he 
ordered  judgment  in  favor  of  the  plaintiff.  Judgment  having 
been  entered  for  this  sum,  besides  costs,  the  defendant  appealed 
to  the  General  Term  of  the  Supreme  Court,  and  from  judg- 
ment of  affirmance  there,  to  this  court.  This  motion  is  now 
made  by  the  plaintiff  to  dismiss  the  appeal,  under  the  act 
chapter  322  of  the  Laws  of  1874,  on  the  ground  that  the  judg- 
ment, exclusive  of  costs,  does  not  exceed  $500.  That  act  pro- 
vides that  no  appeal  shall  be  taken  to  the  Court  of  Appeals 
"where  the  amount  of  the  judgment  or  subject-matter  in 
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controversy  in  the  action  or  proceeding  does  not  exceed 
$500/'  If  either  the  judgment  or  the  subject-matter  in 
controversy  does  not  exceed  $500  there  can  be  no  appeal  to 
this  court.  If  the  judgment  be  for  the  recovery  of  an  amount 
of  money,  to  give  the  right  of  appeal,  it  must,  in  all  cases, 
exceed  $500.  When  the  action  is  not  one  "  affecting  the  title 
to  real  estate  or  an  interest  therein,"  and  there  is  no  judgment 
for  money,  then  the  subject-matter  in  controversy  must  exceed 
$500.  To  ascertain  the  amount  of  the  subject-matter  in  con- 
troversy, in  such  cases,  the  pleadings  will  not  alone  be  looked 
to,  but  the  whole  case,  to  see  what  the  real  controversy  is  and 
the  amount  of  it,  except  in  the  single  case  mentioned  in  the 
act,  to  wit,  '^in  actions  not  founded  upon  contract,  when 
the  judgment  appealed  from  is  for  the  defendant  the  amount 
claimed  in  the  complaint  shall  be  deemed  the  amount  of  the 
subject-matter  of  the  controversy."  In  £mg  v.  Galvm  (68 
N.  Y.,  288)  the  action  was  in  tort  and  the  judgment  was  for 
the  defendant;  the  plaintiff  appealed.  The  complaint,  as 
framed,  claimed  more  than  $500,  but  the  amount  claimed  was, 
by  stipulation,  reduced  below  that  sum,  and  this  court  held, 
on  that  account,  that  the  case  wafi  not  appealable. 

The  appeal  must  be  dismissed,  with  costs  of  appeal  to  time 
of  making  the  motion,  and  ten  dollars  costs  of  motion. 

All  concur. 

Appeal  dismissed. 


Oybtts  a.  Baexb,  Appellant,  v.  TTarrtet  Abnot  et  aL, 

Executors,  etc..  Respondents. 

Where  one  holding  securities  in  pledge  for  a  loan,  in  pursuance  of  a  sale 
thereof  made  by  the  owner,  delivers  the  same  to  the  purchaser,  receives 
the  purchase-price,  and  after  deducting  the  amount  of  the  loan  pays 
over  the  residue  to  the  owner,  this  is  not  an  affirmation  by  the  pledgee 
of  the  genuineness  of  the  securities,  and,  in  the  absence  of  fraud,  an 
action  cannot  be  sustained  against  him  by  the  purchaser  to  recover 
back  the  purchase-price  in  case  the  securities  prove  to  be  forgeries. 
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One  R.  agreed  with  the  agent  of  defendants'  testator  A.  for  a  loan  for 
sixty  days  upon  certain  forged  railroad  bonds.  The  agreement  was  for 
a  loan  of  eighty-five  per  cent  on  the  face  of  the  bonds  for  sixty  days  at 
one  and  one-half  per  cent  per  month,  with  seven  per  cent  rebate  in  case 
the  loan  was  taken  up  before,  R.  having  the  privilege  of  taking  it  up  at 
any  time.  After  the  terms  of  the  loan  were  settled,  the  agent  proposed 
that  to  avoid  trouble  the  bonds  should  be  sold  to  A.  direct,  he  giving 
a  contract  to  sell  them  back  in  sixty  days  for  the  amount  of  the  loan 
and  the  sum  agreed  to  be  paid  therefor.  This  form  of  the  transaction 
was  accordingly  adopted,  the  bonds  delivered,  the  money  advanced 
and  the  contract  signed  and  delivered  on  behalf  of  A.  R  subsequently 
contracted  to  sell  the  bonds  to  plaintiff;  the  bonds  were  delivered  by 
A/s  agent,  who  received  the  purchase-money,  deducted  the  amount  due 
A.  and  paid  over  the  residue  to  K.  In  an  action  to  recover  back  the 
purchase-money,  hsld,  that  whether  the  loan  was  usurious  or  not  A 
had  no  title  to  the  bonds,  save  as  pledgee,  the  title  remaining  in  R., 
who  had  the  right  to  sell  them  and  to  require  A.  to  deliver  at  any 
time  on  being  paid  the  loan;  that  the  question  of  usury  was  one 
between  R  and  A,  which  in  no  manner  affected  the  rights  of  plain- 
tiff; that  defendants  were  not  estopped  from  setting  up  the  real 
transaction,  because  the  form  of  a  sale  was  resorted  to  to  evade  the 
usury  laws;  and  that  they  were  not  responsible  for  the  genuineness  of 
the  bonds. 

(Argued  November  17,  1876;  decided  December  12,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department  in  favor 
of  defendants,  entered  upon  an  order  overruling  plaintiflPs 
exceptions,  and  directing  judgment  upon  a  verdict. 

This  action  was  brought  to  recover  the  purchafle-price 
alleged  to  have  been  paid  by  plaintiff  to  John  Arnot,  defend- 
ant's testator,  upon  sale  by  him  to  plaintiff  of  what  purported 
to  be  bonds  of  the  New  York  and  Erie  Bailroad  Company, 
which  proved  to  be  forgeries. 

The  facts  sufficiently  appear  in  the  opinion. 

At  the  close  of  the  evidence  on  the  trial,  the  court  directed 
a  verdict  for  defendants,  to  which  plaintiff's  counsel  duly 
excepted.    A  verdict  was  rendered  accordingly. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at 
General  Term. 
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btatement  of  case. 


A.  P,  Whitehead  for  the  appellant.  The  purchaser  hav- 
ing paid  the  seller  for  bonds  purporting  to  be  genuine,  but 
which  were  spurious,  may  recover  from  the  vendor  the  amount 
paid  therefor.  (Story  on  Sales,  §  148,  notes  3-7 ;  Benj.  on 
Sales,  492 ;  Kerr  on  Fraud  and  Mistake,  58  ;  Add.  on  Con. 
[ed.  of  1874],  234;  Byles  on  Bills,  324 ;  2  Pars,  on  Notes  and 
Bills,  600,  and  note ;  Ketcham  v.  Bamk  of  Conmierce^  19  N.  Y^ 
499  ;  Whedon  v.  Olda^  20  Wend.,  174 ;  Westropp  v.  Solomon,^ 
8  C.  B.,  345  ;  Ma/rtm  v.  McCormick^  4  Seld.,  331 ;  MarJde 
V.  Haifidd^  2  J.  K.,  466  ;  Ccmal  Bcmk  v.  Bcmk  of  ATJbcmyy  1 
Hill,  287 ;  WiJkmson  v.  Johmon,  B.  &  C,  428 ;  KeUy  v. 
SolaH^  9  M.  &  W.,  54 ;  Jones  y.  Ryde^  6  Taunt.,  488 ;  UeT" 
rick  V.  Whitney^  15  J.  K.,  240  ;  Oompertz  v.  Ba/rUett^  2  E.  & 
B.,  849-854 ;  27".  S.  Bcmk  v.  Bwnk  of  Ga.,  10  Wheat.,  333 ; 
Merria/m  v.  Wolcott^  3  Al.,  258 ;  Cahot  Bcmk  v.  Ma/rtmy  4 
Gray,  156 ;  Bcmk  of  Commerce  v.  Union  Banky  3  N.  T.,  232 ; 
Crv/mey  v.  WormeraVyj  4  E.  &  C,  133.)  The  presumption  is 
that  Arnot  was  the  owner  of  the  bonds.  (Story  on  BaiL, 
§§  296-323 ;  Edwds.  on  BaiL,  93 ;  Bowman  v.  Woody  15  Mass., 
534 ;  Depvy  v.  Cla/rky  12  Ind.,  432 ;  CoUma  v.  MarHuy  1  B. 
&  P.,  648  ;  Peacock  v.  EhodeSy  2  Doug.,  633 ;  Bartop  v. 
Eioa/rey  3  Atk.,  50 ;  Miller  v.  RaoCy  1  Burr.,  452 ;  Andrews 
V.  Dietricky  14  Wend.,  31 ;  8  Cow.,  238 ;  Coddington  v.  Bayy 
20  J.  R,  637 .  Ketchvm  v.  Bamk  of  Comm^cey  19  N.  T.,  499.) 
Ajmot  being  the  actual  owner  of  the  bonds  at  the  time  of  the 
sale,  the  real  seller  of  them  and  the  real  party  who  delivered 
them  to  plaintifE,  the  court  should  have  directed  judgment  for 
plaintiff,  or  allowed  the  case  to  go  to  the  jury  on  the  question 
of  who  the  seller  was.  (Story  on  Bail.,  §§  296-323 ;  Edwds. 
on  Bail.,  93 ;  Bovmian  v.  Woody  15  Mass.,  534 ;  12  Ind.,  432 ; 
1  B.  &  P.,  648 ;  2  Doug.,  633 ;  3  Atk.,  50 ;  1  Burr.,  452 ;  14 
Wend.,  31 ;  8  Cow.,  238 ;  20  J.  E.,  637 ;  19  N.  T.,  499.)  K 
Arnot  made  the  purchase  to  avoid  usury,  he  became  the 
owner  of  the  bonds,  and  he  cannot  plead  his  own  wrong 
in  answer  to  the  allegation  that  he  owned  them  when  they 
were  sold  and  delivered  to  plaintiff.  {Montefiori  v.  Monte- 
fiariy  1  Wm.  Blk.,  364 ;  2  B.  &  Aid.,  368 ;  4  Bing.,  639 ; 
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Broom's  Legal  Maxims  [7th  ed.],  737;  Pea/roe  v.  Brooks^ 
L.  K.,  1  ExcL,  213,  218;  Oowan  v.  Melbourne,  L.  E.,  2 
Exch,,  230.)  John  Amot,  Jr.,  was  authorized  to  make  this 
transaction  with  Roberts  and  with  plaintiff.  (Story  on  Ag.,  1 14, 
§§  252-260 ;  Dunlap's  Paley  on  Ag.,  156,  note  1.)  Defend- 
ants' testator  ratified  the  acts  of  his  agent  by  keeping  the  price 
paid  for  the  bonds  by  plaintiff,  and  is  estopped  from  denying 
that  he  was  the  seller.  (Story  on  Ag.,  §§  251, 254 ;  Dunlap's 
Paley  on  Ag.,  171.)  The  tender  made  of  the  bond  was  suf- 
ficient. (2  Pars,  on  Bills,  600,  601 ;  Story  on  Ag.,  §  103,  a, 
247,  451.) 

Ira  Shafer  for  the  respondents.  Defendants'  testator  was 
not  a  Jxyrui  fde  purchaser  of  the  bonds.  {RomiadeU  v.  Mor- 
gcm^  17  Wend.,  574 ;  Kentgen  v.  Pa/rTc%,  2  Sandf.,  60 ;  FeU 
T.  Heye,  23  How.  Pr.,  350 ;  Schroeppd  v.  StruLe,  2  Seld.,  107 ; 
Schroeppd  v.  Commg,  5  Den.,  236 ;  Covslamd  t.  Dams,  4 
Bosw.,  619 ;  2  R.  S.  [2d  ed.],  290,  §  20 ;  BaJcevoeU  v.  EUs- 
worth,  6  Hill,  484 ;  Wheeler  v.  McFa/rlamd,  10  Wend.,  318 ; 
i>yfetftf  V.  J.Zi9/i,  7  Hill,  497 ;  TTifew  v.  Zt^Ze,  2  N.  T.,  443 ; 
Wheeler  v.  Hfewbovld,  16  id.,  392 ;  Lewis  v.  Orahami,  4  Abb. 
Pr.,  106 ;  OanUck  v.  Jam^,  12  J.  R.,  146.)  The  sale  by 
Roberts,  and  the  receipt  by  the  bank,  of  the  amount  borrowed 
did  not  make  the  bank  liable  as  warrantor  of  the  genuineness 
of  the  bonds.  {Morley  v.  AU&nhorough,  3  Exch.  Ch.,  500 ; 
Baker  v.  Amot,  5  N.  Y.  S.  0.  R.,  215 ;  Ketchwm  v.  Bamk  of 
Comm&roe,  19  K  T.,  499.) 

Rapallo,  J.  The  allegations  upon  which  this  action  is 
based  are,  in  substance,  that  John  Amot,  the  testator  of  the 
defendants,  in  July,  1873,  sold  and  delivered  to  the  plaintiff 
what  purported  to  be  twenty-one  bonds  of  $1,000  each,  of 
the  Buffido,  New  York  and  Erie  Railroad  Company.  That 
they  were  so  sold  and  delivered  by  Amot  to  the  plaintiff,  as 
and  for  genuine  bonds,  and  the  plaintiff  believing  them  to  be 
such,  paid  Amot  therefor  the  sum  of  $19,320,  but  they  were 
in  fact  forged,  and,  therefore,  of  no  value ;  that  on  the  dis- 
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covery  of  this  fact  the  plaintiff  tendered  them  back  to  Amot 
and  demanded  the  return  of  the  pnrchase-money,  which  was 
refused,  to  the  damage  of  the  plaintiff,  etc. 

The  defense  was,  that  the  bonds  were  received  by  Amot 
from  one  Roberts,  as  security  for  a  loan  to  him  of  the  sum 
of  $17,500.  That  afterward  Roberts  sold  the  bonds  to  the 
plaintiff,  and  directed  Arnot's  agent,  with  whom  they  were 
deposited,  to  deliver  them  to  the  plaintiff  in  pursuance  of  such 
sale.  That  Arnot's  agent  thereupon  went  with  Roberts  to  the 
office  of  the  plaintiff,  and  delivered  the  bonds  to  him,  and 
received  the  price,  and  after  deducting  the  amount  due  on  the 
loan,  paid  over  to  Roberts  the  residue  of  the  purchase-money. 
That  Amot  had  no  other  title  to  the  bonds  than  above  stated, 
and  did  not  make  the  sale  to  the  plaintiff. 

There  can  be  no  doubt  of  the  sufficiency  of  this  defence  if 
established  by  the  evidence.  If  Arnot  was  merely  pledgee 
of  the  bonds  he  was  bound  to  deliver  them  to  whomsoever 
Roberts  might  direct,  on  receiving  payment  of  the  loan,  and 
was  entitled,  upon  such  delivery,  to  receive  the  proceeds,  or  at 
least  so  much  of  them  as  might  be  necessary  to  pay  the  loan. 
The  fact  that  the  whole  proceeds  were  paid  to  him  and  that 
he  paid  them  over  to  Roberts,  after  deducting  the  amount  due  on 
the  loan,  can  make  no  difference.  If  the  bonds  were  delivered 
by  direction  of  Roberts  and  in  pursuance  of  a  sale  made  by 
him,  such  a  delivery  did  not  constitute  any  affirmation  by 
Amot  of  title  in  himself,  or  of  the  genuineness  of  the  bonds. 
Were  authority  needed  for  this  proposition  the  case  of 
Ketchum  v.  Bcmk  of  Commerce  (19  N.  T.,  499)  would  seem 
to  support  it.  Of  course,  it  is  to  be  assumed  that  there  was 
no  fraud  on  the  part  of  Amot,  and  none  is  alleged. 

The  plaintiff  called  as  a  witness  Roberts,  who  testified  that 
he  applied  to  Mr.  Cole,  of  the  firm  of  Elisha  Cole  &  Co., 
who  were  agents  of  Amot,  for  a  loan  upon  the  bonds.  That 
on  the  next  day  Mr.  Cole  introduced  him  to  John  Amot,  Jr., 
also  an  agent  of  John  Amot,  deceased^  who  then  agreed  to 
make  the  loan,  and  the  transaction  was  completed.  Roberts 
further  testified,  on  plaintiff's  examination,  that  the  transac- 
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tion  was,  that  he  borrowed  of  Arnot  $17,500,  for  sixty  days, 
on  the  bonds,  agreeing  to  pay  him  $350,  making  $17,850,  but 
that  Amot,  after  agreeing  to  make  the  loan,  and  upon  the 
terms,  said  he  would  not  like  the  trouble,  in  ease  witness  did 
not  take  up  the  loan,  of  looking  him  up  and  bothering  with 
it,  and  proposed  that  witness  should  sell  the  bonds  to  him 
direct,  and  he,  Arnot,  would  give  a  contract  to  sell  them  back 
at  any  time  within  sixty  days,  and  thereupon  Amot  delivered 
to  him  a  contract,  in  the  following  words :  "  I  hereby  agree 
to  sell  to  P.  B.  Roberts  twenty-one  first  mortgage  bonds  of 
the  Buffalo,  New  York  and  Erie  Eailroad  company,  of  one 
thousand  dollars  each,  for  the  sum  of  seventeen  thousand 
eight  hundred  and  fifty  dollars,  sixty  days  from  date."  That 
Roberts  thereupon  delivered  the  bonds  to  Amot,  who 
advanced  the  $17,500.  That  witness  understood  it  to  be  a 
loan.  This  transaction  occurred  on  the  1st  day  of  July,  1873. 
On  his  cross-examination  the  witness  further  testified  that  it 
was  also  agreed  at  the  time,  that  if  he  paid  off  the  loan  before 
the  end  of  the  sixty  days  Amot  was  to  allow  him  seven  per 
cent. 

Mr.  Cole,  another  witness,  called  by  the  plaintiff,  also  testi- 
fied to  the  effect  that  the  transaction  was  a  loan. 

The  plaintiff  further  gave  in  evidence  a  conversation  with 
John  Amot,  Jr.,  on  the  occasion  of  a  demand  made  upon 
him  for  the  money  which  plaintiff  had  paid  for  the  bonds,  in 
which  conversation  Arnot,  Jr.,  said  that  he  hadn't  any  thing 
to  do  with  the  bonds  but  had  loaned  some  money  on  them, 
and  on  witness  calling  his  attention  to  the  fact  that  he  had 
bought  them  he  said,  further,  "  well,  that  is  true,  perhaps,  but 
that  was  done  for  the  purpose  of  avoiding  usury." 

The  foregoing  is  the  substance  of  all  the  evidence  given  on 
the  part  of  the  plaintiff,  with  respect  to  the  title  of  Amot  to 
the  bonds.  The  defendants  called  Mr.  Wood,  of  the  firm  of 
Elisha  Cole  &  Co.,  who  corroborated  the  statements  of 
Roberts  as  to  the  agreement  for  the  loan.  They  also  called 
John  Arnot,  Jr.,  who  testified  that  he  agreed  to  lend  Roberts 
eighty-five  per  cent  on  the  bonds  for  sixty  days,  at  one  and  a 
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half  per  cent,  per  month,  with  seven  per  cent  rebate,  in  case  he 
took  up  the  loan  before,  Koberts  having  the  privilege  of  taking 
it  np  at  any  time.  That  no  price  was  fixed  on  the  bonds  with 
reference  to  purchasing,  and  that  the  reason  he  stated  to  Mr. 
Koberts  for  making  the  agreement  in  evidence,  was,  so  that 
in  case  the  loan  was  not  paid  off  he  might  sell  the  bonds  with- 
ont  giving  notice ;  that  it  was  a  mere  form  resorted  to,  and 
there  was  no  idea  of  purchasing.  The  evidence  in  the  case 
showed  that  the  bonds  were,  at  the  time,  worth  about  ninety- 
two  in  the  market. 

Upon  this  uncontroverted  state  of  facts  we  are  of  opinicm 
that  it  is  clearly  established  that  Amot  had  no  title  to  the 
bonds,  except  as  pledgee,  and  that  the  title  remained  in 
Boberts  and  he  had  the  right  to  sell  them,  and  to  require 
Amot  to  deliver  them  at  any  time,  on  being  paid  the  amount 
of  the  loan,  and  that,  had  the  loan  remained  unpaid  after  die 
sixty  days,  Koberts  would  still  have  had  the  right  to  redeem 
them,  without  regard  to  the  question  of  usury. 

But  the  plaintiff  claims  that  the  loan  being  usurious,  and 
the  form  of  a  sale  having  been  resorted  to  for  the  purpose  of 
evading  the  usury  law,  the  defendants  are  estopped  from 
setting  up  the  real  transaction,  for  the  purpose  of  showing 
that  Amot  was  not  the  absolute  owner.  We  do  not  reganl 
this  proposition  as  sound.  If  it  had  been  necessary  to  the 
defendants'  case  to  establish  the  usury,  for  the  purpose  of 
showing  a  want  of  title  in  Amot,  there  might  be  some  force 
in  the  position  of  the  plaintiff's  counsel.  But  in  this  case  it 
is  immaterial  to  the  defense  whether  the  loan  was  usurious  or 
not ;  the  question  was  whether  the  transaction  between  Amot 
and  Roberts  was  a  pledge  or  a  sale.  If  Amot  would  not  have 
acquired  a  title  to  the  bonds,  had  the  loan  been  free  from 
usury,  he  certainly  acquired  no  stronger  one  from  the  fact  of 
the  loan  being  usurious. 

Nor  did  that  circumstance  diminish  his  obligation  to  deliver 
the  bonds  to  any  person  whom  Roberts  might  designate. 
The  usury  was  a  matter  between  Amot  and  Roberts,  which 
in  no  manner  affected  the  rights  of  the  plaintiff. 
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It  being  established  that  Amot  had  no  title  to  the  bonds, 
except  as  pledgee,  the  next  qnestion  is  whether  the  sale 
to  the  plaintiff  was  made  by  Amot  or  by  Roberts.  The 
nncontroverted  evidence  shows  that  on  the  second  of  July, 
the  day  after  the  loan,  Eoberts  requested  Cole  &  Oo.,  and 
Amot,  Jr.,  to  sell  the  bonds,  and  they  emphatically  refused  to 
do  so,  Amot,  Jr.,  saying  that  he  was  satisfied  with  the  loan  as 
it  was,  and  did  not  wish  to  pay  the  rebate.  Eoberts  then  said 
he  would  sell  them  himself.  He  applied  to  Haskin  &  Braine, 
brokers,  to  make  the  sale,  and  they  employed  one  Schuzer, 
informing  him  that  the  delivery  would  be  made  by  Elisha 
Oole  &  Co.  Schuzer  negotiated  the  sale  of  the  bonds  to  the 
plaintiff  at  ninety-two  per  cent,  and  informed  him  that  they 
would  be  delivered  by  Cole  &  Co.  The  plaintiff  drew  his 
check  for  the  whole  purchase-price,  $19,320,  to  the  order  of 
his  cashier,  who  indorsed  it  to  Elisha  Cole  &  Co.  Eoberts 
notified  Cole  &  Co.  that  he  had  sold  the  bonds,  and  requested 
them  to  make  the  delivery  to  the  plaintiff.  Mr.  Wood,  of 
the  firm  of  Elisha  Cole  &  Co.,  thereupon  took  the  bonds  and 
went  with  them,  in  company  with  Eoberts,  to  the  office  of 
the  plaintiff,  and  there  delivered  them  to  him,  receiving  the 
check  for  $19,320.  The  plaintiff,  on  that  occasion,  made  some 
inquiry  of  Wood  about  the  bonds  and  he  referred  him  to 
Eoberts.  There  are  some  slight  discrepancies  in  the  testi- 
mony as  to  what  was  then  said,  but  they  are  not  material.  It 
is  perfectly  dear  that  Wood  did  not  assume  that  he  or  Elisha 
Cole  &  Co.  were  the  owners  or  sellers  of  the  bonds.  On  the 
contrary,  the  plaintiff  himseK  testifies  that  on  this  occasion, 
and  while  the  bonds  were  being  examined,  he  said  to  Mr. 
Wood,  "  I  suppose,  you  know  these  bonds  to  be  all  right." 
He  said,  "  I  have  no  interest  in  them,  but,  Mr.  Eoberts  here 
knows  all  about  them."  Then  plaintiff  said,  as  he  turned 
away,  "  Of  course  I  should  hold  you  if  there  is  any  thing 
wrong  about  them."  What,  if  any  thing.  Wood  said  in  reply, 
does  not  appear. 

After  receiving  the  check  for  $19,320  Wood  delivered  it  to 
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Amot,  who  gave  his  check  to  Eoberts  for  $1,671.07,  being 
the  surpluB  after  paying  the  loan. 

These  facts  show  clearly  that  Amot  was  not  the  seller  of 
the  bonds.  He  was  not  bound  to  intrust  them  to  Boberts  for 
delivery,  but  was  entitled  to  retain  control  of  them  till  his 
loan  was  paid.  The  delivery  by  him  was  not,  therefore, 
inconsistent  with  his  position  as  pledgee.  The  proceeds  being 
all  in  one  check  Oole  &  Co.  were  justified  in  taking  it,  for  the 
purpose  of  retaining  out  of  it  the  amoimt  due  their  principaL 
If  the  plaintiff  desired  to  know  on  whose  behalf  the  sale  was 
made  he  could  readily  have  done  so  by  inquiry.  Kot  having 
made  the  inquiry  and  nothing  having  been  done  to  mislead 
him,  he  must  abide  by  the  facts  actually  existing,  and  upon 
these  facts  he  could  not  hold  Amot  responsible,  as  warrantor 
of  the  genuineness  of  the  bonds. 

The  judge,  at  the  trial,  was,  therefore,  right  in  nonsuiting 
the  plaintiff,  and  the  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  I.  Davenpobt,  Appellant,  v.  The  Mayor,  Aldebicek 
AND  Commonalty  of  the  Crrr  of  New  Toek,  Bespondent. 

The  office  of  chief  supervisor  of  elections,  created  by  the  act  of  congress, 
passed  February  28,  1871  (16  U.  S.  Stat,  at  Large,  487),  is  additional  to 
that  of  Circuit  Court  commissioner  and  not  incident  or  appurtenant 
thereto.  It  is  therefore  within  the  provisions  of  the  New  York  charter 
of  1878  (g  114,  chap.  835,  Laws  of  1873^  which  declares  that  the  accept- 
ance of  office  under  the  federal  govei-nment  is  a  relinquishment  of  any 
office  held  under  the  city;  and  is  not  within  the  exception  in  said  section 
in  favor  of  commissioners. 

Accordingly  held,  that  plaintiff,  by  accepting  the  office  of  chief  supervisor 
of  election,  vacated  the  office  of  counsel  to  the  health  department,  then 
held  by  him,  and  was  not  entitled  to  the  salary  of  the  latter  office  after 
such  acceptance. 

(Argued  November  27,  1876;  decided  December  12,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment  in 
favor  of  the  defendant  entered  upon  a  verdict. 

This  action  was  brought  byplaintifE  to  recover  $940.86, 
claimed  to  be  due  him  for  his  salary  as  counsel  to  the  health 
department  of  the  dty  of  New  York,  from  April  30, 1873,  to 
July  8,  1873.  Plaintifi  was  appointed  counsel  to  the  health 
department,  January  15,  1873,  at  a  salary  of  $5,000. 

Upon  the  trial  it  was  admitted  that  plaintiff,  during  the 
entire  period  named  in  the  complaint,  was  chief  supervisor  of 
elections  in  and  for  the  southern  district,  in  the  second  circuit 
of  the  State  of  New  York,  appointed  pursuant  to  die  act  of 
congress  passed  February  28,  1871.  The  court  directed  a 
verdict  for  the  defendant,  to  which  plaintiff's  counsel  duly 
excepted.    A  verdict  was  rendered  accordingly. 

Hobert  H.  Strahcm  for  the  appellant. 

A.  J,  Requier  for  the  respondent. 

Bapallo,  J.  We  are  clearly  of  opinion  that  the  office  of 
chief  supervisor  of  elections  is  additional  to  that  of  Circuit 
Court  conmiissioner,  and  not  incident  or  appurtenant  to  the 
latter  office.  It  was  created  by  act  of  congress  passed  Febuary 
28,  1871,  which  provides  that  the  Circuit  Court  of  the  United 
States  of  each  circuit  shall  appoint  from  among  the  Circuit 
Court  commissioners  of  each  district,  one  of  them,  who  for 
the  duties  required  of  him  under  that  act,  shall  be  known  as 
chief  supervisor  of  elections  of  the  district.  Many  if  not  all 
of  these  duties  are  entirely  different  from  those  appurtenant 
to  the  office  of  commissioner,  although  in  certain  cases  the 
chief  supervisor  may  act  at  the  same  time  both  in  that  capacity 
and  as  commissioner.  Commissioners  as  such,  ai*e  not  author- 
ized to  perform  the  duties  of  chief  supervisor,  but  only  the 
one  who  may  be  appointed  in  each  district.  When  acting  as 
chief  supervisor  he  does  so  by  virtue  of  his  appointment  as 
such,  and  not  by  virtue  of  his  office  of  commissioner,  and  he 
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receives  specified  fees  as  supervisor  to  which  he  would  not  be 
entitled  as  commissioner.  The  act  declares  what  compensation 
shall  be  paid  to  each  chief  supervisor  for  his  services  '^  as  such 
officer  "  in  excess  of  all  fees  as  commissioner.  The  provisions 
of  the  act  respecting  the  duties  and  fees  of  the  office  show 
that  it  is  one  of  trust  and  emolument.  It  is  therefore  within 
the  provisions  of  the  charter  which  declares  that  the  acceptance 
of  such  an  office  under  the  government  of  the  United  States 
is  a  relinquishment  of  any  office  held  under  the  city  (Laws 
1878,  p.  519,  §  114),  and  is  not  within  the  exception  in  that 
section  in  favor  of  commissioners.  It  is  not  necessary  to  add 
any  thing  further  to  the  reasoning  of  the  court  at  General 
Term,  with  which  we  concur. 

The  judgment  should  be  affirmed. 

AU  concur. 

Judgment  affinned. 


The  Secumtt  Bank  of  New  Tokk,  Respondent,  v.  The 
National  Bank  of  the  Republic,  Appellant. 

In  an  action  by  a  bank  to  recoYsr  the  amount  paid  upon  a  raised  check 
which  had  been  certified  by  it,  evidence  that  by  the  custom  and  com- 
mon understanding  of  banks  and  merchants  the  words  "  certified  "  at 
the  time  of  the  certification,  when  used  in  the  certification  of  checks, 
is  construed  to  import  an  obligation  on  the  part  of  the  certifying  bank 
to  pay  the  amount  stated  in  the  check,  notwithstanding  the  body  of  it 
was  forged,  is  inadmissible . 

The  plaintiff  in  such  an  action  is  not  estopped  from  alleging  the  forgery 
by  the  fact  that  its  teller  at  the  time  the  check  was  presented  for  certifi- 
cation upon  doubts  being  expressed  in  regard  to  it  by  the  person  pre- 
senting it,  stated  that  it  was  right  in  every  particular.  It  is  no  part  of 
a  teller's  duty  to  give  an  assurance  as  to  the  genuineness  of  a  check, 
except  in  respect  to  the  signature  of  the  drawer;  and  beyond  that  the 
bank  is  not  bound  by  his  representations. 

(Argued  December  1,  1876;  decided  December  12,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Comt 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
aflSrming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 
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This  action  was  brought  to  recover,  as  for  money  paid  by 
mistake,  the  amount  paid  by  plaintiff  to  defendant  npon  a 
check  which  had  been  altered  and  raised  after  issae. 

The  check  was  drawn  upon  plaintiff  by  H.  J.  Cipperly  & 
Co.,  to  the  order  of  J.  Cox,  for  twenty-four  dollars  and  sixteen 
cents.  The  check  was  altered  by  erasing  the  amount,  the 
date  and  the  name  of  the  payee.  The  jamount  was  raised  to 
$4,222.75,  and  the  name  of  Duff  &  Tienken  entered  as 
payees.  The  check  thus  altered  was  offered  to  Duff  & 
Tienken,  who  were  gold  brokers,  in  payment  for  gold.  One 
of  said  firm  testified  that  he  went  with  the  check  to  plaintiff's 
bank,  told  the  teller  that  he  did  not  like  the  looks  of  the 
messenger  who  brought  the  check  to  them ;  that  he  was  a 
total  stranger,  and  that  ^^he  wanted  the  teller  to  be  very 
particular  before  certifying  the  check;  that  he  Duff  had  a 
doubt  in  his  mind  about  it,  and  he  wanted  to  be  assured  that 
the  check  was  genuine  in  every  particular."  The  teller 
examined  it,  certified  it,  and  handed  it  back,  saying,  ^^  you  need 
not  have  the  slightest  doubt  about  that  check,  it  is  correct  in 
every  particular ;  the  drawer  is  a  director  of  this  bank."  The 
check  was  thereupon  received  by  Duff  ife  Tienken  in  payment 
for  the  gold. 

On  the  trial  defendant  offered  to  ^^  show,  by  the  testimony 
of  various  persons  engaged  in  the  business  of  bankers  and 
merchants  and  dealers  with  banks,  that  the  word  ^  certified,' 
as  used  upon  the  check  now  in  suit,  at  the  time  of  the  certifi- 
cation, was  commonly  understood  to  import  an  obligation  on 
the  part  of  the  bank  to  pay  the  amount  expressed  upon  the 
face  of  the  check  so  certified,  notwithstanding  that  it  may 
have  been  forged  in  the  body ;"  also  that,  "under  such  circum- 
stances, it  was  the  custom  among  banks,  and  merchants  and 
dealers  with  banks  in  the  city  of  New  York,  to  so  construe 
the  word  '  certified,'  indorsed  upon  the  check,  as  to  import  an 
obligation  to  pay  the  amount,  as  stated  in  the  check,  when  it  was 
certified,  notwithstanding  the  body  of  the  check  was  forged." 
This  evidence  was  objected  to  and  excluded,  and  defendant's 
counsel  duly  excepted. 
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parley  v.  Stemwrt,  50  Barb.,  68 ;  2  Pare,  on  Con.,  68 ;  2 
Greenl.  Ev.,  §  251.)  It  was  not  within  the  province  of  the 
teller  to  give  afisorances  that  the  check  was  correct  in  every 
particular.  (  WtxUon  v.  Bermett,  12  Barb.,  196,  200 ;  Baarit 
V.  Au9tmy  21  id.,  241,  242 ;  U,  S.  v.  Citiy  Bk.  of  Cobwmhvs^ 
21  How.  [U.  S.],  866,  864,  366.) 

• 

Anpbkws,  J.  In  the  Ma/rine  National  Bank  v.  Ths 
Natianal  Oity  Bank  (59  N.  T.,  67),  it  was  decided  that  a 
bank  by  certifying  a  check  in  the  usual  form  simply  affirms 
the  genuineness  of  the  signature  of  the  drawer,  and  that  he 
has  funds  sufficient  to  meet  it,  and  engages  that  they  will  not 
be  withdrawn  to  the  prejudice  of  the  holder  of  the  check, 
but  does  not  warrant  the  genuineness  of  the  body  of  the  check. 

Accordingly  it  was  held  that  the  plaintiff's  bank  which  had 
c^*tified  and  afterwards  paid  to  the  defendant's  bank  a  forged 
check,  altered  before  certification  by  raising  the  amount  and 
changing  the  date  and  name  of  the  payee,  could  recover  back 
the  amount  paid  as  for  money  paid  by  mistake.  The  case  is 
decisive  of  the  present  one,  unless  the  court  erred  in  rejecting 
the  proof  offered,  to  show  that  at  the  time  of  the  certification 
of  tiie  checks  in  question,  the  word  certifiedj  when  used  in 
the  certification  of  checks,  was  by  the  custom  and  common 
undentanding  of  banks  and  merchants  construed  to  import  an 
obligation  on  the  part  of  the  certifying  bank  to  pay  the 
amount  stated  in  the  check  notwithstanding  the  body  of  the 
check  was  forged  or  unless  the  plaintiff  was  estopped  from 
aU^ng  the  forgery,  by  the  circumstance  that  the  teller  of 
the  plaintiff,  when  the  check  was  presented  for  certification, 
was  informed  by  the  payee  who  presented  it,  that  he  did  not 
like  the  looks  of  the  messenger  who  brought  the  check 
and  had  a  doubt  about  it,  and  wanted  to  be  assured  that 
it  was  right  "  in  every  particular,"  and  that  the  teller  then 
examined  the  check,  and  certified  it,  assuring  the  payee  at  the 
time  that  he  need  not  have  the  slightest  doubt  about  it,  and 
that  it  was  correct  in  every  particular.  We  are  of  opinion 
that  the  offer  to  show  by  bankers  and  merchants  the  meaning 
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of  the  word  "certified,"  and  that  when  used  in  transactionB  like 
this  it  is  understood  to  import  an  absolute  obligation  by  the 
certifying  bank  to  pay  the  check,  although  the  amount  had 
been  fraudtdently  raised,  was  properly  rejected.  The  only 
duty  assumed  by  a  bank  on  receiving  the  money  of  a  deposi- 
tor is  to  take  care  of  the  fund,  and  pay  it  over  according 
to  his  direction.  It  owes  no  duty  to  the  drawer  or  holder  of 
a  check  except  the  duty  to  make  present  payment  of  the 
check  out  of  the  funds  of  the  drawer  on  presentation. 

Checks  in  theory  are  presented  for  payment  and  not  for 
acceptance  but  the  practice  of  certifying  checks  has  grown  up, 
and  of  late  years  has  been  largely  extended,  and  the  same 
effect  has  been  given  to  the  act  of  certification  as  to  an  accept- 
ance of  a  bill  of  exchange.  Themanifest'object  of  a  certificar 
tion  is  to  indicate  the  assent  of  the  certifying  bank  to  the 
request  of  the  drawer  of  the  check  that  the  drawee  will  pay 
to  the  holder  the  sum  mentioned  and  this  is  what  an 
acceptor  does  by  his  acceptance  of  a  bill.  As  long  ago  as'the 
case  of  Hohson  v.  Bermett  (2  Taunt.,  888),  it  was  said  by 
Lord  Mansfibld  that  the  marking  of  a  check  by  the  drawee  on 
presentation  was  similar  to  the  accepting  of  a  bill  and,  he  adds, 
"  he  admits  hereby  assets  and  makes  himself  liable  to  pay." 

In  Merchant^  B<mk  v.  /Sfiafo  Bwnk  (10  Wall,  604),  the  court 
say  that  "  by  the  law  merchant  of  this  country,  the  certificate 
of  the  bank  that  the  check  is  good  is  equivalent  to  acceptance," 
and  the  same  language,  in  substance,  is  used  by  this  court  in 
The  Ma/rme  BamJc  v.  The  National  Ciiy  Ba/nk.  There  are 
many  points  of  resemblance  between  a  check  and  a  bill  of 
exchange,  and  in  our  courts  and  the  courts  of  England,  cheeks 
are  often  spoken  of  as  bills  of  exchange.  {HarJcer  v.  Ander- 
son, 21  Wend.,  372 ;  LitOe  v.  The  Phomix  Bamk,  2  Hill,  425 ; 
Keme  v.  Bea/rd,  8  C.  B.  [N.  S.],  372 ;  2  Pars,  on  Bills,  58.) 

The  nature  and  meaning  of  the  contract,  evidenced  by  the 
certification  of  a  check,  was  clearly  defined  by  law,  when  the 
plaintiff  certified  the  check  in  question.  By  the  law  as  thus 
declared,  the  plaintiff,  upon  the  certification  of  the  check, 
became  liable  for  its  payment  with  the  obligation  of   an 
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acception  of  a  bill ;  and  this  was  the  extent  of  the  obligation 
into  which  he  entered,  according  to  the  l^al  effect  and  inter- 
pretation of  the  contract.  The  offer  to  prove  that  the  con- 
tract of  certification  by  the  understanding  of  the  bankers  and 
merchants,  had  a  larger  bcope  and  meaning  than  it  had  by 
settled  legal  construction  was  inadmissible.  {BargeU  v.  Ori- 
ental  Mutual  Ins.  Co.j  3  Bos.,  385 ;  Higgms  v.  Moore^  34  N. 
Y.,  417  ;  Lamrenoe  v.  MaasweUy  53  id.,  19 ;  WJieder  v.  New- 
Ixmld,  16  id.,  392.) 

The  indorsement  made  by  the  plaintiff 's  bank  was  simply 
and  exclusively  a  certification  of  the  check,  and  it  is  bound 
only  to  such  obligations  as  that  act  implies.  In  Ths  Marme 
B(mk  V.  The  National  City  Bamk^  this  court  found  no  diffi- 
culty in  interpreting  the  contract  arising  from  a  certification  of 
a  check  without  the  aid  of  extrinsic  evidence.  That  au 
acceptor  of  a  bill  of  exchange  which,  after  acceptance,  was 
forged  by  raising  the  amount  and  changing  the  name  of  the 
payee,  may  recover  back  the  money  paid  by  him  on  the  accept- 
ance, was  decided  in  The  Bank  of  Gommerce  v.  The  Umon 
Bamk  (3  1&,  Y.,  230),  and  as,  by  imalogy,  the  same  right  exists 
in  the  certifying  bank  to  recover  back  money  paid  upon  a 
check,  if  it  turns  out  that  the  filling  in  was  forged,  there  is 
no  ground  for  claiming  that  the  plaintiff  was  estopped  from 
showing  the  body  of  the  check  to  be  a  forgery  by  the  verbal 
assurance  of  the  teller  to  the  payee  of  the  check,  that  it  was 
correct  in  every  particular.  It  was  no  part  of  the  teller's 
duty  to  give  an  assm*ance  as  to  the  genuineness  of  the 
check,  except  in  respect  to  the  signature  of  the  drawers.  If 
he  went  beyond  this  his  representation  did  not  bind  the  bank. 
Moreover,  if  the  reply  made  to  the  question  put  to  him  was 
intended  as  an  affirmation  of  the  genuineness  of  the  body  of 
the  check,  it  was  simply  au  expression  of  his  opinion,  and 
must  have  been  so  understood  by  the  person  who  made  the 
inquiry. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  D.  Duckeb  et  al.  Trustees,  etc.,  Respondents,  v.  Joas 
H.  Rapp,  Administrator,  etc..  Appellant. 

R,  defendant's  testator,  guaranteed  the  payment  of  rent  by  lessees  of 
plaintiffs'  testator.  By  the  terms  of  the  lease  the  rent  was  to  be  paid 
in  quarterly  installments.  Two  installments  falling  due  Kay  and 
August,  1874,  not  having  been  paid,  plaintiffs  brought  separate  actions 
therefor  against  the  lessees,  perfected  judgments  upon  inquests  Octo- 
ber 6,  1874,  and  inmiediately  issued  executions.  Thereafter,  on  the 
same  day,  an  order  was  obtained  and  served  staying  plaintiffs'  proceed- 
ings on  the  judgments  for  the  purposes\)f  a  motion  to  open  the  defaults. 
Upon  the  motion  an  order  was  made  allowing  defendants  to  defend,  the 
judgments  and  executions,  however,  to  stand  as  security.  A  stipulation 
was  then  entered  into  between  plaintiffs'  attorney  and  the  lessees,  that 
the  executions  should  be  countermanded  and  all  proceedings  on  one  of 
the  judgments  stayed  until  November  25,  1874,  and  on  the  other  until 
January  10,  1875,  when  the  lessees  promised  to  pay  the  same,  with  all 
sheriff's  fees,  plaintiffs  being  authorized  to  collect  rents  from  sub- 
tenants and  apply  in  payment  of  the  judgments.  In  an  action  upon 
the  guaranty,  Tield,  that,  assuming  the  judgments  to  be  valid  (and  they 
must  be  so  regarded  after  the  stipulation  by  which  any  defence  was 
waived),  the  stipulation  operated  to  postpone  the  payment  of  the  rents 
so  as  to  prevent  their  collection  in  any  form  until  the  days  specified ; 
that  the  agreement  to  extend  the  time  was  for  a  good  consideration;  and 
that  the  surety  was  thereby  discharged. 

It  was  also  provided  in  the  stipulation  that,  in  case  legal  proceedings  were 
conunenced  to  collect  the  rent  due  November  1,  1874,  the  time  for 
defendants  to  answer  should  be  extended  until  February  5, 1875.  Held, 
that  thereby  plaintiffs  put  it  out  of  their  power  to  procure  a  judgment 
for  over  ninety  days  after  the  rent  accrued ;  that  the  provision  would 
have  bound  the  surety  in  case  he  had  paid  the  rent;  that  the  intent  was 
to  postpone  payment  and  that  the  surety  was  discharged  from  the  pay- 
ment of  this  installment. 

Plaintiffs  sued  to  recover  the  rent  as  executors;  they  should  have  claimed 
as  trustees.  Held,  that  the  same  persons  being  entitled  to  recover, 
although  in  a  different  capacity,  the  manner  of  commencing  the  actions 
did  not  impair  the  validity  of  the  agreement. 

It  was  objected  that  plaintiffs'  attorneys  had  no  authority  to  make  the 
stipulation.  .  It  appeared  that  one  of  the  plaintiffs  was  present  and  con- 
sented thereto.  Held,  that  it  was  to  be  presumed  that  the  attorneys 
were  employed  to  collect  the  rents  under  the  will  of  the  testator,  and 
their  mistake  in  attempting  to  recover  in  the  name  of  plaintiffs  as  execu- 
tors instead  of  as  tnistees  did  not  impair  the  acts  within  the  scope  of  their 
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authority,  and  that  the  presence  and  assent  of  one  of  the  plaintiffs  ren- 
dered it  unnecessary  to  consider  the  extent  of  their  authority. 

It  seems,  that  the  withdrawal  of  the  executions  did  not  of  itself,  under  the 
circumstances,  operate  to  discharge  the  surety  pro  tanto. 

Also  hM,  that  the  stipulation  did  not  impair  the  obligation  of  the  surety 
as  to  other  installments  than  those  specified. 

(Argued  November  24,  1876;  decided  December  12,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  in  favor  of  plaintiffs,  entered 
upon  an  order  overruling  defendant's  exceptions  and  directing 
judgment  upon  a  verdict. 

This  actios  was  brought  upon  a  guaranty  executed  by  John 
H.  Kapp,  defendant's  testator  guaranteeing  the  payment,  on 
the  part  of  the  lessees,  of  the  rent  reserved  in  a  lease  of  cer- 
tain premises  in  the  city  of  New  York. 

The  lease  was  executed  by  and  between  Melchoir  Ducker, 
plaintiffs'  testator  as  lessor,  and  Bichard  Doane  and  others,  as 
lessees ;  it  was  for  a  term  of  five  years,  from  May  1,  18Y0,  at 
a  yearly  rent  of  $6,000,  payable  in  quarterly  payments  there- 
after. Mr.  Ducker  died  July  17, 1871,  leaving  a  will.  In  and 
by  said  will  the  plaintifb  herein  were  appointed  executors  and 
executrix,  and  were  made  trustees  of  an  express  trust,  among 
other  things,  to  collect  the  rents  of  the  premises  in  question. 
The  lessees  failed  to  pay  the  rent  due  under  the  lease  for  the 
quarters  ending  May  1,  August  1  and  November  1,  1874,  and 
February  1,  1875.  The  lessor,  Eapp,  died  in  January,  1874, 
leaving  a  .will,  and  defendant  was  appointed  administrator, 
with  the  will  annexed. 

The  plaintiffs  herein  brought  separate  suits,  as  executors, 
against  the  lessees  to  recover  the  installments  of  rent  which  fell 
due  in  May  and  August,  1874.  Answers  were  put  in  and 
inquests  were  taken  in  both  of  the  actions  against  the  defend- 
ant, and  judgments  were  perfected  thereon  on  the  same  day 
and  executions  issued.  Upon  the  same  day  an  order  to  show 
cause  why  the  defaults  should  not  be  vacated,  and  meanwhile 
staying  plaintiffs'  proceedings,  was  granted.  This  was  served 
after  the  executions  were  issued.  Upon  hearing  the  motion, 
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on  October  9,  1874,  leave  was  given  to  the  defendant  to  come 
in  and  defend,  the  judgments  and  executions,  however,  to  stand 
as  security.  On  the  2lBt  October,  1874,  plaintiffs'  attorneys 
and  the  lessees  entered  into  a  stipxdation,  John  D.  Ducker, 
one  of  the  plaintifb,  being  present  and  assenting.  The  stipu- 
lation was  as  follows : 

"No.  1.     11,705.57. 

**  John  D.  Duckeb  and  others,  Executors,  etc.,  PlaintifEs,  v. 
BiOHABD  DoANE,  LuHAN  B.  WiNG  and  others,  Defendants. 

"No.  2.    11,678.01. 

"  Same  v.  Same. 

^*  It  is  hereby  stipulated  by  and  between  the  plaintiffs  and 
the  defendants,  as  copartners,  and  the  defendant  Wing,  indi- 
vidually, and  their  respective  attorneys,  as  follows : 

^^First.  The  executions  in  each  of  said  actions  are  to  be 
countermanded  within  one  day  after  the  date  of  this  instrument. 

^'Second.  All  proceedings  upon  the  first  judgment  herein, 
are  to  be  stayed  until  the  25th  of  ]^ovember,  1874,  and  upon 
the  second  judgment,  until  the  10th  day  of  January,  1875. 

^^  Third.  In  case  legal  proceedings  are  commenced  to  collect 
the  rent  claimed  to  be  due  and  payable  November  1, 1874,  for 
the  premises  described  in  the  complaint  herein,  the  time  for 
defendants  to  answer  the  complaint  therein  shall  be  extended 
until  the  5th  day  of  February,  1875. 

^^  The  foregoing  stipulations,  on  the  part  of  the  plaintiflb, 
are  conditioned  upon  the  observance  by  defendants  of  the 
following  stipulations  on  their  part : 

''First  The  defendants  will  pay  to  plaintifEs,  or  their  attor- 
neys, on  the  25th  day  of  November,  1874,  the  judgment  in 
the  first  above  action,  with  interest,  less  the  sum  of  forty-one 
dollars  and  sixteen  cents  ($41.16),  paid  as  per  order,  entered 
October  9,  1874. 

^'Second.  The  defendants  will  pay  to  plaintiffs  or  their  attor- 
neys, on  the  10th  day  of  January,  1875,  the  judgment  in  the 
second  of  said  actions,  with  interest,  less  the  sum  of  forty-one 
dollars  and  sixteen  cents  ($41.16),  paid  as  per  same  order. 
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^^Thi/rd.  Defendant  Wing  hereby  empowers  plaintife  or 
their  attorneys,  at  their  option,  to  collect  from  his  tenants  on 
said  premises,  any  rent  which  may  hereafter  become  payable, 
np  to  and  including  rents  payable  the  1st  day  of  February, 
1875,  from  said  tenants,  on  account  of  said  premises  or  any 
part  thereof,  the  same  to  be  applied,  if  collected  as  aforesaid, 
toward  the  payment  of  said  judgments,  in  their  order  as  above 
stated. 

^^Fcywrth.  All  sheriffs  fees,  if  any  already  accrued,  are  to  be 
paid  by  defendants. 

"  It  is  hereby  stipulated  and  agreed  that  in  case  either  party 
violates  the  above  stipulations,  or  any  of  them  upon  their  part, 
then  the  other  party  shall  not  be  bound  or  prejudiced  by  the 
above  stipulations  made  on  their  part,  or  shall  be  bound  or 
prejudiced  in  any  manner,  and  are  to  have  the  same  rights  as 
if  this  instrument  had  not  been  executed. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  this 
21st  day  of  October,  1874. 

"DIXON,  WHITLOOK  &  ANDERSON, 

^^PlavnUffs^  Attorneys?^ 

Ib  accordance  with  said  stipulation,  proceedings  in  the  suits 
were  stayed  and  the  executions  countermanded,  and  plaintiff 
Ducker  proceeded  to  collect  the  rents  from  the  sub-tenants. 
The  amounts  so  collected  were  deducted  from  the  amount  due 
under  the  lease,  the  recovery  here  being  for  the  balance. 

Upon  the  trial  defendant's  attorney  requested  the  court  to 
instruct  the  jury,  among  other  things,  that  the  stipulation 
operated  to  discharge  defendant;  that  it  had  that  e£Eect  at 
least  as  to  the  three  installments  of  May,  August  and  Novem- 
ber, 1874.  That  the  omission  of  plaintiffs  to  collect  the  judg- 
ments, and  the  countermand  of  the  executions  operated  to 
discharge  defendant  for  the  two  quarters'  rent.  The  court 
refused  the  request  and  directed  a  verdict  for  plaintiffs  for  the 
amount  unpaid,  to  which  defendant's  counsel  duly  excepted. 

EdAJoa/rd  M.  Shepa/rd  for  the  appellant.  The  extension  of 
time  granted  by  the  plaintiffs  as  to  the  rent  for  May  and 
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August  and  as  to  the  time  to  answer  discharged  the  surety. 
{Bangs  v.  St^anff^  7  Hill,  250  ;  4  K  T.,  315 ;  Za  Forge  y. 
Herter,  11  Barb.,  163 ;  MerrUi  v.  Secmcm,  6  K  Y.,  168 ; 
Sheldon  v.  5ay,  11  How.  Pr.,  11 ;  Warden  v.  Worthmgtany  2 
Barb.,  368.)  The  court  will  not  inquire  whether  by  snch 
extension  of  time  or  change  of  the  contract  defendant  hae 
been  damaged.  {MiUer  v.  McGown^  7  Paige,  452 ;  Bangs  r. 
Stevensy  7  Hill,  250;  Rathbun  v.  Wa^en^  10  J.  R.,  587; 
Eoffnum  v.  HwrThert^  23  Wend.,  377.)  A  surety  is  held 
merely  to  the  letter  of  his  undertaking.  (Burge  on  Surety- 
ship, 10 ;  Oramt  v.  Smithy  46  N.  Y.,  93.)  The  release  by 
plaintiffs  of  the  lien  of  their  executions  upon  the  personal 
property  of  defendant  Wing  discharged  the  surety  to  the 
extent  of  the  valne  of  this  lien.  {Hayes  v.  Wanrd,  4  J. 
Ch.,  129 ;  Mimcervics  v.  Gahn^  3  Paige,  614,  649 ;  La  Farge 
V.  H&rtw*,  4  Barb.,  346 ;  11  id.,  159, 166 ;  Baker  v.  BHggs^  8 
Pick.,  122 ;  Comm.  v.  Bass^  16  S.  &  R.,  252 ;  Smith  v.  Orser^  45 
N.  Y.,  132 ;  Roth  v.  WeUs,  29  id.,  471 ;  2  R.  S.,  365,  §§  13, 17.) 

Joseph  M.  Dixon  for  the  respondents.  The  agreement  by 
the  plaintiffs  in  the  actions  against  the  lessees  being  made 
without  authority,  did  not  affect  the  rights  of  the  plaintiffs  in 
this  action.  (1  Pars,  on  Con.  [6th  ed.,  m.  p.],  121 ;  Parsons  v. 
Lymam^y  5  Blatch.,  170 ;  Wood  v.  Brown^  34  K  Y.,  887 ; 
Quackenhos  v.  Southwicky  41  id.,  17.)  There  was  no  valid 
consideration  for  the  agreement.  {Reynolds  v.  Wa/rd,  5 
Wend.,  501 ;  Keder  v.  Ba/rtmey  12  id.,  110 ;  Tryon  v.  Jenr 
ningsy  22  How.,  421.)  A  creditor  is  not  obliged  to  sue  a 
principal  until  requested  to  do  so  by  the  surety.  {Singer  v. 
Trcmtmany  49  Barb.,  182 ;  Remsen  v.  Beekmany  25  JN .  Y., 
552 ;  Clarck  v.  Sicklery  N.  Y.  Weekly  Digest,  AprU  7, 1876.) 
Mere  delay  or  indulgence  does  not  release  the  surety.  {Bo?^ 
Ion  V.  Christiey  39  Barb.,  610;  Thompson  v.  Bally  45  id., 
214 ;  Reynolds  v.  Wan^dy  5  Wend.,  501 ;  Bk.  of  Uiica  v.  IveSy 
17  id.,  501 ;  2  Story  on  Con.,  §  874 ;  McKechnie  v.  Wardy  68 
N.  Y.,  541.)  The  surety's  liability  became  fixed  immediately 
on  the  lessee's  default.     {McKenzie  v.  Fa/reweUy  4  Bosw.,  192 ; 
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Tvatvu/re  v.  Hohenthal^  36  N.  T.  Supr.  0.  R.,  79 ;  McKecknie 
v.-Fbrei,  68K  Y.,  641.) 

Ohuboh,  Oh.  J.  This  action  is  brought  upon  a  gaaranty 
by  defendant's  intestate  to  secure  the  payment  of  rent  by 
lessees  of  plaintiffs'  testator  for  certain  premises  in  New  York 
city.  The  amount  claimed  is  for  the  rent  due  in  May, 
August  and  November,  1874,  and  February,  1875. 

The  defense  relied  upon  is,  that  the  surety  was  discharged 
by  certain  transactions  between  the  plaintifiEs  and  the  princi- 
pal debtors.  It  seems  that,  for  the  rent  due  in  May  and 
August,  actions  had  been  commenced  by  the  plaintiffs,  as 
executors  of  the  testator,  and  issues  had  been  joined,  and  judg- 
ments were  entered  October  6,  1874,  upon  inquests  at  the 
Oircuit.  The  same  day  an  order  was  obtained  staying  plain- 
tiffs' proceedings  upon  these  judgments  until  a  motion  could 
be  made  to  open  the  defaults,  but  before  the  order  was  served 
executions  tad  been  delivered  to  the  sheriff.  Upon  the  hear- 
ing of  the  motion,  an  order  was  made  allowing  defendants  to 
defend  the  actions,  but  permitting  the  judgments  and  execu- 
tions to  stand  as  security.  A  stipulation  was  then  entered 
into  between  the  plaintiffs'  attorneys  and  the  principal  debtors 
(the  defendants  in  said  judgments),  the  terms  of  which,  it  is 
claimed,  discharged  the  surety.  The  stipulation  provided: 
First.  That  the  executions  should,  within  one  day,  be  counter- 
manded. Second.  That  all  proceedings  upon  one  of  the  judg- 
ments be  stayed  until  the  25th  day  of  November,  1874,  and 
upon  the  second  judgment,  until  the  10th  day  of  January, 
1875.  Third.  That,  in  case  legal  proceedings  were  com- 
menced to  collect  the  rent  due  November  1,  1874,  the  time 
for  the  defendants  to  answer  the  complaint  should  be  extended 
until  the  6th  day  of  February,  1875.  The  defendants  agreed 
to  pay  the  judgments  on  the  25th  of  November,  1874,  and 
10th  of  January,  1875,  respectively,  and  to  pay  all  sheriff's 
fees  accrued;  and  th^  plaintiffs  were  authorized  to  collect 
rents  from  sub-tenants  and  apply  the  same  in  payment  of 
the  judgments. 
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Several  questions  are  presented :  First.  A^uming  that^  hj 
the  terms  of  the  stipulation,  the  time  of  payment  is  extended, 
is  the  agreement  supported  by  a  suifficient  consideration  ? 
The  stipulation  gave  the  plaintiffs  a  benefit  or  advantage  in 
authorizing  them  to  collect  of  the  su1>tenants  and  apply  the 
amounts  upon  the  judgments.  This  was  in  the  nature  of 
additional  security.  It  gave  the  plaintiffs  the  benefit  of  the 
personal  responsibility  of  the  sub-tenants,  to  the  extent  of 
their  liability  to  the  principal  debtors,  which  the  evidence 
tends  to  show  was  between  $4,000  and  $5,000  a  year.  The 
payment  of  the  sheriff's  fees  upon  the  countermand  of  the 
executions,  and  the  waiver  ,of  the  right  to  defend,  were  also* 
items  of  consideration ;  nor  do  I  think  that  the  manner  of 
commencing  the  action  impaired  the  validity  of  this  agree- 
ment. The  plaintiffs  in  the  actions  described  themselves  as 
executors,  and  claimed  to  recover  the  rents  as  such,  while  they 
should  have  claimed  to  recover  as  trustees  and  widow.  The 
same  persons  were  entitled  to  recover,  although  in  a  differ^it 
capacity  from  that  claimed ;  and  any  agreement  by  these  per- 
sons, in  respect  to  the  rent  or  the  judgments  obtained  therefor,, 
was  binding  and  valid.  These  person^  and  no  others,  had 
power  to  act.  They  were  both  executors  and  trustees  by  the 
same  will,  and  the  mistake  in  professing  to  act  in  one  or  the 
other  of  these  capacities  appears  to  me  to  be  a  formal  rather 
than  a  substantial  matter,  so  far  as  the  question  of  the  validity 
of  this  agreement  is  concerned.  The  agreement,  in  either 
form,  would  inure  to  the  benefit  of  the  proper  oestuis  que 
trusty  and  if  the  rents  were  received  by  the  plaintiffs  as  execu- 
tors, they  would  be  obliged  to  apply  it  as  trustees.  The 
defendant  waived  all  objection  to  the  judgments  on  that 
ground,  and  it  is  very  clear  that  the  payment  of  these  judg- 
ments would  have  discharged  all  claim  by  the  plaintiflb,  as 
trustees  or  otherwise,  for  the  rents. 

The  objection  that  the  attorneys  of  the  plainti&  in  the 
judgments  had  no  authority  to  make  this  stipuktion  ia 
answered  by  the  fact  that  one  of  the  plaintiffs  was  present 
when  it  was  made,  and  assented  to  it,  and  this  one  had  the 
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principal  management  of  the  business.  It  is  presumable,  also, 
that  these  attorneys  were  attorneys  for  the  plaintiffs  for  the 
collection  of  these  rents,  xmder  the  will  of  the  testator,  in  any 
capacity  which  the  law  would  justify,  and  their  mistake,  in 
attempting  to  recover  m  the  name  of  the  plaintiffs,  a£  execu- 
tors instead  of  trustees,  should  not  impair  their  acts  within 
the  scope  of  their  authority ;  and  the  fact  alluded  to,  of  the 
presence  of  one  of  the  plaintiffs,  renders  it  unnecessary  to 
consider  the  extent  of  their  authority  as  attorneys  in  the 
actions.    It  follows  that  the  agreement  was  valid. 

The  important,  and  somewhat  difficult,  question  is  to  deter- 
mine  the  true  construction  of  this  contract.  If  it  operated 
to  postpone  the  payment  of  the  rents,  so  as  to  prevent  their 
collection  in  any  form,  until  the  specified  days,  then  the  surety 
was  precluded,  if  he  had  paid  them,  from  prosecuting  the 
principal'  debtors  before  that  period,  and,  npon  familiar  prin- 
ciples, was  discharged.  An  ordinary  stipulation  during  A  liti- 
gation to  extend  the  time  to  answer  would  not  affect  a  surety, 
nor  would  any  agreement  for  indulgence  to  pay,  or  otherwise, 
unless  it  was  founded  upon  a  good  consideration,  and  operated 
to  prevent  the  collection  of  the  demand  in  any  form.  Assum- 
ing that  these  judgments  were  valid,  and  they  must  be  so 
regarded  after  the  stipulation  by  which  any  defence  was 
waived,  and  assuming  that,  so  far  as  the  question,  involved  in 
this  action  is  concerned,  they  must  be  regarded  in  the  same 
manner  as  if  the  plaintiffs  had  prosecuted,  formally,  as  trus- 
tees instead  of  as  executors,  as  we  must,  from  the  above  views, 
regard  them,  could  the  plaintiffs  have  discontinued  these 
actions  and  commenced  other  actions  for  the  recovery  of  these 
rents  before  the  expiration  of  the  times  specified  ?  It  seems 
to  me  not.  The  evident  intent  of  the  parties  was  to  postpone 
the  payment  of  the  May  and  August  rent  for  which  these 
judgments  had  been  recovered.  True,  the  language  is  that 
all  proceedings  be  stayed  upon  the  judgments,  but,  looking  at 
the  substance  of  the  transaction,  it  is  evident  that  the  parties, 
intended  to  agree  to  postpone  payment  until  the  times  speci- 
fied.    If  the  plaintiffs  had  commenced  another  action  for 
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thege  rents  as  trustees,  the  former  judgments  and  stipulation 
would  have  been  a  good  defence,  and  the  plaintiffs  would  not 
have  been  permitted  to  allege  that  they  sued  in  the  wrong 
capacity.  As  long  as  the  defendants  in  the  judgments  could 
not  complain,  and  those  for  whom  the  plaintiffs  acted  could 
not  be  injured  or  prejudiced,  no  court  would  permit  parties, 
upon  a  mere  technical  formality,  to  violate  an  agreement  to 
the  injury  of  other  parties.  It  is  too  late,  etricfly  speaking, 
for  a  plaintiff  to  discanti/n/ue  an  action  after  judgment.  He 
may  satisfy  it,  but  not  to  retain  an  enforceable  interest  in  the 
cause  of  action,  without  leave  of  the  court,  The  defendant 
had  an  interest  and  right,  for  which  he  had  paid  a  valuable 
consideration,  which  was  directly  in  conflict  with  the  right  of 
the  plaintiffs  to  otherwise  prosecute  for  these  rents.  The 
defendant  had  paid  value  for  indulgence,  and  he  was  legally 
entitled  to  it.  The  two  installments  for  rent  were  merged  in 
the  judgments,  and  the  agreement  to  stay  proceedings  was 
like  a  valid  agreement  not  to  sue,  which  operates  as  a  release 
of  the  surety.  (Theobald  on  Prin.  and  Surety,  112.)  If  the 
plaintiffs  could  not  have  sued  during  the  period  of  suspension, 
according  to  the  terms  of  this  stipulation,  the  surety  could  not, 
by  paying,  have  sued  his  principal.  The  surety,  upon  pay- 
ment, is  subrogated  to  the  rights  of  the  creditor,  but  only  to 
his  rights;  and  if  the  creditor  has  bound  himself  by  any 
transaction  with  the  principal  debtor,  which  prevents  the 
surety,  upon  payment,  from  immediately  prosecuting  the 
principal  debtor,  the  former  is  discharged.  Any  valid  and 
binding  agreement  whereby  the  surety  may  be  deprived  of 
or  delayed  in  the  assertion  of  his  equitable  claim  to  pay  the 
debt,  and  become  subrogated  to  the  rights  and  remedies  of 
the  creditor,  if  made  without  the  assent  of  the  surety,  will 
discharge  him.  (10  Paige,  11.)  When  time  is  giv^en  to  the 
principal  debtor,  though  but  for  a  single  day,  the  surety  is 
discharged.  The  surety,  when  he  pays  the  debt,  must  have 
an  immediate  right  of  action  against  the  principal,  and  that 
right  cannot  be  postponed  for  any  period,  however  short,  by 
the  creditor  without  discharging  the  surety.     (1  Hill,  250.) 
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By  applying  these  principles  to  the  transaction,  we  feel  con- 
strained to  hold  that  the  surety  was  discharged  from  the  pay- 
ment of  the  May  and  Angost  installments  which  were 
indnded  in  the  judgments.  The  stipulation  in  respect  to  the 
rent  due  November  1, 1874,  is  peculiar ;  it  is,  that  in  case 
legal  proceedings  are  commenced  to  collect  the  rent,  the  time 
for  defendants  to  answer  shall  be  extended  to  February  5, 
1876.  The  plaintifEs,  by  this  provision,  put  it  out  of  their 
power  to  procure  a  judgment  for  thd  November  rent  for  over 
ninety  days,  and  I  am  unable  to  see,  within  the  principles 
alluded  to,  why  the  surety,  if  he  paid  the  rent  and  attempted 
to  prosecute,  would  not  be  bound  by  it.  He  would,  as  we 
have  seen,  be  subrogated  to  the  rights  of  the  plaintiffs  in 
prosecuting  the  principal  debtor.  He  would  be  entitled  to 
all  their  rights  and  remedies,  but  nothing  more,  and  he  would 
be  subject  to  all  their  disabilities  arising  out  of  any  binding 
contract.  If  the  plaintiifs  were  bound  to  give  the  delay,  the 
surety  would  be,  and,  as  the  arrangement  might  have  been 
injurious  to'  the  surety,  it  discharged  him. 

That  this  extension  of  the  time  to  answer  was  not  for  any 
legitimate  purpose  of  putting  in  a  defence  is  patent.  Actions 
had  before  been  commenced  and  answers  put  in,  and  there  is 
no  intimation  or  probability,  in  fact,  that  any  other  or  differ- 
ent answer  was  contemplated.  It  is  unusual  to  agree  in 
advance  to  give  a  party  time  to  answer,  and  then  the  length 
of  time  (over  three  months)  is  significant  of  an  intention  to 
postpone  payment.  It  may  be  that  the  surety  has  not  been 
injured  by  this  transaction,  but  it  is  such  an  interference  with 
and  change  of  the  contract,  for  the  performance  of  which  the 
surety  became  bound,  that  the  law  implies  injury.  In  the 
language  of  Lord  Eldon  :  ^^  I  cannot  try  the  cause  by  inquir- 
ing what  mischief  it  might  have  done,  for  that  would  go  into 
a  vast  variety  of  speculation  upon  which  no  sound  principle 
could  be  built."  (2  Ves.,  Jr.,  542.)  Another  reason  is,  that 
the  surety  agreed  to  become  bound  for  the  performance  of  a 
particular  contract,  and .  not  for  another  or  different  one.  In 
this  case  he  agreed  thi^t  the  lessees  should  pay  the  rent  on  the 
SicKELS— Vol.  XXII.        60 
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let  November,  1874,  and  not  on  the  5th  February,  1876 ;  and 
there  is  no  power  to  hold  him  to  an  agreement  which  he 
never  made. 

The  withdrawal  of  the  execution  is  claimed  to  be  a  release 
of  the  security  which,  pro  tcmto^  operated  to  discharge  the 
sm'ety. 

This  qtieetion  is  comparatively  nnimportant  in  view  of  the 
points  before  decided,  but  the  security  which  the  execution 
furnished  is  too  unsubstantial  to  aflfect  the  obligation  of  the 
surety.  At  the  time  of  the  stipulation  the  principal  debtor 
had  a  right  to  defend  the  actions,  and  the  plaintiffs  could  not 
have  succeeded  in  a  contest  without  an  amendment  of  the 
summons  and  complaint  in  each  action.  Whether  this  would 
have  justified  an  amendment  of  the  executions,  and  if  so, 
whether  the  constructive  lien  would  have  dated  from  the 
original  delivery,  or  from  the  time  of  amendment,  are  ques- 
tions of  too  much  doubt  and  uncertainty  to  render  it  proper 
to  give  any  substantial  value  to  the  executions  as  securities, 
the  withdrawal  of  which  would  be  injurious  to  the  surety. 

The  rent  due  1st  February,  1875,  included  in  this  action,  is 
not  affected  by  the  stipulation.  Each  installment  of  rent  was 
a  separate  and  independent  demand,  and  an  extension  of  the 
time  of  payment  of  one  would  not  impair  the  obligation  of 
the  surety  as  to  the  others.  The  judgment  must  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event,  except  that 
neither  party  is  to  recover  costs  as  against  the  other  in  this 
court,  if  the  plaintiffs  succeed  in  recovering  sufficient  to  carry 
costs. 

If  the  plaintiffs  stipulate  to  reduce  the  judgment  by  deduct- 
ing the  May,  August  and  November  rent,  then  the  judgment 
is  affirmed  for  the  balance,  without  costs  to  either  party  as 
against  the  other  in  this  court. 

All  concur. 

Judgment  accordingly. 
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The  People  ex  rel.  Augustus  Miller,  Appellants,  v.  The       j^^' 
Board  of  Police  Commissioners   of  the  City  of  New 
York,  Bespondent. 

Under  the  provision  of  the  New  York  charter  of  1878  (§  41,  chap.  885, 
Laws  of  1878),  prescribing  the  manner  in  which  members  of  the  police 
force  may  be  removed,  a  public  examination  and  inquiry  into  the  truth 
of  charges  made  against  a  member  \b  requisite  to  his  removal. 

Charges  were  preferred  against  the  relator,  a  member  of  the  police  force. 
He  was  dismissed  by  the  board  of  police  commissioners  upon  a  written 
admission  of  the  truth  of  the  charges,  and  a  consent  to  waive  trial  not 
made  to,  or  in  presence  of,  the  board.  The  accused  presented  to  the 
board  before  the  day  assigned  for  a  hearing  a  statement  under  oath,  in 
which  he  recanted  and  withdrew  the  admission,  and  revoked  the  waiver 
of  trial.  He  also  fully  answered  the  charges  and  explained  the  circum- 
stances under  which  he  made  the  admission.  His  answer  was  corrobo- 
rated by  the  afflda^ts  of  others.  He  did  not  appear  at  the  time  desig- 
nated for  the  hearing.  No  proof  was  made  of  the  genuineness  of  his 
signature  to  the  admission  except  that  furnished  by  the  statement. 
Seld,  that  relator  was  illegally  dismissed  ;^that  he  was  not  estopped  by 
the  admission,  the  same  not  having  been  made  as  his  answer  to  the 
charge  to  the  tribunal  having  jurisdiction;  that  his  consent  to  waive 
trial  was  revocable;  and  that  the  admission  was  not  properly  before  the 
board. 

IVople  ex  reH.  MSUr  v.  Board  of  PoUce  CommUsioners  (6  Hun,  229)  reversed. 

(Argued  November  24,  1876;  decided  December  6,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  affirming  the  judgment 
and  proceedings  of  the  board  of  police  commissioners  of  the 
city  of  New  York  dismissing  the  relator  from  the  police  force 
of  said  city,  which  proceedings  were  brought  up  for  review 
upon  certiorwn.    (Mem.  of  decision  below,  6  Hun,  229.) 

A  formal  charge  for  neglect  of  duty  with  specifications  was 
presented,  and  a  copy  of  the  same,  with  notice  of  time  and  place 
of  hearing,  were  served  upon  relator.  Upon  the  notice  was 
indorsed  the  following :  "  I  hereby  admit  the  within  charge 
as  specified  and  waive  trial  thereon,"  with  what  purported 
to  be  the  relator's  signature  attached.  Two  days  before  the 
time  of  hearing  specified  in  the  notice,  a  statement  made  by 
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the  relator,  accompanied  by  the  affidavits  of  four  other  personfi, 
was  presented  to  the  board.  The  substance  thereof  and  the 
sabsequent  action  of  the  board  are  stated  snfficientlj  in  the 
opinion. 

Loma  J.  Ora/nt  for.  the  appellants.  There  was  no  compe- 
tent proof  on  which  the  relator  conld  be  legally  dismissed. 
{MvJUns  V.  People^  24  N.  Y.,  399 ;  People  v.  Overseers  of 
OntaHo,  15  Barb.,  286,  293 ;  1  GreenL  Ev.,  §§  328-368 ;  1 
Phil.  Ev.,  chap.  3 ;  People  v.  -Sm^  45  N.  Y.,  777.) 

ChaHes  F.  MacLecm  for  the  respondent.  The  board  of 
police  dnlj  acquired  jurisdiction  of  the  case  of  the  relator. 
(Laws  1873,  diap.  335,  §§  41,  55 ;  People  ex  rel.  Clapp  v. 
Depa/rtment  of  Polioey  5  Hun,  457 ;  People  ex  rd.  Cook  v. 
Boa/rd  of  PoUoe,  39  K  Y.,  506.)  The  board  of  police  is 
alone  competent  to  determine  upon  the  seriousness  of  the 
charge  to  decide  what  was  a  neglect  of  duty.  {Dynes  v. 
Hooper^  20  How.,  65.) 

Allen,  J.  The  relator,  as  a  member  of  the  police  force  of 
the  city  of  New  York,  could  only  be  removed  by  the  board 
of  commissioners  after  written  charges  had  been  preferred 
against  him,  and  after  the  charges  had  been  publicly  exam- 
ined  into  upon  reasonable  notice  to  him,  and  in  such  manner 
as  the  rules  and  regulations  of  the  board  of  police  might  pre^ 
scribe.  (Laws  of  1873,  chap.  336,  §  41.)  Whether  the  board 
had  prescribed  any  general  rules  for  the  government  of  the 
force  or  for  the  examination  of  charges  against  members  of 
the  force,  or  if  so,  what  were  the  rules  and  regulations,  does 
not  appear.  The  relator  was  entitled  to  a  compliance  with 
the  statute  and  to  hold  office  until,  after  a  public  examination 
of  charges  made,  he  had  been  found  guilty  of  some  offence 
which  should  be  deemed  sufficient  to  warrant  his  removal. 
Charges  were  preferred  and  notice  given  of  a  time  and  place 
of  hearing,  as  required  by  the  statute;  but  there  was  no 
examination  of  the  charges  and  no  inquiry  into  their  truth  by 
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the  board  of  police  commissionerB,  either  publicly  or  in  pri- 
Tate.  He  was  dismissed  upon  a  written  admission  of  the  tmth 
of  the  charges  and  a  consent  to  waive  a  trial,  not  made  to,  or 
in  presence  of,  the  board,  and  without  proof  of  the  genuine- 
ness of  the  signature,  except  as  by  the  statement  under 
oath  of  the  accused,  in  which  he  recanted  and  withdi*ew  the 
admission,  revoked  the  waiver  of  a  trial,  denied  and  fuUy 
answered  the  charges,  and  fully  explained  the  reason  why  and 
the  circumstances  under  which  the  admission  was  made.  The 
admission  was  not  before  the  board  with  the  assent  or  by  the 
authority  of  the  relator,  and  the  second  statement  was  an 
answer  to  the  charge,  and  called  for  an  examination  as  if  the 
admission  had  never  been  signed.  The  accused  was  not 
estopped  by  this  admission,  which  was  not  made  to  the  tribu- 
nal having  jurisdiction,  as  his  aniiwer  to  the  charges,  and  his 
consent  to  waive  a  trial  were  revocable.  The  board  do  not 
profess  to  have  acted  upon  the  waiver,  but  claimed  to  "have 
examined  into  the  truth  of  the  charges  and  held  them  proved 
by  the  admission.  When  the  board  of  police  convened  on  the 
day  assigned  for  the  hearing,  they  had  before  them  the  with- 
drawal of  the  consent  to  waive  the  examination  and  a  demand 
of  trial,  and  the  verified  answer  of  the  accused,  corroborated 
by  the  affidavit  of  every  other  person  present  on  the  occasion 
except  the  complainant.  The  accused  did  not  appear  in  per- 
son or  by  counsel,  and  the  board  were  therefore  authorized  to 
proceed  and  publicly  examine  into  the  charges  and  inquire 
into  their  truth  in  his  absence  and  ex  parte.  Instead  of  doing 
this  they  ignored  the  documentary  evidence  before  them  and 
the  revocation  of  the  consent  to  waive  the  examination  and 
the  sworn  denial  of  the  accused,  and  adjudged  him  guilty 
upon  a  paper  not  legitimately  before  them,  taking  it  as  the 
answer  to  the  charge,  notwithstanding  the  protestation  of  the 
accused  that  it  was  not  his  answer  and  was  untrue.  There 
was  no  trial  or  examination,  and  the  dismissal  was  illegal. 
Judge  Lawbes^oe  has  covered  the  case  in  his  dissenting  opin- 
ion, which  obviates  the  necessity  of  any  further  discussion  of 
the  question.     It  is  as  important  to  the  discipline  of  the  force 
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that  the  trials  of  members  upon  charges  should  be  strictly 
legal,  as  that  the  authority  of  the  board,  when  properly 
exercised,  should  be  upheld. 

For  the  reasons  assigned  by  Judge  LAwsBisroE  the  judgment 
of  the  Supreme  Court  and  the  order  of  the  board  of  police 
commissioners  should  be  reversed  and  the  proceedings  remitted 
for  such  further  proceedings  as  may  be  lawf uL 

All  concur,  except  Folgeb  and  Eabl,  JJ.,  not  voting,  and 
Andsews,  J.,  absent. 

Judgment  reversed. 


^^^  PirrBB   T.    HoMEB,  Executor,    etc.,    Eespondent,   v.    The 

\\9^JS-  GuABDiAN  MmrAL  Life  Insubanob  Company,  Appellant. 

Defaodant  insured  the  life  of  B.,  tlie  policy  being  sabject  to  a  forteitm 
in  case  of  non-payment  of  premiums  when  due.  Prior  to  the  time 
when  a  semi-annual  payment  of  premium  fell  due,  defendant's  presi- 
dent signed  an  indorsement  upon  a  card  giving  notice  of  the  day  when 
payment  was  due,  as  follows:  "Payment  extended  imtil  October  10, 
1874."  B.  died  September  19, 1874.  In  an  action  upon  the  policy,  hM, 
that  the  extension  estopped  the  defendant  from  claiming  a  forfeiture 
and  continued  the  policy  in  full  force,  subject  only  to  a  forfeiture  by 
non-payment  at  the  time  to  which  performance  was  deferred;  that  there 
was  no  condition  expressed  or  implied  in  the  extension  that  the  insured 
should  be  living  at  the  time  stated  therein,  or  varying  the  original  con- 
tract as  a  continuous  contract  of  insurance. 

Also,  held,  that  the  assured,  by  asking  and  accepting  an  extension  of  time 
and  a  waiver  of  the  forfeiture,  by  clear  implication  agreed  to  continue 
the  risk  and  to  pay  the  premium  at  the  day  fixed,  for  which  implied 
promise  the  extension  was  a  good  consideration;  that  the  memorandum 
wassuflScient  to  enable  the  court  to  give  effect  to  the  intent  of  the 
parties;  and  that  therefore  the  extension  was  valid  as  an  agreement 
based  upon  mutual  promises. 

(Argued  November  29,  1876;  decided  December  12,  1876.) 

Appeal  from  judgment  of    the  General  Term  of    the 
Supreme  Court,  in  the  first  judicial  department,  affirming 
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a  judgment  in  favor  of  plaintiff's  testator,  entered  upon  a 
decision  of  the  court  upon  trial  without  a  jury. 

This  action  was  upon  a  policy  of  life  insurance,  issued  upon 
the  life  of  William  £.  Bunker,  and  by  him  assigned  to  plain- 
tifPs  testator. 

The  policy  was  for  the  term  of  the  natural  life  of  the 
insured,  and  contained  a  condition  forfeiting  it  and  all  pre- 
miums paid  thereon  "  in  case  the  premium  or  premiums  shall 
not  be  paid  to  said  company  on  or  before  the  time  specified 
for  the  payment  of  the  same."  The  premiums  were  to  be  paid 
semi-annually.  The  insured  died  September  19,  1874.  The 
defence  was  that  the  policy  waa  forfeited  by  the  non-pay- 
ment  of  the  semi-annual  premium  due  by  the  terms  of  the 
policy,  August  26,  1874.  Prior  to  that  day  a  card  notifying 
the  insured  when  the  premium  fell  due  had  been  sent  to  him 
by  defendant.  This  was  presented  to  defendant's  president, 
who  made  and  signed  the  following  indorsement  thereon: 
*' Payment  extended  until  October  10,  1874."  On  the  day 
named  plaintiff  tendered  to  defendant  the  amount  of  said 
semi-annual  premium,  which  defendant  refused  to  accept. 

AsKbd  Chreen  for  the  appellant.  The  indorsement  being  a 
simple  extension  of  the  option  to  continue,  the  policy  should, 
necessarily,  have  been  exercised  before  the  death  of  the 
assured.  {Howell  v.  Krmk.  Ins.  Co.^  44  N.  Y.,  284,  285 ; 
Pritcha/rd  v.  lAfe  As.  Soc,  3  C.  B.  [N.  S.],  643 ;  Tyler  v. 
N.  Am.  Ins.  Co.^  4  Robt.,  151 ;  Bliss  on  L.  Ins.  [2d  ed.], 
312-316 ;  Ta/rleUm  v.  StwnifoHh,  5  T.  E.,  695  ;  Sirrvpson  v. 
Ins.  Co.,  2  0.  B.  [N.  S.],  257 ;  Wcmt  v.  Bhmt,  12  East,  183 ; 
Aoey  Y.J^emie,  7  M.  &.  W.,  151 ;  P/ub.  Co.  v.  Sheridan^  8 
H.  of  L.  Cas.,  745 ;  Mut.  B.  Ins.  Co.  v.  Bvse,  8  Ga.,  534 ; 
Robert  v.  N.  E.  Mut.  Ins.  Co.,  1  Disney,  355  ;  Bl/mcha/rd  v. 
At.  Co.,  33  N.  H.,  6 ;  Donald  v.  Put.  Ins.  Co.,  2  Ins.  L.  J., 
738 ;  Lafa/oour  v.  Ins.  Co.,  1  Phil.,  558 ;  Worthington  v.  O. 
O.  Ins.  Co.,  41  Conn.,  372.)  The  contract,  as  construed  by 
plaintiff,  was  void  for  want  of  consideration.  (1  Pars,  ou 
Con.,  427  ;  Burnet  v.  Bisco,  4  J.  R.,  235 ;  People  v.  Hcyvoell, 
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id,  296;  1  Saund,  211,  n.  2;  Cammeyer  v.  Luth.  OhvrcheSy 
etc.,  2  Sandf.  Ch.,  275 ;  M.  and  B.  Plk.  B.  Go.-^.  Smdeker^ 
18  Barb.,  317 ;  Smith  v.  Wa/re,  13  J.  R,  267.)  To  excuse  the 
non-payment  of  the  premium  prior  to  the  death  of  the  insured^ 
it  must  be  shown  that  payment  was  rendered  impossible  with- 
out fault  of  the  insured.  {Cohen  v.  iT.  Y.  Ina.  Go.^  50  N.  Y., 
610 ;  Samd^  v.  N.  T.  Ina.  Co.,  id.,  926 ;  Martme  v.  Inter'l 
Ins.  Co.y  53  id.,  339  ;  N.  Y.  L.  Ins.  Co.  v.  Strathom^  3  Oentl. 
L.  J.,  723 ;  Robert  v.  N.  E.  Ins.  Co.,  1  Disney,  365.) 

Chmles  E.  Miller  for  the  respondent.  No  consideration 
was  necessary  for  an  extension  of  the  time  for  the  payment 
of  the  premium.  (  Washoe  Tool  Co.  v.  Hih.  Ins.  Co.,  7  Hun, 
74 ;  Leslie  v.  Knick.  Ins.  Co.,  2  id.,  616  ;  BoUon  v.  Am.  M. 
L.  Ins.  Co.,  26  Conn.,  542 ;  1  Pars  on  Con.  [1st  ed.],  427 ; 
Fleming  v.  Gilbert,  3  J.  E.,  628 ;  Bmt/mdl  v.  O'Kerfe,  32 
Barb.,  434 ;  Ymjmg  v.  Hunter,  6  N.  Y.,  203 ;  Evans  v. 
Thompson,  6  East,  189-193 ;  Hasbrouok  v.  Tappen,  15  J.  R, 
200-204.)  The  time  specified  in  a  policy  of  insurance  for 
jthe  payment  of  the  premium  may  be  extended  by  parol  or 
otherwise.  {Goit  v.  N.  P.  Ins.  Co.,  25  Barb.,  189 ;  Trustees, 
etc.  V.  Bklyn  F.  Ins.  Co.,  19  N.  Y.,  305  ;  Howdl  v.  Knick. 
L.  Ins.  Co.,  44  id.,  276 ;  Deam,  v.  j^Etna  L.  Ins.  Co.,  2  Hun, 
358 ;  Washoe  Tool  Co.  v  Eib.  F.  Ins.  Co.,  7  id.,  74.)  Defend- 
ant, by  extending  the  time  for  payment  of  the  premium,  is 
estopped  f tom  claiming  a  forfeiture.  {DezeU  v.  OdeU,  3  Hill, 
219;  Reynolds  v.  I/ywnsbv/ry,  6  id.,  634;  Underwood  y.  F. 
J.  Ins.  Co.,  57  N.  Y.,  500 ;  Leslie  v.  Knick.  L.  Ins.  Co.^ 
2  Hun,  616.) 

Allen,  J.  By  the  contract  of  insurance,  William  E. 
Bunker  was  insured  for  the  term  of  his  natural  life,  subject 
to  a  forfeiture  of  his  policy  and  loss  of  all  premiums  paid, 
by  the  non-payment  of  the  annual  premiums  at  or  before  the 
time  specified  for  the  payment  of  the  same.  It  was  not  a 
contract  for  insurance  for  a  single  year  with  liberty  to  the 
assured  to  renew  the  same  from  year  to  year,  but  a  continuous 
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contract  for  life.  {OoJi&n  v.  The  JV.  Y,  Mutual  Life  Ins. 
Co.,  50  K  Y.,  610 ;  Scmda  v.  N.  T.  Life  Ins.  Co.,  id.,  626 ; 
Ma/rime  v.  IrUernatioricbl  Life  Ins.  Co.,  53  id.,  339..)  The  for- 
feiture, the  penalty  for  a  non-payment  of  the  annual  dues  at 
the  day,  was  for  the  benefit  of  the  insurers  and  could  be  dis- 
pensed with  by  them  ;  and  if  waived  or  agreed  to  be  waived 
at  a  time  when  the  other  party  might  have  literally  performed 
the  contract  and  prevented  a  forfeiture  by  an  agreement  or  a 
promise  to  accept  performance  at  a  later  day,  the  non-perform- 
ance of  the  condition  at  the  day  cannot  be  alleged  to  defeat 
the  contract,  and  the  insurers  will  not  be  permitted  to  insist 
upon  a  forfeiture  of  the  policy  by  reason  of  such  non-perform- 
ance. This  is  within  the  familiar  principle  that  he  who  pre- 
vents a  thing  being  done  shall  not  avail  himself  of  the  non- 
performance he  has  occasioned.  The  authority  of  the  president 
to  act  for  the  company  is  not  disputed,  and  he  dispensed  with 
the  performance  of  the  condition  at  the  day  by  extending  the 
time  for  the  payment  of  the  premium  which  became  due  in 
August,  1874,  and  the  defendant  is  now  estopped  from  insist- 
ing upon  a  forfeiture  for  non-payment  at  the  day  or  from 
alleging  that  the  contract  is  not  continued  in  full  force  and 
effect.  {Hcbslrouok  v.  Tcuppen,  15  J.  R.,  200;  Yawng  v. 
HimteVy  2  Seld.,  208.)  The  time  for  the  performance  of 
contracts  by  specialty,  as  well  as  simple  contracts,  may  be 
extended  by  parol,  and  when  so  extended  it  is  as  if  the 
extended  time  was  written  in  and  made  a  part  of  the  original 
contract,  every  other  provision  remaining  intact,  and  to  be 
carried  out  with  the  single  modification  as  to  time.  {Keating 
V.  Price,  1  J.  Oas.,  22;  Evcms  v.  Thomson,  5  East,  189; 
Boutijoea  V.  (yKeefe,  32  Barb.,  434.)  The  effect  of  giving 
the  extension  was  merely  to  give  credit  for  the  premium  due 
in  August  until  the  tenth  day  of  October  following  and  — 
waiving  the  forfeiture  which,  but  for  such  dispensation,  would 
have  resulted  from  a  non-payment  at  the  time  fixed  by  the 
policy  —  to  continue  the  policy  and  the  contract  of  insurance 
in  full  force  as  if  there  had  been  strict  performance  of  the 
condition  at  the  day,  and  liable  only  to  a  forfeiture  by  non- 
SicKBLS  —  Vol.  XXII.        61 
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payment  at  the  time  to  which  performance  was  deferred.  The 
premium,  if  then  paid,  would  be  the  price  of  the  risk  for  the 
time  for  wliich  credit  was  given,  as  well  as  for  the  unexpired 
portion  of  the  year,  and  such  payment  would  not  be  the  con- 
sideration for  a  new  contract  for  insurance  for  the  time  yet  to 
elapse  before  the  expiration  of  the  year,  but  for  the  insurance 
for  the  whole  year  and  to  continue  the  contract  in  force  during 
every  instant  of  time  and  without  break  or  suspension.  There 
was  no  condition  expressed  or  implied  in  the  extension  varying 
the  original  contract  as  a  continuous  contract  of  insurance  for 
the  term  of  the  natural  life  of  the  insured.  The  contract  was 
not  suspended,  and  a  condition  now  sought  to  be  implied,  and 
which  would  be  implied  in  a  contract  for  insurance  to  com- 
mence m  futuro^  that  the  assured  should  be  living  at  the  day, 
would  be  repugnant  to  the  contract  which  was  continued  in 
force.  It  cannot  be  intended  from  the  simple  transaction  of  giv- 
ing time  for  payment  of  the  premium  —  that  is,  giving  credit 
instead  of  exacting  prompt  payment -the  parties  had  in 
view  the  continuance  of  the  contract  merely  to  secure 
the  benefit  of  it  to  the  insurer  by  the  payment  of  the 
premium  if  the  peril  insured  against  should  not  happen, 
but  in  case  of  the  death  of  the  insured  before  the  time 
should  elapse  for  its  payment  the  contract  should  be  void ; 
that  is,  that  upon  the  occurrence  of  the  event  constituting 
the  peril,  indemnity  against  which  was  the  only  object  and 
purpose  of  the  contract,  the  policy  should  be  of  no  avail. 
This  would  be  saying  to  one  undertaking  to  pay  in  the  future 
for  a  risk  to  commence  i/npresenti,  that  his  life  is  insured  if 
he  lives,  but  if  he  dies  he  is  not  insured.  The  policy  was 
continued  in  full  efficacy  and  was  a  valid  and  effective 
insurance  at  the  time  of  the  death  of  the  insured.  {Shearman 
V.  Niagara  Fwe  Ins.  Co.^  46  N.  Y.,  526.)  It  needed  no 
revival  or  renewal,  for  the  reason  that  there  was  at  no  time, 
a  forfeiture  or  any  act  or  omission  by  the  insured,  which  by 
the  terms  of  the  policy  could  work  a  forfeiture,  the  waiver 
of  payment  being  the  equivalent  of  actual  payment  of  pre- 
mium to  prevent  such  forfeiture.     {Bodine  v.  Excha/tige  Fire 
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Ins.  Co.^  51  N.  Y.,  117 ;  Howell  v.  KnickerhocTcer  Life  Ins. 
Co,y  44  id.,  276.)  The  cases  which  have  involved  the  con- 
struction of  the  terms  of  the  policy  —  of  which  The  Phomix 
Life  Ins.  Co.  v.  Sheridan  (8  H.  of  L.  Cafi.,  *  t45),  is  an  exam- 
ple—  referred  to  by  the  coimsel  for  the  appeUants,  do  not 
bear  on  the  case  in  hand. 

But  another  view  of  the  transaction  is  fatal  to  the  claim 
of  the  defendant.  The  parties  intended  a  valid  transaction 
at  the  time  the  assured  applied  for,  and  the  insurers  granted 
an  extension  for  the  time  of  the  payment  of  the  annual 
premium  in  1874,  and  to  this  extent  varied  the  terms  of  the 
contract.  Neither  the  negotiation  nor  the  agreement  in  all 
its  terms  and  in  detail  was  reduced  to  writing,  but  the  memo- 
randum made  is  sufficient  to  enable  the  court  to  give  effect 
to  the  intent  of  the  parties,  aside  from  any  promise  by  the 
assured  to  pay  the  premiums  as  they  should  become  due, 
which  might  be  implied  from  the  policy  itself,  the  assured 
by  asking  for  and  accepting  from  the  insurers  an  extension 
of  the  time  of  payment  and  a  credit  for  the  premium  then 
about  to  become  due,  and  a  waiver  of  the  forfeiture  and  the 
agreement  to  continue  the  policy  in  life  as  if  the  premium 
was  actually  paid,  by  clear  implication,  promised  and  agreed 
to  continue  the  risk  another  year  and  to  pay  the  premium 
at  the  day  fixed.  Such  promise  would  be  implied  and  the 
waiver  of  the  payment  at  the  day  would  constitute  the 
consideration  for  the  promise.  {Smith  v.  Weed^  20  Wend., 
184 ;  Hvnma/n  v.  Movlton^  14  J.  R.,  466 ;  Stebbins  v.  Srrdth, 
4  Pick.,  97.)  This  would  make  the  agreement  valid  as  a  con- 
tract based  upon  mutual  promises. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  Patten,  Respondent,  v.  The  New  York  Elevated 

Railroad  Company,  Appellant. 

The  subdivision  4,  added  to  section  11  of  the  Code  in  1865,  allowing  an 
appeal  from  a  decision  of  a  motion  which  involved  the  constitutionality 
of  a  State  law,  was  repealed  by  the  amendment  of  said  section  in  1867, 
which  added  as  subdivision  4  a  new  and  different  provision;  the  sub- 
division,  as  thus  enacted,  took  the  place  of  the  same  subdivision  as  it 
had  previously  existed. 

R  ieems  that  the  subdivision  so  repealed  did  not  apply  to  a  decision  of  the 
New  York  Common  Pleas. 

(Argued  December  5,  1876;  decided  December  19, 1876.) 

Motion  to  dismiss  appeal  from  order.  The  natnre  of  the 
order  and  grounds  of  motion  are  stated  in  the  opinion. 

James  EmoU  and  Ja/mea  Matth&m%  for  the  appellant.  The 
statutes  under  which  defendant  acted  being  remedial,  should 
be  liberally  construed.  (Potter's  Dwar.  on  Stats.,  140,  144, 
146,  203,  210,  281,  239.) 

Boger  A.  Pryor  for  the  respondent.  The  order  was  not 
appealable.  ( Vcm  Be  Water  v.  Kdsey^  1  N.  Y.,  538 ;  PfoM 
V.  Sampson^  59  id.,  175 ;  Brown  v.  Keeney^  id.,  242 ;  Bae  v. 
Mayor,  62  id.,  631 ;  People  v.  Schoonmdker,  50  id.,  600 ;  Paul 
V.  Mimger,  47  id.,  476 ;  Butterfidd  v.  Budde,  68  id.,  489  ; 
People  V.  Fowler,  55  id.,  675 ;  Pavl  v.  Mv/nger,  47  id.,  47^.) 

Easl,  J.  An  appeal  was  taken  from  an  order  of  the 
Special  Term  of  the  New  York  Common  Pleas,  continuing  a 
temporary  injunction  restraining  the  defendant  from  doing 
certain  acts  therein  mentioned.  The  General  Term  of  the 
same  court  afSrmed  the  order,  and  the  defendant  appealed 
to  this  court  from  the  order  of  affirmance.  This  motion  is 
now  made  to  dismiss  the  appeal,  on  the  ground  that  the  order 
is  not  appealable. 
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It  has  been  many  times  decided  by  this  court  that  the  grant- 
ing, continuing  and  dissolving  of  temporary  injunctions  rest 
in  the  discretion  of  the  court  of  original  jurisdiction,  and  that 
therefore  an  appeal  from  an  order  granting,  continuing  or  dis- 
solving such  an  injunction  cannot  be  taken  to  this  court.  (  Van 
D&water  v.  Kekey^  1  N.  T.,  533 ;  PomL  v.  Mimger,  47  id., 
470;  People  v.  Schoonmakevy  60  id.,  500;  Pfohl  v.  Samyp- 
soriy  59  id.,  175;  Brown  v.  Keeny  SetUement  Cheese  Co., 
id.,  242 ;  Hae  v.  Mayor,  etc.,  62  id.,  631.)  But  the  defend- 
ant seeks  to  take  this  appeal  out  of  this  general  rule,  by  virtue  of 
an  amendment  to  the  Code  first  adopted  in  1865.  In  that 
year,  section  11  was  amended  by  adding  thereto  subdivision  4, 
reading  as  follows :  "  Whenever  the  decision  of  any  motion 
heretofore  made,  or  of  any  motion  hereafter  to  be  made,  in 
the  Supreme  Court  of  this  State,  at  a  Special  Term  thereof, 
involves  the  constitutionality  of  any  law  of  this  State,  or  has 
been,  or  shall  be,  placed  in  the  opinion  or  reasons  for  such 
decision  of  the  justice  making  such  decision,  upon  the  uncon- 
stitutionality of  such  law,  then  an  appeal  shall  lie,  and  may 
be  made,  from  such  decision,"  etc.,  to  the  General  Term  and 
to  the  Court  of  Appeals.  The  decision  in  this  case  was  based 
both  at  the  Special  and  General  Terms  of  the  Common  Pleas, 
upon  the  unconstitutionality  of  a  law  of  this  State. 

It  will  be  observed  that  this  provision  of  the  Code  applies 
by  its  terms  only  to  decisions  made  in  the  Supreme  Court,  and 
it  may  well  be  claimed,  therefore,  that  it  does  not  apply  to 
this  case,  where  the  decision  complained  of  was  made  in  the 
Common  Pleas. 

But  it  is  unnecessary  to  determine  whether,  upon  any 
permissible  construction  of  the  provision,  it  could  be  applied 
to  such  a  case  as  this,  as  the  entire  provision  ceased  to  be  any 
part  of  the  law  of  this  State  more  than  nine  years  ago. 
In  1867  section  11  was  amended  by  adding,  as  subdivision  4, 
the  following :  "  An  appeal  from  any  order  to  the  Court  of 
Appeals  affecting  a  substantial  right  arising  upon  any  interlo- 
cutory proceeding,  or  upon  any  question  of  practice  in  the 
action,  may  be  heard  as  a  motion  and  noticed  for  hearing  for 
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any  regular  motion  day  of  the  court."  SubdiviBion  4,  as  thus 
enacted,  took  the  place  of  the  same  subdivision  as  it  had  pre- 
viously existed* 

In  1869  it  was  again  enacted  (§  3,  chap.  883)  as  follows : 
The  fourth  subdivision  of  the  eleventh  section  of  said  act 
(the  Code)  is  hereby  amended  so  as  to  read  as  follows :  "An 
appeal  from  an  order  to  the  Court  of  Appeals  affecting  a  sub- 
stantial right,  etc.,  may  be  heard  as  a  motion,"  etc. 

In  1870  subdivision  4  of  section  11  was  again,  and  for  the 
last  time,  amended  so  as  to  read  as  follows:  "In  an  order 
affecting  a  substantial  right  not  involving  any  question  of  dis- 
cretion arising  upon  any  interlocutory  proceeding,  or  upon 
any  question  of  practice  in  the  action,  etc.,  may  be  heard  as  a 
motion,"  etc. 

From  this  brief  review  of  the  amendments  to  subdivision  4 
of  section  11  of  the  Code,  it  will  be  seen  that  the  provision 
first  above  referred  to,  under  which  it  is  sought  to  uphold 
this  appeal,  has  been  no  part  of  the  Code  since  1867. 

The  appellate  jurisdiction  of  this  court  is  carefully  limited 
and  defined  in  the  Code,  and  we  cannot  with  propriety  extend 
it  to  meet  the  supposed  exigencies  of  any  case,  even  with  the 
consent  of  the  parties. 

It  follows  that  the  appeal  must  be  dismissed,  with  costs. 

All  concur ;  Allen,  Folgeb  and  Kapallo,  JJ.,  concur  in 
result,  on  ground  that  statute  does  not  give  jurisdiction  ta 
appeal  from  such  ordera  of  the  Court  of  Common  Fleas. 

Appeal  dismissed. 


BioHABD  O'GoRMAN,  Appellant,  v.  Thb  Matob,  ALDEBioair 
AKD  Commonalty  of  the  Cnv  of  New  York,  Kespondents. 

The  provision  of  the  act  of  1870  making  "  further  provision  for  the  gov- 
ernment of  the  city  of  New  York  "  (chap.  383,  Laws  of  1870),  vesting  in 
the  comptroller  of  the  city  the  power  to  fix  the  salary  of  the  corporation 
counsel  at  a  sum  not  exceeding  the  salary  of  the  recorder,  did  not 
repeal  the  provision  of  the  act  of  1854  (§  1,  chap.  122,  Laws  of  1854), 
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giving  to  said  counsel  an  annual  compensation  for  his  services  in  street 
opening  cases,  to  be  assessed  upon  the  lands  benefited. 

Nor  was  the  said  provision  repealed  by  the  provisions  of  the  city  charter 
of  1857  (chap.  446,  Laws  of  1857),  or  of  the  charter  of  1870  (chap.  137, 
Laws  of  1870),  enumerating,  among  other  duties  of  the  corporation 
counsel,  that  of  conducting  the  legal  proceedings  in  opening  streets, 
etc.,  and  prescribing  the  mode  of  fixing  his  salary. 

Although,  as  a  general  rule,  where  a  statute  prescribes  the  duties  to  be 
performed  by  an  officer  and  the  mode  of  fixing  his  salary,  the  necessary 
implication  is  that  the  salary  so  fixed  is  intended  as  a  full  coippensation 
for  all  the  prescribed  duties,  and  supersedes  all  previous  statutory  enact- 
ments making  special  compensation  for  any  of  them;  that  rule  does  not 
apply  where  there  are  special  enactments  showing  that  it  was  intended 
that  the  officer  should  receive  compensation  for  certain  services  in  addi- 
tion to  his  salaiy  and  payable  ultimately  from  a  different  source. 

(Argued  November  23,  1876;  decided  December  12,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  affirming 
a  judgment  in  favor  of  defendant,  entered  upon  an  order  over- 
ruling plaintiffs  demurrer  to  the  answer  of  defendant.  The 
facts  sufficiently  appear  in  the  opinion. 

A.  J,  Vanderpoel  for  the  appellant.  A  statute  affecting  the 
compensation  of  an  officer  when  the  words  admit  of  two  inter- 
pretations should  be  construed  in  the  way  most  favorable  to 
the  claim  of  the  officer.  (Z7.  S,  v.  Morse^  3  Story,  87.) 
Kepeal  by  implication  is  not  favored  in  the  law.  ( Wood  v. 
U.  S.,  16  Peters,  362 ;  State  v.  Bishop,  41  Mo.,  16 ;  Spratt  v. 
Hwntingtony  4  N.  Y.  S.  C.  R.,  554,  555 ;  People  v.  Palmer^ 
52  N.  Y.,  88 ;  59  id.,  434 ;  50  id.,  493,  497 ;  Fosdich  v. 
Perrysburg,  14  Ohio  St.,  472 ;  McKeer  v.  Ddancy,  5  Cranch, 
22 ;  Monison  v.  Barksdale,  Harp  [S.  C],  101 ;  Kemion  v. 
Hills,  1  La.  Ann.,  419 ;  Union  Ins.  'Co.  v.  Iloge,  21  How., 
35 ;  Chega/ray  v.  Jenkins,  3  Sandf.,  409 ;  Mahoney  v.  Wright, 
10  Con.  L.  R.,  420  ;  McCool  v.  Smith,  1  Black,  459 ;  Naylor 
v.  Field,  29  N.  J.  L.  [5  Dutch.],  287 ;  State  v.  Berry,  12 
Iowa,  58 ;  U.  S.  v.  Twenty-Jive  Cases  of  Cloths,  Crabbe,  356 
People  V.  Scm  Francisco,  etc.,  P.  R.  Co.,  28  Cal.,  254 
People  v.  Dxirick,  20  id.,  94 ;  Blain  v.  Bailey,  25  Ind.,  165 
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Conner  v.  Southern^  etc.j  Co.,  37  Ga.,  397 ;  People  v.  JBarr. 
44  111.,  198 ;  McDofiough  v.  Campbell^  42  HI.,  490 ;  Hvme  v 
Oossett^  43  id.,  297 ;  Lichtenstem  v.  State^  5  In  A,  162 ;  Cassey 
V.  Ilamedj  5  Iowa,  1 ;  Loper  v.  BrooTdine^  13  Pick.,  342 
Haynes  v.  Jenks^  2  id.,  172  ;  Btbchmghwm  v.  StevhenvilUj  10 
Ohio  St.,  25 ;  Hockaday  v.  TTiZ^OTi,  1  Head  [Term.],  113 
Fv/rmcm  v.  Nichols^  3  Cold.  [Tenn.],  432 ;  /Sn^ZZ  v.  Bridge- 
water  Co,,  24  Pick.,  296  ;  Ooddard  v.  Boston,  20  id.,  407 
Bowen  V.  Lease,  5  Hill,  221 ;  TFymoTi  v.  Carnipbdl,  6  Port 
[Ala.],  219 ;  /Sitofe  v.  Morrow,  26  Mo.,  131 ;  tt?fo  v.  /Swpr*.,  10 
Iowa,  552  ;  PraU  v.  Atlantic,  etc.,  li.  B.  Co.,  112  Me.,  578 
Bichards  v.  Patterson,  30  Miss.,  583 ;  Dugan  v.  Gittings 
3  Gill  [Md.],  583 ;  see  Gorwvn  v.  Moore,  15  Ga.,  361 ;  Erwin 
V.  Moore,  15  id.,  861 ;  7y«<w  v.  PosUethwaite,  13  IlL,  727 
Shelter  v.  Baldwin,  26  Miss.,  439 ;  Bdblmis  v.  /S^o^,  8  Oliio 
St.,  131 ;  Smith  v.  Hickman,  Cooke  [Tenn.],  330 ;  McCaHer 
V.  Orpham,  Asylum,  9  Cow.,  437 ;  aS^o^  v.  ]fi?06&iefo,  9  Ired. 
[N.  C],  496;  and  see  Aleoaandria  v.  Bea/nnan,  2  Sneed 
[Tenn.],  104;  WiUiams  v.  Po^^,  2  Barb.  [N.  T.],  316; 
J.?;i<9n^  V.  Humphrey,  3  Iowa,  255 ;  Attomey-Oeneral  v. 
Brown,  1  Wis.,  513 ;  Bruce  v.  Schuyler,  9  HI,  221 ;  Brown 
T.  MUler,  4  J.  J.  Marsh.,  474 ;  Planters^  Bk.  v.  /Stofe,  14 
Miss.,  628 ;  TTAtfe  v.  Johns,  23  id.,  68 ;  /S'to^  v.  Ma^con  Co., 
41  Mo.,  453 ;  Street  v.  CorrmwnAjoealth,  6  Watts.  &  V.,  209 ; 
Shinn  V.  Commonwealth,  3  Grant  Cas.,  205 ;  McLa/ughlin  v. 
Hoover,  1  Oreg.,  31;  Nixon  v.  P*^^^,  16  La.  An.,  879; 
BePauw  v.  iVet^  Albany,  22  Ind.,  204 ;  Mullen  v.  People, 
31  111.,  444 ;  Elliott  v.  Lochaams,  1  Kan.,  126 ;  Bobbins  v. 
ASitofe,  8  Ohio  St.,  131 ;  Smith  v.  Hochmam,,  Cooke  [Tenn.], 
330;  McCartee  v.  Orphan  Asylum,  9  Cow.,  437;  /S&a^  v. 
Woodside,  9  Ired.  [N.  C],  496;  Alexandria  v.  Dearm^mj 
2  Sneed  [Tenn.],  104 ;  F«?i  Benssela^er  v.  Snyder,  9  Barb., 
308 ;  Sedgwick  on  Statutes  [ed.  1874],  102,  note ;  P«<2?fo  v. 
Dwrick,  20  Cal.,  94 ;  i>M?w  v.  aS^i^,  22  Wis.,  234 ;  Attamey- 
General  v.  Brown,  1  id.,  513.) 


D.  J.  Bea/fi  for  the  respondent. 
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Rapallo,  J.  By  chapter  122  of  the  Laws  of  1854,  section  1, 
it  was  enacted  that  no  costs,  fees  or  charges  should  thereafter  be 
allowed  to  the  counsel  of  the  corporation  for  the  performance  of 
services  then  required  by  law  to  be  rendered  by  him  in  street 
opening  cases,  and  certain  other  proceedings  for  improvements 
of  public  places  specified  in  the  act,  but  that  in  lieu  thereoi 
the  counsel  to  the  corporation  should  receive  after  the  first  of 
January,  then  next,  the  sum  of  $6,500  per  annum,  to  be  paid 
quarterly  by  the  mayor,  etc.,  of  the  city  of  New  York.  The 
act  saved,  however,  the  right  of  the  corporation  counsel  to  his 
costs  for  all  services  rendered  in  such  proceedings  prior  to  the 
1st  of  January,  1855,  and  also  in  all  proceedings  pending  on 
that  day,  at  the  rates  customarily  taxed  before  the  passage  of 
the  act.  The  act  further  provided  (§  2)  that  all  moneys  paid 
under  its  provisions  should  be  assessed  proportionally,  as  far  as 
practicable,  upon  the  lands  benefited  by  the  improvements. 

The  complaint  alleged  that  Mr.  O'Gorman,  the  plaintiff,  held 
the  office  of  counsel  to  the  corporation  during  the  whole  of  the 
year  1871,  and  until  the  3d  of  December,  1872.  That  the 
defendant  had  paid  him,  in  addition  to  his  regular  salary,  the 
allowance  made  by  the  before-mentioned  act  of  1854,  up  to 
the  month  of  October,  1871,  but  that  on  and  after  that  date 
it  refused  to  pay  the  allowance,  and  this  action  is  brought  to 
recover  so  much  of  it  as  accrued  from  the  1st  of  October,  1871, 
to  the  1st  of  December,  1872. 

It  is  alleged  in  the  complaint,  and  not  denied  in  the  answer, 
that  during  the  period  for  which  he  claims  this  compensation, 
he  rendered  various  services  in  proceedings  of  the  description 
mentioned  in  the  act  of  1854.  That  for  many  years  previous 
to  the  passage  of  that  act,  the  costs,  fees  and  charges  in  such 
proceedings  were  always  paid  by  the  defendant  to  the  counsel 
to  the  corporation,  in  addition  to  his  salary,  and  distinct  there- 
from, which  salary  was  always  duly  fixed  from  time  to  time 
by  the  defendant,  as  provided  by  law.  And  that  from  the  Ist 
of  January,  1855,  to  the  1st  of  October,  1871,  the  allowance 
of  $6,500  per  annum  was  always  paid  by  the  defendant  to 
the  corporation  counsel,  in  pursuance  of  the  act  of  1854,  in 
SicKELS — Vol.  XXII.        62 
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addition  to  his  salary,  and  provision  for  such  payments  has 
been  made  from  to  time  by  the  legislature  at  the  request  of 
the  defendant. 

The  only  defence  set  up  by  the  answer  is,  that  the  before- 
recited  provisions  of  the  act  of  1864  have  been  repealed  by 
chapter  383  of  the  Laws  of  1870.  That  immediately  after 
the  pajBsage  of  that  act,  the  comptroller,  in  pursuance  thereof, 
fixed  the  salary  of  the  plaintiff  at  $15,000  per  annum,  which 
thereupon  became  the  only  salary  or  compensation  which  the 
plaintiff  was  entitled  to  receive  for  his  services  in  street  open- 
ings, etc.,  and  for  the  performance  of  all  duties  incident  or 
appurtenant  to  his  office.  That  afterwards  his  salary  was 
reduced  to  $12,000  by  the  board  of  apportionment,  in  pursu- 
ance of  chapter  583  of  the  Laws  of  1871,  and  that  his  salary 
has  been  paid  to  him. 

To  this  answer  the  plaintiff  demurred,  and  the  Court  of 
Common  Pleas  gave  judgment  for  the  defendant  on  the 
demurrer,  which  was  affirmed  at  General  Term. 

The  provision  of  chapter  383  of  the  Laws  of  1870,  upon 
which  the  defendant  relies  in  support  of  its  answer,  is  in  the 
following  words  (Laws  of  1870,  p.  882) :  "  The  counsel  to 
the  corporation  and  the  corporation  attorney  shall  receive  an 
annual  salary  to  be  fixed  by  the  comptroller,  not  exceeding  the 
annual  compensation  paid  to  the  recorder  of  said  city." 

It  is  not  claimed  that  there  is  any  express  repeal  of  the  act  of 
1854,  but  it  is  argued  that  it  is  inconsistent  with  the  last-recited 
provision,  and  therefore  repealed  by  implication. 

At  the  time  of  the  passage  of  this  act  of  1870,  and  for 
very  many  years  previously,  the  corporation  counsel  had  been 
in  the  receipt  of  an  annual  salary,  raised  by  general  taxation 
and  paid  out  of  the  city  treasury,  and,  in  addition  thereto,  as 
has  been  shown,  had  received,  pursuant  to  law,  a  separate  com- 
pensation for  services  in  proceedings  for  local  improvements. 
The  burden  of  this  additional  compensation  was  not  borne  by 
the  city,  but  was  assessed  upon  the  property  benefited  by 
the  improvements.  Prior  to  1854,  this  compensation  was 
obtained  by  him  in  the  shape  of  taxed  costs  in  the  several  pro- 
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ceedings,  and  these  costs  were  included  in  the  expenses  of  the 
improvement,  and  formed  part  of  the  aggregate  amount 
assessed  upon  the  property.  As  appears  from  the  nncon- 
troverted  allegation  of  the  complaint,  these  costs  were  very 
large,  amounting  at  times  to  $25,000  per  annum.  By  the 
act  of  1854  the  compensation  which  he  was  allowed  to  receive 
for  these  specific  services  was  limited  to  $6,500  per  annum, 
and  this  sum,  although  advanced  in  the  first  instance  by  the 
corporation,  was  ultimately  payable  by  the  property  owners, 
and  not  like  the  salary,  by  general  taxation.  It  was  directed 
to  be  assessed  proportionally,  as  far  as  practicable,  upon  the 
property  benefited  by  improvements.  This  system  continued 
during  a  period  of  upwards  of  fifteen  years,  viz.,  from  1855  to 
1871,  without  any  question  being  raised  as  to  the  allowance  in 
Hen  of  costs  being  in  addition  to  the  salary.  During  this 
period  the  power  of  fixing  the  salary  of  the  corporation 
counsel  was  vested  in  the  common  council.  In  1848  it  was 
fixed  by  them,  as  appears  from  the  pleadings,  at  $8,500  per 
annum,  and  it  does  not  appear  that  any  change  was  made  in 
this  amount  until  1870,  when  the  provision  in  question  was 
enacted.  By  this  provision  the  power  of  fixing  his  salary 
was  transf  eired  to  the  comptroller  of  the  city,  and  the  amoxmt 
was  limited  to  a  sum  not  exceeding  the  salary  of  the  recorder. 
We  are  unable  to  perceive  any  other  change  effected  by  this 
act  of  1870.  The  enactment  that  he  should  receive  an  annual 
salary  effected  no  change,  for  he  had,  for  many  years,  been 
receiving  one,  and  the  omission  of  any  provision  that  he 
should  be  prohibited  from  receiving  any  other  emoluments, 
is,  in  view  of  the  fact  that  he  was  at  that  time  receiving,  in 
pursuance  of  law,  this  additional  allowance  in  lieu  of  costs, 
indicative  of  an  intention  on  the  part  of  the  legislature  not  to 
disturb  the  existing  system,  or  to  interfere  with  any  thing 
except  the  regular  annual  salary  payable  out  of  the  city 
treasury,  and  this  intention  is  still  more  apparent  by  reference 
to  previous,  cotemporaneous  and  subsequent  legislation  upon 
the  subject.  It  would  require  a  very  forced  construction  of 
this  act  of  1870  to  give  it  the  effect  claimed  by  the  answer. 
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It  can  haxdlj  be  presumed  that  the  legislature  intended,  in 
this  silent  and  obscure  manner,  to  relieve  the  owners  of 
property  benefited  by  local  improvements  from  the  expense 
of  the  legal  proceedings  required  to  effect  them,  and  to 
ca^t  that  burden  upon  the  city  at  large  in  the  shape  of 
an  increase  of  the  salary  payable  to  the  counsel  to  the 
corporation  out  of  the  city  treasury.  Such  a  measure  would 
be'  at  variance  with  the  general  policy  of  legislation  on 
the  subject  of  local  improvements,  and  some  more  clear 
expression  of  intention  than  is  to  be  found  in  the  act  of 
1870  would  be  required,  to  convince  us  that  the  legisla- 
ture had  in  view  a  repeal  which  would  lead  to  that  result. 
Whether  the  comptroller  in  fixing  the  salary  at  $15,000,  or 
the  board  of  apportionment  in  retaining  it  at  $12,000,  were 
actuated  by  the  idea  that  the  increased  salary  would  cover 
the  expenses  of  street  openings,  etc.,  or  whether  the  increase 
was  made  in  view  of  the  increased  amoxmt  of  litigation  to 
which  the  city  is  a  party,  and  which  has  of  late  swelled  to  a 
magnitude  never  before  approached,  is  immaterial  to  the 
present  inquiry.  The  action  had  under  the  act  of  1870,  can- 
not affect  its  construction.  That  must  be  the  same  whether 
the  salary  is  fixed  at  $15,000  or  at  $5,000  per  annum. 

But  it  seems  to  us  that  in  all  the  legislation  affecting  this 
subject,  an  intention  is  apparent  to  preserve  the  system  of 
separating  from  the  salary  of  the  corporation  counsel  this 
allowance  in  lieu  of  costs  in  street  opening  and  similar  cases, 
and  retaining  it  as  a  part  of  the  expenses  of  the  improvements. 
The  charter  of  1857  (Laws  of  1857,  chap.  446,  §  44)  contains 
a  general  provision  that  no  officer  under  that  charter  shall 
have  or  receive  from  the  corporation  or  city  treasury,  any 
perquisites  or  any  compensation  or  commission  for  his  services, 
except  a  salary.  But  the  counsel  to  the  corporation  (with 
some  other  officers  named)  is  expressly  excepted  from  the* 
operation  of  this  prohibition.  It  also  provides  that  the  salaries 
of  all  the  officers  shall  be  prescribed  by  ordinance  of  the  com- 
mon council.  It  is  apparent  that  it  was  intended  that  the 
coi-poration  counsel  might  receive  compensation  in  addition 
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to  his  salary,  and  we  have  not  been  informed  of  any  such 
additional  compensation  payable  out  of  the  city  treasury 
which  he  coxdd  claim,  except  that  provided  by  the  act  of  1854. 
The  charter  of  1870,  passed  at  the  same  session  as  the  act  now 
under  review,  contains  the  same  provision  precisely,  excepting 
the  corporation  counsel  from  the  general  prohibition  against 
receiving  compensation  other  than  salary,  and  vests  the  power 
of  fixing  his  salary  in  the  common  council. 

In  addition  to  the  presumption  arising  from  these  provisions 
of  the  charters,  we  find  an  express  recognition  by  the  legisla- 
ture in  acts  passed  subsequent  to  the  passage  of  chapter  383 
of  the  Laws  of  1870,  and  at  the  same  session,  of  the  continued 
existence  of  the  aUowance  to  the  corporation  counsel,  which 
is  claimed  to  have  been  impliedly  abrogated  by  that  act. 
Chapter  383  was  passed  April  26,  1870.  On  the  31st  of  May, 
1870,  an  act  was  passed  making  certain  alterations  in  the  map 
or  plan  of  the  city  of  New  York  (Laws  of  1870,  chap.  806), 
and  it  was  therein  provided  as  follows :  '^  And  it  shall  be  the 
duty  of  the  counsel  to  the  corporation  of  the  city  of  New 
York,  to  perform  all  the  legal  services  required  of  him  in  the 
proceeding  authorized  by  this  act,  without  any  additional  Com- 
pensation beyond  the  salary  and  allowance  now  provided  by 
law.  On  the  9th  of  June,  1870,  another  act  was  passed  (Laws 
of  1870,  chap.  806),  in  relation  to  certain  streets  in  the  city 
of  New  York,  which  contains  a  provision  requiring  the  coun- 
sel to  the  corporation  to  acquire  title  to  certain  lands,  closing 
in  these  words :  "  And  he  shall  perform  all  necessary  legal 
services  in  the  proceedings  authorized  by  this  act,  without  any 
additional  compensation  beyond  the  salary  and  allowances 
now  provided  by  law." 

Such  a  recognition  of  the  continuance  of  a  statutory  pro- 
vision, claimed  to  be  repealed,  has  been  held  by  this  court  to 
overcome  the  effect  of  a  general  express  repeal  broad  enough 
to  include  the  provision  in  question.  (Smith  v.  People,  47 
N.  Y.,  330.) 

A  fortiori  it  should  overcome  an  alleged  repeal  attempted 
to  be  established  merely  by  implication. 
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The  court  below,  at  General  Term,  rest  their  decision,  how- 
ever, rather  upon  the  charters  of  1857  and  1870  than  upon 
chapter  383  of  the  Laws  of  1870.  In  the  learned  opinion, 
there  delivered,  it  is  said  that  when  a  statute  prescrlbeB 
numerous  duties  to  be  performed  by  an  officer,  and  the  mode 
of  fixing  his  salary,  the  necessary  implication  must  be  that  the 
salary  so  fixed  is  intended  to  constitute  a  complete  compensa- 
tion for  all  the  prescribed  duties  and  supersedes  all  previouB 
statutory  enactments  making  special  compensation  for  any  por- 
tion of  these  duties,  and  the  learned  judge  refers  to  the  proviflions 
of  the  charters  of  1857  and  1870,  which  enumerate,  among 
the  duties  of  the  corporation  counsel,  that  of  conducting  the 
proceedings  for  opening,  altering  and  widening  streets,  etc., 
and  prescribe  the  mode  of  fixing  his  salary,  and  he  holds  that 
such  salary  necessarily  covers  his  compensation  for  the  enu- 
merated services. 

It  must  be  observed  that  that  is  not  the  defence  set  up  by 
the  answer  to  which  the  present  demurrer  is  interposed ;  also, 
that  if  it  is  a  good  defence  now,  the  same  defence  has  existed 
since  1857,  yet  it  appears  that  no  such  position  was  ever  taken 
by  the  city,  but  it  continued  to  pay  the  allowance  under  the 
act  of  1854  down  to  the  year  1871.  But  it  further  appears 
that  before  the  act  of  1854  was  passed,  the  charter  amendments 
of  1849  (Laws  of  1849,  chap.  187,  §  18)  had  enumerated  the 
duties  of  the  corporation  counsel  in  the  same  terms  as  were 
subsequently  repeated  in  the  charter  of  1857,  including  the 
charge  of  opening,  widening  and  altering  streets.  He  was 
at  that  time,  and  always  had  been,  in  the  receipt  of  an  annual 
salary  fixed  by  the  common  council  pursuant  to  law.  If 
enumerating  among  his  duties  the  proceedings  in  street  cases 
was  sufficient  to  supersede  all  existing  laws  providing  com- 
pensation for  those  services,  the  act  of  1849  wiped  out  the 
right  to  costs  in  those  cases,  to  be  collected  by  assessment, 
which  he  then  enjoyed.  But  it  is  apparent  that  the  legislature 
did  not  so  regard  it,  for  by  the  act  of  1854,  which  states,  in 
terms,  that  the  services  in  question  were  then  required  by 
law,  they  not  only  recognized  his  right  to  costs  for  those  ser- 
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vices  in  the  past,  but  provided  that  he  might  continue  to 
collect  such  costs  for  services  rendered  up  to  January  1, 1855, 
and  also  in  all  proceedings  pending  on  that  day,  and  that  for 
the  future  he  should  have  $6,500  per  annum  in  lieu  of  such 
costs,  to  be  assessed  ultimately  on  property  benefited.  The 
re-enactment  in  the  charters  of  1857  and  1870  of  the  provision 
of  the  charter  of  1849,  which  made  it  his  duty  to  conduct 
those  proceedings,  cannot  sm-ely  be  deemed  to  supersede  the 
legislative  provision  for  additional  compensation  therefor, 
made  in  1854,  when  it  is  seen  that  such  provision  for  extra 
compensation  was  made  in  view  of  the  previously  existing 
law  of  1849,  which  imposed  the  same  duty  upon  him,  and 
that  the  charters  of  1857  and  1870  both  clearly  recognize  that 
he  may  receive  compensation  in  addition  to  salary. 

Although  we  assent  to  the  soundness  of  the  proposition  of 
the  learned  judge,  as  a  general  rule,  yet  it  must  yield  to  special 
enactments  showing  that  it  was  intended  that  the  officer  shoxQd 
receive  compensation  for  certain  services,  in  addition  to  his 
salary,  and  payable  ultimately  from  a  different  source. 

After  a  careful  consideration  of  the  case,  we  are  satisfied 
that  the  plaintiff  is  clearly  entitled  to  the  compensation  claimed, 
and  that  the  judgment  below  must  be  reversed  and  judgment 
rendered  for  the  plaintiff  on  the  demurrer. 

All  concur. 

Judgment  reversed. 


Stephen  B.  Brague,  Respondent,   v.   Thomas  Lobd  et  al.,       ^  495 

Executors,  etc.,  Appellants.  "^^ 

This  action  was  brought,  among  other  things,  to  recover  for  plaintiff's 
services  as  attorney,  aUeged  to  have  been  rendered  to  L.,  defendants' 
testator.  The  defence  was,  that  the  services  were  rendered  for  one  B. 
Upon  the  trial  plaintiff  was  allowed  to  testify,  under  objection,  that  he 
was  introduced  by  B.  to  L. ;  that  B.  and  L.  talked  of  a  power  of 
attorney  they  had  given,  and  that  they  agreed,  on  the  advice  of  the 
witness,  to  revoke  it,  which  was  done;  also,  that  at  another  time  when 
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L.,  his  brother,  and  witness  were  present,  L.  said  to  his  brother,  "we 
cannot  tell  what  we  will  have  to  pay  until  we  know  what  our  lawyer's 
charges  are,"  turning  his  head  to  the  witness.  Heldy  error;  that  the 
evidence  was  incompetent,  it  being  in  regard  to  personal  communica- 
tions and  transactions  within  the  meaning  of  section  899  of  the  Code. 

(Argued  November  23,  1876;  decided  December  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict,  and  afBrm- 
ing  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  sufficiently  appear 
in  the  opinion. 

Charles  A,  Damson  for  the  appellants. 

/&  Jones  for  the  respondent.  The  evidence  offered  by 
plaintiff  was  admissible  under  section  399  of  the  Code.  (Sim- 
raons  v.  Sisson^  26  N.  T.,  264;  Ldbdell  v.  Lobdell^  36  id., 
327 ;  Gary  v.  White,  59  id.,  336.) 

Eafallo,  J.  This  action  was  brought  to  recover  for  ser*- 
vices  rendered  by  the  plaintiff,  who  is  an  attorney  at  law,  to 
Euf us  L.  Lord,  deceased,  the  defendant's  testator,  in  relation 
to  the  recovery  of  certain  stolen  property,  and  also  for  part  of 
a  reward  which  had  been  offered  for  the  recovery  and  restora- 
tion of  the  property. 

The  property  stolen  consisted  of  bonds  and  securities,  part 
of  them  the  property  of  Mr.  Lord,  and  part  the  property  of  a 
Mr.  Barron.  After  the  larceny,  the  plaintiff  acted  as  the  attor- 
ney for  Mr.  Barron  in  the  matter,  and  claims  that  while  so 
acting,  he  was  introduced  by  Mr.  Barron  to  Mr.  Lord,  and, 
afterwards,  acted  as  attorney  for  Mr.  Lord,  and  upon  his 
retainer,  in  the  same  matter.  The  defences  upon  the  trial 
were,  that  the  services  rendered  by  the  plaintiff  in  the  matter 
were  rendered  on  the  retainer  of  Mr.  Barron,  and  not  on  the 
retainer  of  Mr.  Lord ;  and  also,  that  whatever  the  plaintiff  did 
in  the  matter  for  Mr.  Lord,  was  done  with  the  expectation  of 
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earning  the  reward,  and  not  upon  any  employment  by  Mr. 
Lord  nor  any  understanding  that  Mr.  Lord  should  compensate 
him  therefor. 

The  plaintiflE  introduced  evidence  of  various  services  ren- 
dered by  him  in  the  matter,  such  as  the  preparation  or  correc- 
tion of  circulars,  drawing  affidavits,  attending  examinations  in 
the  Police  Court,  giving  instructions  to  detectives,  attending 
consultations  with  Mr.  Lord  and  Mr.  Barron,  conducting  cor- 
respondence, etc.,  etc. ;  and  also,  the  testimony  of  detectives 
that  Mr.  Lord  referred  them  to  him  for  instructions  and  infor- 
mation and  for  the  payment  of  disbursements.  He  also  testi- 
fied to  certain  conversations  between  Mr.  Lord  and  Mr.  Bar- 
ron, at  which  he  was  present  and  in  which  he  took  part ;  and 
the  principal  exceptions  in  the  case  arise  upon  the  admission 
of  his  testimony  as  to  these  conversations,  the  appellants 
claiming  that  he  was  permitted  to  testify  to  them  in  violation 
of  the  three  hundred  and  ninety-ninth  section  of  the  Code. 

The  plaintiff  was  allowed  to  testify  that  he  was  introduced 
by  Mr.  Barron  to  Mr.  Lord  as  his,  Mr.  Barron's,  attorney ;  that 
on  that  occasion  Mr.  Barron  and  Mr.  Lord  talked  of  a  power 
of  attorney  they  had  given,  and  that  they  agreed  together,  on 
the  advice  of  the  witness,  to  revoke  that  power  —  which  was 
done.  On  a  subsequent  occasion,  the  witness  testifies  to  an 
interview  between  himself,  Mr.  Lord,  and  his  brother,  Mr. 
Thomas  Lord,  at  which,  he  says,  the  subject  of  payment  for 
his  services  arose ;  that  it  was  during  a  negotiation  as  to  an 
amount  to  be  paid  in  London,  and  Mr.  Eufus  L.  Lord  said  to 
Mr.  Thomas  Lord,  "  We  cannot  tell  what  we  will  have  to  pay 
until  we  know  what  our  lawyer's  charges  are,"  turning  to 
plaintiff — the  three  being  together — turning  his  head 
towards  plaintiff.  Other  conversations  at  which  plaintiff  was 
present,  and  in  which  he  took  part,  were  testified  to  by  him,  he 
being  instructed  to  state  only  what  was  said  between  Mr.  E.  L. 
Lord  and  Mr.  Barron,  or  Mr.  Thomas  Lord,  as  the  case  might 
be,  and  to  leave  out  what  was  said  by  or  to  the  plaintiff.  Ques- 
tions are  raised  in  respect  to  these  conversations  which  are 
not  free  from  difficulty ;  but  it  is  sufficient  for  the  purposes 
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of  the  present  appeal,  to  pass  upon  the  exceptions  taken 
to  the  admission  of  the  two  conversations  above  particularly 
referred  to. 

We  think  these  exceptions  were  well  taken.  Advice  given 
by  the  plaintiff  to  Mr.  Lord,  was  a  personal  communication 
and  transaction  between  them,  within  the  meaning  of  the 
three  hundred  and  ninety-ninth  section,  and  connected  with 
the  proof  that  Mr.  Lord  accepted  and  acted  upon  such  advice^ 
the  evidence  was  material,  and  tended  to  maintain  the  issue  on 
the  part  of  the  plaintiff.  Mr.  Lord's  remark  about  what  he 
would  have  to  pay  his  lawyers,  turning  towards  plaintiff, 
appears  to  have  been  addressed  to  plaintiff  as  well  as  to  Mr. 
Thomas  Lord,  and  may  have  satisfied  the  jury  that  Mr.  Lord 
looked  upon  plaintiff  as  his  lawyer  throughout  the  transaction, 
and  conceded  that  he  would  have  to  pay  him  as  such. 

The  remark  to  Mr.  Thomas  Lord  about  paying  their  lawyers, 
did  not  of  itself,  amount  to  much.  It  derived  its  significance 
wholly  from  the  alleged  turning  towards  plaintiff,  and  thus 
giving  him  to  understand  that  he  was  the  party  referred  to. 
This,  we  think,  was  a  personal  communication,-  within  the 
intent  of  the  three  hundred  and  ninety-ninth  section. 

The  Superior  Court,  at  General  Term,  in  the  opinion  there 
delivered,  concede  that  the  admission  of  this  testimony  was 
error,  but  they  hold  that  it  could  not  have  injured  the  defend- 
ants, because  there  was  uncontradicted  evidence  in  the  case 
on  which  the  jury  would  have  been  bound,  as  matter  of  law, 
to  find  for  the  plaintiff  on  the  issue  as  to  which  the  convex^ 
sation  of  the  deceased  related. 

There  was,  undoubtedly,  evidence  outside  of  these  conver- 
sations which  would  have  justified  the  jury  in  finding  that 
some  part  of  the  services  rendered  by  the  plaintiff  were 
rendered  by  him  as  attorney  of  Mr.  Lord,  and  on  his  employ- 
ment. But  there  was  also  evidence  tending  to  show  that  he 
was  looking  to  the  reward,  and  that  the  labor  which  he  per- 
formed, or  a  part  of  it  at  least,  was  performed  with  the  view 
of  earning  the  reward.  In  his  complaint  he  claims,  in  one 
count,  for  services  rendered,  and  in  the  other,  the  same  sum 
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as  his  proportion  of  the  reward.  It  appears  by  his  letter  to 
Mr.  Lord,  of  May  18, 1867,  that  he  nndertook  a  snit  against 
one  Lynch,  for  the  recovery  of  some  of  the  stolen  bonds,  on 
condition  that  if  he  did  not  succeed  he  was  to  make  no  charge 
for  his  services,  and  in  a  subsequent  letter  relating  to  the  same 
suit,  he  proposes  to  substitute  another  attorney  therein  on  pay- 
ment of  his  costs,  stating  that  in  case  of  recovery  he  would 
be  entitled  to  the  reward,  but  he  prefers  giving  a  substitution. 
And  it  also  appears  that  in  May,  1867,  Mr.  Lord  paid  him 
$500,  for  which  he  gave  a  receipt,  not  on  account  of  services, 
but  to  be  deducted  from  the  first  reward  to  which  he  might 
be  entitled.  The  reward  was  a  certain  per  centage  on  aU 
bonds  recovered.  This  evidence  tends  to  show  that  he  had 
the  reward  in  view,  and  looked  to  this  contingent  compensa- 
tion for  part,  if  not  aU,  of  his  services,  the  principal  item  of 
which  was  for  advice,  consultations,  attendance,  etc. ;  while  the 
conversation  given  in.  evidence  tended  to  show  that  Mr.  Lord 
regarded  him  as  his  lawyer  throughout,  and  entitled  to  pay  as 
such.  To  sustain  a  verdict  when  evidence  has  been  erroneously 
admitted,  it  must  very  clearly  appear  that  no  injury  coujd 
possibly  have  resulted  from  the  error.  We  cannot  see  this  so 
clearly  as  to  justify  us  in  upholding  the  judgment  on  that 
ground. 

Another  insuperable  difficulty,  however,  stands  in  the  way 
of  sustaining  this  judgment.  The  plaintiff,  as  before  stated, 
claims  in  his  complaint  a  portion  of  the  reward  as  well  as 
compensation  for  services.  The  court,  at  the  trial,  after  having 
charged  the  jury  that  if  the  plaintiff  undertook  the  services 
with  a  view  of  receiving  a  part  of  the  reward  offered  for  the 
recovery  of  the  bonds,  and  with  that  intention  alone,  the 
defendants  would  be  entitled  to  their  verdict,  further  added 
at  the  request  of  the  plaintiff's  counsel,  that  even  if  the  plaintiff 
stood  on  the  reward  alone,  yet,  if-  the  jury  foimd  that  the 
bonds  were  recovered  through  plaintiff's  exertions,  he  was 
entitled  to  recover.  The  court  had  refused  to  charge  at  the 
request  of  defendant's  counsel,  that  the  plaintiff  had  failed  to 
show  that  the  return  of  the  bonds,  or  any  of  them,  was  pro- 


500      Fltnn  et  aL  v,  Eqititablb  Lifk  Absuvlascr  Soa  [Dec, 


Statement  of  case. 


cured  through  the  exertions  or  instnimentality  of  the  plaintifEy 
and  also  that  he  had  failed  to  show  any  right  to  recover  any 
part  of  the  reward. 

The  jury  were  therefore  instructed,  in  substance,  that  they 
might  render  a  verdict  for  part  of  the  reward*  We  have 
carefully  examined  the  testimony  and  &il  to  find  any  evi- 
dence upon  which  such  a  verdict  could  be  based.  It  was 
shown  that  the  greater  portion  of  the  bonds  had  been  reco vered, 
but  we  do  not  find  in  the  case  a  particle  of  evidence  showing 
that  the  plaintiff  brought  about  such  recovery,  or  was  entitled 
to  any  part  of  the  reward.  The  defendants  were  entitled  to 
have  the  jury  so  instructed,  and  it  was  error  to  submit  to  the 
jury  to  determine  whether  the  plaintiff  had  earned  any  part 
of  the  reward. 

The  plaintiff  appears  to  have  rendered  meritorious  services, 
and  it  is  to  be  regretted  that  this  litigation  should  be  pro- 
longed, the  case  appearing  to  have  ah*eady  been  twice  tried. 
But  the  view  we  take  of  the  legal  questions  raised  requires  us 
to  reverse  the  judgment  and  order  a  new  trial,  costs  to  abide 
the  event. 

All  concur ;  Folqeb,  J.,  in  result. 

Judgment  reversed. 


Patsiok  Flynk  et  aL,  Administrators,  etc.,  Bespondents,  v. 
The  EgunABLB  Life  Assubance  Sooibtt  of  the  XJnitsd 
States,  Appellant. 


F.  haying  applied  for  an  insurance  upon  his  life,  a  physician,  who 
medical  examiner  of  the  defendant,  and  who  was  also  the  medical  attend- 
ant of  the  applicant,  called  upon  him  to  make  the  medical  examination 
and  to  take  and  receive  his  application.  The  physician  fiUed  up  the  entire 
application,  asking  the  questions  and  inserting  the  answers.  F.  gave 
full  and  accurate  information  in  response  to  the  questions  before  the 
answers  were  written,  but  the  answers,  as  written  by  and  under  the 
advice  of  the  physician,  were  some  of  them  untrue.  A  policy  was  issued 
by  which  the  statements  in  the  application  were  made  warranties.  In 
an  action  upon  the  policy,  hM  (Church,  Ch.  J.,  and  Milleb,  J.,  dis- 
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seating),  that  the  physician  was  not  the  agent  of  the  company  for  the 
purpose  of  soliciting  or  filling  out  applications,  nor  was  sach  authority 
incident  to,  or  within,  the  apparent  scope  of  his  .agency  as  medical 
examiner;  that  it  therefore  was  not  bound  by  his  acts;  and  that  by  the 
breach  of  warranty  the  policy  was  forfeited. 
Flynn  v.  EquU(Me  I^fe  Auuranoe  Society  (7  Hun,  887)  reversed 

(Argued  November  29,  1876;  decided  December  19, 1876.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  the  plaintiffs,  entered  upon  a  verdict. 

This  action  was  upon  a  policy  of  life  insurance  issued  by 
defendant  upon  the  life  of  John  H.  Flynn,  plaintiffs'  intestate, 

By  the  policy,  the  declarations  and  statements  made  in  the 
application  were  warranted  by  the  assured  "to  be  in  all 
respects  true  and  without  the  suppression  of  any  facts  relating 
to  the  health  or  circumstances "  of  the  assured,  and  it  was 
declared  that  the  violation  of  this  condition  in  any  respect 
rendered  the  policy  null  and  void. 

The  application  contained,  among  others,  the  following 
interrogatories : 

"  Whether  the  applicant  ever  had  disease  of  the  kidneys, 
disease  of  the«bladder,  diseases  of  the  brain  and  nervous  sys- 
tem, any  serious  illness  or  local  disease."  The  answer  was : 
"Whooping-cough,  measles;  no  effects  from  them."  The 
application  also  contained  a  direction  for  him  to  give  the  name 
and  residence  of  his  usual  medical  attendant,  and  to  state  "  on 
what  occasions  and  for  what  diseases  he  had  required  his 
attendance  and  advice."  His  answer  was :  "  Eansom  H.  Ved- 
der,  Chatham  Center ;  nothing  but  debility  and  slight  bilious 
difficulty." 

The  application  also  contained  the  further  interrogatory, 
whether  he  had  "  consulted  any  other  medical  man,  if  so,  for 
what,  and  when  ? "     The  answer  was,  "  No." 

It  was  further  made  a  condition  of  the  insurance  that  any 
untrue  or  fraudulent  answers,  or  any  suppression  of  facts  in 
regard  to  the  health  of  the  party,  should  render  the  policy 
null  and  void.     It  appeared  on  the  trial  that,  in  1866  and 
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1867,  the  assured  had  some  serious  disease  of  the  bladder  or 
nrinary  organs,  and  had  been  operated  upon  therefor  in  the 
hospital  in  New  York ;  and  that  he  had  also  consulted  doctow 
not  named  by  him  in  his  application ;  also,  that,  in  1869,  he 
had  given  indication  of  brain  difficulty  or  disease,  which, 
however,  it  would  seem,  was  of  short  duration. 

The  evidence  given  on  the  part  of  the  plaintiff  to  meet  and 
answer  these  facts,  and  the  rulings  of  the  court  thereon,  are 
set  forth  in  the  opinion. 

Ashbd  Oreen  for  the  appellant.  The  medical  examiner  was 
not  authorized  to  represent  defendant  as  agent.  {Harris  v. 
Wilson,  1  Wend.,  511 ;  Small  v.  Smith,  1  Den.,  586;  Storey 
V.  Brennan,  15  N.  T.,  526.)  He  had  no  power,  in  his  capacity 
as  medical  examiner,  to  change  the  contract.  {Foot  v.  JEtaa 
L.  Ins.  Go.,  61  K  T.,  571 ;  Smith  v.  JEtna  L.  Ins.  Co.,  4» 
id.,  211 ;  Yose  v.  Eagle  Ins.  Co.,  6  Gush.,  42 ;  N'at.  L.  Ins, 
Co.  V.  Mi/nch,  53  N.  Y.,  151 ;  Valton  v.  ^at.  L.  Ins.  Co.,  1 
Bigelow  Gas.,  453,  note.)  The  knowledge  of  an  agent  of 
defendant  of  the  falsity  of  .  the  answers  contained  in  the 
written  application  would  not  entitle  plaintiffs  to  recover. 
(4  Daly,  285  ;  61  K  Y.,  571 ;  6  Gush.,  42.) 

Robert  Payne  for  the  respondents.  The  representations 
and  advice  of  the  medical  examiner  to  the  insured,  when  the 
application  was  taken,  bound  defendant ;  his  acts  being  within 
the  apparent  scope  of  his  authority  became  the  acts  of  defend- 
ant. {Plumb  V.  Cai.  Co.  Mut.  Ins.  Co.,  18  K  Y.,  392 ; 
Rowley  v.  Empi/re  Ins.  Co.,  36  id.,  550 ;  4  Abb.  Gt.  App. 
Dec. ;  3  Keyes,  557 ;  Bliss  on  L.  Ins.  [2d  ed.],  §§  276,  280, 
291 ;  Mersereau  v.  Phoemx  Mut.  L.  Ins.  Co.,  2  N.  Y.  W. 
Dig.,  585 ;  20  Wal.,  560 ;  51  K  Y.,  117 ;  26  id.,  460 ;  57 
Barb.,  619 ;  10  Abb.  [N.  S.],  166 ;  Pierce  v.  Nashua  Ins.  Co., 
9  Am.  R,  235  ;  Mvner  v.  Phomix  Ins.  Co.,  id.,  479,  482 ; 
Clark  V.  Uh.  Mut.  Ins.  Co.,  40  N.  H.,  333  ;  Masters  v.  Mad. 
Co.  Mut.  Ins.  Co.,  11  Barb.,  624 ;  Protection  Ins.  Co.  v. 
Hwrmer,  2  Ohio  St.,  452 ;  Beat  v.  Park  F.  Ins.  Co.,  16  Wis., 
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241 ;  Hough  v.  City  F.  Ins.  Co.,  29  Conn.,  10 ;  Kell/y  v.  Tray 
F.  Ins.  Co.j  3  Wis.,  268 ;  How.  F.  Ins.  Co.  v.  Bruner,  23 
Penn.  St.,  50 ;  Ames  v.  If.  T.  Un.  Ins.  Co.,  14  K  Y.,  253 ; 
May  V.  Buckeye  Mut.  Ins.  Co.,  25  Wis.,  291 ;  Col.  Ins.  Co. 
V.  Cooper,  50  Penn.  St.,  331.)  Defendant  was  estopped  from 
showing  that  the  health  of  the  insured  was  different  from  what 
it  had,  through  its  agent,  declared  in  the  application.  (14  X. 
Y.,  253 ;  Alexander  v.  Oer.  F.  Ins.  Co,,  5  Sup.  Ct.  E.,  208 ; 
Am.  L.  Ins.  Co.  v.  Mahone,  21  Wal.,  152 ;  Ins.  Co.  v.  WiU 
hinson,  13  id.,  222 ;  Boos  v.  World  Mut.  Ins.  Co.,  6  Sup.  Ct. 
R,  364;  Baker  v.  Hom^  L.  Ins  Co.,  Ct.  App,  M'ch  2,  1876.) 

Eabl,  J.  It  is  undisputed  that  certain  statements  contained 
in  the  application  for  the  insurance  as  to  the  health  of  the 
assured  and  the  physicians  whom  he  had  consulted  were 
untrue,  and  that  he  should,  on  that  account,  have  been  defeated 
at  the  Circuit  but  for  the  evidence  of  Dr.  Vedder. 

The  evidence  tends  to  show  that  one  Corey  was  the  agent 
of  the  defendant  to  take  applications  for  insurance.  It  does 
not  appear  where  he  resided  nor  how  extensive  *his  powers 
were.  The  utmost  that  can  be  claimed  is  that  he  was  an 
agent  to  solicit  and  take  applications  for  insurance. 

Some  time  before  April  20,  1871,  the  day  on  which  the 
application  was  written,  the  assured  applied  to  some  one  (it 
does  not  appear  to  whom)  for  insurance  upon  his  life.  Dr. 
Vedder  was  at  the  time  one  of  the  medical  examiners  of  the 
defendant  for  the  section  of  country  in  which  the  assured 
resided.  He  was  also  the  usual  medical  attendant  of  the 
assured.  He  received  a  letter  from  Corey  in  reference  to  the 
insurance  and  then  called  upon  the  assured  to  make  the  medi- 
cal examination  and  take  and  receive  his  application.  It  does 
not  appear  where  the  blank  application  came  from,  nor 
whether  the  assured  or  Dr.  Vedder  produced  it.  He  informed 
the  assured  that  he  had  come  to  examine  him  for  a  life  policy 
and  then  took  the  blank  application  and  commenced  to  ask 
the  questions  therein  contained  and  insert  the  answers. 

In  answer  to  a  question  whether  the  assured  had  had  any 
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one  of  tha  numerous  diseases  mentioned  (among  them  disease 
of  the  bladder,  disease  of  the  kidneys,  disease  of  the  brain 
and  nervous  system),  he  replied,  "  You  know  that  little  sick- 
ness that  I  had  down  yonder  ? "  alluding  to  a  time  some  two 
years  before,  when,  for  a  brief  period,  he  was  insane,  and  the 
doctor  replied,  "  we  called  that  insanity ;  but  we  were  a  little 
mistaken,  it  was  nothing  more  nor  less  than  an  undue  excite- 
ment from  a  specific  cause,  and  it  is  not  worth  while  to  make 
mention  of  it."  The  assured  also  called  his  attention  to  the 
fact  that  he  had  had  some  difficulty  about  his  kidneys 
or  bladder,  and  that  Dr.  Van  Buren,  of  New  York,  thought 
he  had  the  gravel.  Dr.  Yedder  said  that  Dr.  Yan  Buren  was 
mistaken,  and  that  he  had  prescribed  for  him  and  cured  him. 
The  doctor  then  wrote  in  the  application  in  answer  to  the 
question,  "  Whooping  cough,  measles  —  no  effects  from  them," 
omitting  all  mention  of  the  kidney,  bladder  or  gravel  diffi- 
culty. In  answer  to  the  question,  ^'  Sas  the  person  had  any 
serious  illness,  local  disease  or  personal  injury?"  the  doctor 
advised  him  that  he  had  known  him  for  ten  years  and  he  had 
had  no  serious  illness,  and  wrote  "No"  for  the  answer. 
After  the  assured  had  answered  the  question  as  to  his  usual 
medical  attendance,  the  following  question  was  read  to  him : 
"  Have  you  consulted  any  other  medical  man ;  if  so,  for  what 
and  when  ? "  and  under  the  advice  of  Dr.  Yedder  "  No  "  was 
written  for  the  answer. 

Now,  aU  these  answers  were,  in  fact,  untrue.  They  were 
all  given  as  they  appear  under  the  advice  of  Dr.  Yedder,  and 
he  wrote  them  and  filled  up  the  entire  application  and  it  was 
then  signed  by  the  assured. 

The  doctor  then  made  his  medical  examination  and  reduced 
it  to  writing  and  then  sent  the  application  with  his  medical 
report  annexed,  to  the  agent,  Corey,  and  the  policy  was  subse- 
quently issued,  based  upon  the  application.  The  judge  at 
Special  Term,  while  holding  but  for  the  evidence  of  Dr.  Yed- 
der that  the  plaintiff  could  not  recover,  held  that  if  the  jury 
believed  the  doctor's  evidence,  then  he  was  the  agent  of  the 
defendant  and  the  defendant  was  bound  by  what  he  did ;  that 
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it  could  not  complain  of  answers  whicli  it,  through  its  agent, 
advised  the  assured  to  give  and  wrote  in  the  application. 

In  the  disposition  of  this  case  I  will  assume  that  there  waB 
no  collusion  between  the  assured  and  Dr.  Tedder,  and  that 
the  assured  gave  to  the  doctor  full  and  accurate  information 
as  to  aU  the  questions  asked  before  his  answers  were  written, 
and  yet  I  reach  a  conclusion  adverse  to  the  plaintife. 

Doctor  Vedder  testified  that  he  had  never  been  appointed 
the  agent  of  the  defendant  to  procure  applications  for  insur- 
ance, and  that  he  had  never  acted  as  such.  He  was  simply 
the  medical  examiner  of  the  defendant,  and  was  never  held 
out  by  it  as  an  agent  for  any  other  purpose.  As  medical 
examiner  it  was  simply  his  duty  to  ascertain  and  report  to  the 
company  the  physical  -  condition  and  state  of  health  of  an 
applicant  for  insurance,  by  filling  up  the  blank  report  and 
obeying  the  instructions  furnished  to  him.  (Reynolds  on  Life 
Assurance,  123 ;  Bunyan  on  Life  Assurance,  51 ;  AngeU  on 
Life  and  Fire  Insurance,  §  283.)  He  had  no  authority  from 
the  defendant  to  solicit  applications  for  insurance,  or  to  fill  up 
applications,  and  such  authority  was  not  incident  to  his  agency 
as  medical  examiner,  nor  within  the  apparent  scope  of  such 
agency.  The  assured  did  not  apply  to  him  for  insurance,  and 
the  doctor  did  not  even  claim  to  him  that  he  had  any  authority 
except  to  examine  him  for  insurance.  It  does  not  appear  that 
the  defendant  even  knew  that  the  doctor  had  any  thing  to  do 
with  procuring  and  writing  this  application,  and  hence  it  in 
no  way  ratified  his  acts.  He,  therefore,  had  no  more  authority 
to  act  for  the  defendant  in  taking  and  writing  this  application 
than  any  other  friend  of  the  deceased  would  have  had.  His 
medical  report,  which  he,  as  medical  examiner,  was  required 
to  make,  was  a  matter  distinct  from  the  application.  That 
was  made  upon  his  responsibility,  was  signed  by  him  alone, 
and  was  in  no  way  part  of  the  policy.  But  the  application 
was  the  act  of  the  assured,  for  which  he  was  responsible,  was 
signed  by  him  and  made  part  of  the  policy. 

There  are  cases  to  be  found  in  the  books  where  insurance 
companies  have  been  held  bound  by  misstatements  contained 
SicKKLS.— Vol.  XXIL      64 
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in  applications  made  or  written  by  or  under  the  advice  of  their 
agents  authorized  to  solicit  insurance  and  take  applications. 
{Plumb  V.  Catta/roAJbguB  County  Mutual  Insurance  Co.,  18 
N.  T.,  392;  Rowley  v.  Empire  Ins.  Co.,  36  id.,  550; 
Am^erican  Life  Insura/nce  Co,  v.  Mahone,  21  Wallace,  152 ; 
Miner  v.  Phoenix  Ins.  Oo.^  9  Am.  Rep.,  235 ;  Baker  v.  Home 
Life  Ins.  Co.^  decided  in  this  court,  but  not  yet  reported.*) 
But  without  now  stopping  to  inquire  what  the  true  rule  in 
such  cases  should  be,  this  is  not  like  any  of  the  cases  cited. 
Dr.  Tedder  was  not  the  agent  of  the  company  in  reference  to 
the  application,  and  hence  the  company  was  not  bound  by 
any  thing  he  did  in  reference  thereto. 

It  follows  from  these  views  that  the  judgment  must  be 
reversed  and  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Church,  Ch.  J.,  and  Milleb,  J.,  dis- 
senting. 

Judgment  reversed. 


Thb  People  of  the  State  of  New  York,  Eespondenta,  v. 

John  McCann,  Appellant. 

The  proYision  of  the  insurance  law  of  1868  (chap.  468,  Laws  of  1853),  as 
amended  in  1862  (chap.  800,  Laws  of  1862),  and  in  1865  (chap.  828,  Laws 
of  18G5),  which  provides  for  the  incorporation  of  companies  to  make 
insurance,  among  other  things,  "against  loss,  damage  or  liability  aris- 
ing from  any  unknown  or  contingent  event  whatever,  which  may  be 
the  subject  of  legal  insurance,*'  except  fire,  marine  and  life  insurance, 
embraces  insurance  against  accidents  or  damage  to  plate-glass  arising 
from  causes  other  than  fire. 

One  acting,  therefore,  within  this  State  as  the  agent  in  receiving  and 
procuring  applications  for  insurance  for  such  a  company  organized  under 
the  laws  of  another  State,  which  company  has  not  filed  with  the  super- 
intendent of  the  insurance  department  a  certificate  showing  it  to  be 
possessed  of  the  capital  prescribed  by  said  act  (§  14),  is  liable  for  the 
penalty  imposed  thereby.    (§  18.) 

A  recovery  may  also  be  had  against  such  agent  for  the  penalty  imposed 
by  the  act  of  1861  (chap.  384,  Laws  of  1861)  upon  the  agent  of  a  foreign 

*  See  Mem.,  64  N.  Y.,  648. 
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insurance  company,  in  case  of  the  failure  of  the  company  to  file  the 
annual  statement  required  by  that  act. 

The  only  effect  of  the  act  of  1873  (chap.  617,  Laws  of  1873),  in  relation  to 
plate-glass  insurance  companies,  was  to  reduce  the  amount  of  deposit 
required  of  such  companies.  It  did  not  abrogate  the  penalties  imposed 
by  the  said  act  of  1853. 

To  maintain  an  action  to  recover  the  penalty  imposed  by  said  act  of  1858, 
it  is  not  necessary  to  set  forth  the  statute  in  the  complaint;  it  is  suffi- 
cient to  state  that  the  acts  complained  of  were  in  violation  of  the  insur* 
ance  statutes  of  the  State. 


(Argued  December  4,  1876;  decided  December  19, 1876.) 

Appeax  from  judgment  of  the  Gteneral  Term  of  the  City 
Comi;  of  Brooklyn  affirming  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  verdict,  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

This  action  is  brought  to  recover  penalties  claimed  in  the 
complaint  to  have  been  incurred  by  the  defendant,  in  acting  as^ 
the  agent  of  a  foreign  insurance  company,  in  the  issuing  and 
delivery  of  insurance  policies,  "  in  violation  of  the  insurance 
acts  and  statutes  of  this  State."  No  particular  statute  was 
referred  to. 

The  particular  violation  relied  on  was,  that  on  the  27th  day 
of  June,  1873,  the  defendant,  acting  for  the  New  Jersey  Plate- 
glass  Insurance  Company,  a  corporation  organized  under  the 
laws  of  the  State  of  New  Jersey,  issued  and  delivered  to  the 
Phoenix  Insurance  Company  of  Brooklyn  a  policy  of  insur- 
ance of  plate-glass  in  a  building  known  aa  No.  98  Broadway, 
Brooklyn,  the  said  New  Jersey  Plate-glass  Insurance  Com- 
pany having  failed  to  comply  with  the  requirements  of  the 
insurance  laws,  and  being  therefore  unauthorized  to  issue 
policies  within  this  State. 

Upon  the  trial  defendant's  counsel  moved  to  dismiss  the 
complaint  on  the  ground  that  no  statute  was  pleaded.  The 
motion  was  denied  and  defendant's  counsel  duly  excepted. 

It  was  proved  upon  the  trial  that  said  company  was  incor- 
porated in  1868  by  an  act  of  the  legislature  of  the  State  of 
New  Jersey  for  the  purpose  of  insuring  against  loss  or  damage 
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by  accidental  breaking  plate  and  other  large  glass  or  mirron. 
Ko  certificate  of  the  deposit  of  securities,  annual  statementB, 
or  other  documents  whatever  relating  to  the  company,  were  on 
file  in  the  office  of  the  superintendent  of  the  insurance  depart- 
ment. The  fact  of  the  delivery  by  defendant  of  the  policy,  as 
alleged  in  the  complaint,  was  proved,  and  also  that  defendant 
had  an  office  in  the  city  of  Brooklyn  bearing  the  sign  "gen- 
eral agency  of  the  New  Jersey  Plate-glass  Insurance  Company." 

The  court  charged  the  jury  that  under  the  existing  statutes 
in  this  State,  the  New  Jersey  Plate-glass  Insurance  Company 
^^  had  no  right  to  issue  policies  because  it  had  not  complied 
with  the  prerequisites  which  the  statute  had  provided,"  and 
that  if  defendant  acted  as  agent,  plaintiffs  were  entitled  to 
recover,  to  which  defendant's  counsel  duly  excepted. 

The  question  whether  the  defendant  was  acting  as  the  agent 
of  the  company  was  left  to  the  jury. 

Further  facts  appear  in  the  opinion. 

D.  P.  Barnard  for  the  appellant. 
Hewry  E*  Dames^  Jr,y  for  the  respondents. 

Kapallo,  J.  We  think  that  the  provisions  of  chapter  468 
of  the  Laws  of  1853,  as  amended  by  chapter  300  of  the  Laws 
of  1862,  and  chapter  328  of  the  Laws  of  1865,  are  sufficiently 
broad  to  sustain  this  action.  Section  1  of  that  act  provides 
for  the  incorporation  of  insurance  companies,  which  are 
divided  into  two  departments.  The  first  to  make  insurance 
on  lives,  etc.,  and  the  second  on  health,  against  accidents  to 
persons,  on  the  fidelity  of  persons  holding  places  of  trust,  on 
the  lives  of  animals,  and  also  ^^  agavMit  loss^  damage  or  UabUity 
arising  from  any  unknoion  or  oontingent  event  whatever 
which  ma/y  he  the  subject  qf  legal  mav/rance^^^  except  fire, 
marine  and  life  insurance. 

This  language  is,  in  our  judgment,  sufficiently  broad  to 
embrace  insurance  against  accidents  or  damage  to  plate  glass, 
arising  from  causes  other  than  fire.     Such  casualties  are  con- 
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tmgent  events,  which  may  be  the  subject  of  legal  insur- 
ance. 

Section  6  of  this  act  provides  that  no  company  organized 
for  the  pxu^oses  named  in  the  second  department  shall  com- 
mence business  until  it  shall  have  deposited  with  the  super- 
intendent of  the  insurance  department  the  sum  of  $25,000, 
invested  in  certain  prescribed  securities.  By  chapter  328  of 
the  laws  of  1865  this  amount  is  increased  to  $100,000. 

Section  14  enacts  that  it  shall  not  be  lawful  for  any  person 
to  act  within  this  State,  as  agent  or  otherwise,  in  receiving  or 
procuring  applications  for  insurance,  or  in  any  manner  to  aid 
in  transacting  the  business  of  insurance  referred  to  in  the  first 
section,  (which  embraces  both  departments)  for  any  company 
or  association  incorporated  by  or  organized  under  the  laws  9f 
any  other  State  government,  unless  such  company  is  possessed 
of  the  amount  of  capital  required  by  the  sixth  section  for 
companies  in  this  State,  invested  in  prescribed  securities, 
which  securities  shall  be  deposited  with  the  auditor,  comp- 
troller, or  chief  financial  officer  of  the  State  by  whose  laws 
said  company  is  incorporated,  and  the  superintendent  of  the 
insurance  department  of  this  State  is  furnished  with  the  certi- 
ficate of  such  officer  that  he  holds  such  securities  in  trust  and 
on  deposit  for  the  benefit  of  policyholders,  etc.  Such  com- 
panies are  also  required  to  file  statements. 

Section  18  enacts  that  every  violation  of  the  act  shall  sub- 
ject the  party  violating  to  a  penalty  of  $500  for  each  violation, 
to  be  sued  for  and  recovered  in  the  name  of  the  people  by 
the  district  attorney  of  the  county  in  which  the  company  or 
agent  so  violating  shall  be  situated. 

The  complaint  avers  that  on  or  about  the  27th  of  June, 
1873,  the  defendant,  in  the  city  of  Brooklyn,  in  this  State, 
issued  and  delivered  to  the  Phoenix  Insurance  Company  a 
policy  of  insurance  ou  plate  glass,  purporting  to  be  issued  by 
The  New  Jersey  Plate  Glass  Insurance  Company,  and  received 
the  premium  thereon ;  that  said  company  was  not  organized 
under  the  laws  of  this  State,  and  did  not  deposit  security  as 
required  by  the  laws  of  this  State,  and  was  not  authorized  to 
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iflsue  policies  within  this  State,  and  that  said  policy  was  issaed 
in  violation  of  the  insurance  acts  and  statutes  of  this  State. 

It  was  proved  on  the  trial  that  the  company  was  incorpo- 
rated in  1868,  by  an  act  of  the  legislature  of  the  State  of  Kew 
Jersey,  for  the  purpose  of  making  insurance  against  loss  or 
damages  by  the  accidental  breaking  of  plate  and  other  lai^ 
glass,  or  mirrors.  That  no  certificate  of  the  deposit  of  secu- 
rities, statement,  or  other  document  whatever  relating  to  the 
company,  was  on  file  in  the  office  of  the  superintendent  of  the 
insurance  department.  That  the  defendant  had  an  office  in 
the  city  of  Brooklyn  bearing  the  sign,  "  General  Agency  of 
the  New  Jersey  Plate  Glass  Insurance  Company."  That  on 
ihe  .ppli«.«o/  of  U>.  Pha»,  I..™i  Com,..,,  h. 
delivered  to  it  a  policy  of  said  Plate  Glass  Insurance  Com- 
pany, insuring  the  Phcenix  Company  against  loss  or  damage 
by  accident  to  certain  plates  of  glass  in  Brooklyn,  and 
received  the  premium  of  such  insurance.  The  court  charged 
the  jury  that,  under  the  existing  statutes  of  this  State,  the 
New  Jersey  Plate  Glass  Company  had  no  right  to  issue  poli- 
cies, because  it  had  not  complied  with  the  prerequisites  which 
the  statute  had  provided,  and  that  if  the  defendant  acted  as 
their  agent,  the  plaintiffs  were  entitled  to  recover  the  penalty. 
The  question  of  the  defendant's  agency  was  left  to  the  jury, 
who  found  for  the  plaintiffs. 

We  think  that  the  plaintiffs'  case  was  made  out  under  the 
act  of  1853  before  referred  to,  and  that  the  recovery  may  also 
be  sustained  under  chapter  334  of  the  Laws  of  1861,  which 
requires  all  foreign  insurance  companies  transacting  any  kind 
of  insurance  in  this  State,  to  make  annual  statements  of  their 
condition  to  the  insurance  department,  in  the  same  manner 
and  in  the  same  form  as  similar  companies  organized  under 
the  laws  of  this  State,  and  subjects  agents  of  such  companies 
to  penalties  in  case  of  omission.  It  is  claimed,  however,  that 
as  there  was  no  law  in  this  State  expressly  referring  to  plate 
glass  insurance  companies,  no  form  of  statement  was  pre- 
scribed for  such  companies,  and  this  company  could  not,  there- 
fore, make  a  statement  in  the  same  form  as  similar  companies 
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in  this  State.  The  act  of  1853,  however,  prescribes  a  form  of 
statement  for  companies  organized  under  that  act,  and  if  we 
are  right  in  holding  that  plate  glass  companies  fall  within  its 
provisions,  a  penalty  was  incurred  by  the  defendant,  under 
the  act  of  1861,  by  reason  of  the  failure  to  file  a  statement, 
as  well  as  under  the  act  of  1853,  by  reason  of  the  failure  to 
deposit  securities  and  file  the  certificate. 

The  appellant  contends  that  the  first  statute  of  this  State 
in  relation  to  plate  glass  companies  is  chapter  617  of  the  Laws 
of  1873,  and  that  inasmuch  as  that  act  omits  to  provide  any 
penalty  for  a  failure  to  comply  with  its  provisions,  agents  of 
such  companies  sCre  free  from  any  penalty.  We  cannot  concur 
in  this  view.  On  the  contrary,  we  think  that  the  act  of  1873 
shows  that  the  act  of  1853  was  regarded  by  the  legislature  as 
authorizing  the  formation  of  plate  glass  companies,  and  appli- 
cable to  them,  for  the  act  of  1873  speaks  of  companies  there- 
tofore organized  under  the  laws  of  this  State,  to  make  insur- 
ance against  loss  or  damage  to  plate  glass  exclusively.  The 
act  of  1853  was  the  only  one  under  which  such  companies 
could  have  been  organized.  The  only  effect  of  the  act  of 
1873  was,  in  our  opinion,  to  reduce  the  deposit  required  of 
plate  glass  companies,  domestic  or  foreign,  to  $50,000  in  place 
of  $100,000,  which  was  required  of  all  casualty  companies  by 
the  act  of  1853  as  amended  in  1865,  and  it  was  not  intended 
to  abrogate  the  penalties  imposed  by  that  act. 

The  only  objection  raised  at  the  trial  to  the  reference  to  the 
act  of  1853,  for  the  purpose  of  maintaining  this  action,  was 
that  that  act  was  not  pleaded.  We  think  that  the  case  of 
JfdHs  V.  TAe  New  York  Central  Railroad  Compamy  (30 
N.  Y.,  505),  fully  answers  that  objection.  No  other  question 
wafi  raised  in  respect  to  the  pleadings. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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_         Thb  People  ex  rel.  Chaelbs  Banks  et  al.,  Kespondents,  v. 
'i^  gj  James  B.  Colgate,  Appellant. 

One  8.  being  the  owner  of  a  tract  of  land  on  the  east  side  of,  and  bounded 
on  the  west  by,  the  Hudson  river,  caused  a  map  thereof  to  be  made 
and  filed.  On  this  map  lots  were  laid  down  as  abutting  on  the  easterly 
side  of  North  River  street,  a  street  represented  as  running  along  the 
shore  of  the  river.  The  street  was  never  opened  or  used  by  the  public ; 
and  in  front  of  one  of  the  lots,  numbered  61,  the  greater  part  of  the  street 
was  below  high-water  mark.  The  grantees  of  S.  conveyed  lot  61, 
describing  the  western  boundary  as  running  along  the  easterly  line  of 
North  River  Street,  and  defendant  became  the  owner  by  deed  contain- 
ing  the  same  description.  Defendant  applied  to  thd  commiasionerB  of 
the  land  office  for  a  grant  of  the  land  under  water  in  front  of  lot  61, 
representing  in  his  application  that  he  was  the  owner  of  the  adjacent 
land.  The  application  was  granted  and  letters  patent  issued  to  him. 
In  an  action  brought  to  vacate  the  grant,  ?iM,  that  it  was  made  without 
authority,  and  was  properly  vacated  (1  R.  S.,  208,  §  67);  that  defendant 
was  not  the  owner  of  the  land  adjacent  to  the  river,  but  simply  of 
an  easement  therein;  and  that  only  the  owner  of  the  fee  was  entitled  to 
the  grant. 

(Argued  December  4,  1876;  decided  December  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department  affirming  a 
judgment  in  favor  of  plaintiffs,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  by  the  attorney-general  to  vacate 
and  annul  certain  letters  patent  of  lands  under  water  in  the 
Hudson  river,  issued  pursuant  to  a  resolution  of  the  commis- 
sioners, of  the  land  office,  on  the  ground  that  it  was  executed 
under  mistake,  and  in  ignorance  of  material  facts. 

The  facts  are  set  forth  sufficiently  in  the  opinion. 

Charles  Jones  for  the  appellant  Defendant  is  the  "  adja- 
cent owner"  and  "proprietor  of  the  adjacent  lands,"  within 
the  meaning  of  the  statute  relating  to  grants  of  land  under 
water.  (1  R.  S.,  208,  §  67 ;  1  id.  [6th  ed.],  602,  §  82 ;  BisseU 
V.  JiT.  Y.  a  R.  R.  Co.,  23  N.  Y.,  61 ;  Holden  v.  Trustees  of 
Gold  Spring,  21  id.,  474 ;  In  re  Lewis  St.,  2  Wend.,  772 ;  In 
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re  Thwiy^vnth  St.y  1  Hill,  191 ;  People  v.  Mauram,^  5  Den., 
389 ;  Morg<m  v.  Limngatony  6  Martin,  19  ;  Municipality  v. 
Orleams  Ootton  PresSy  18  La.,  123 ;  C,  and  0.  Canal  Co.  v. 
Un.  Bh.y  5  Cranch,  509.)  The  relators  are  estopped  from 
attacking  the  validity  of  the  grant  to  defendant.  (1  R.  S., 
208  [m.  p.],  §  70.) 

E.  EUery  Anderson  for  the  respondents.  The  deed  from 
Jones  and  Candee  to  Ross  did  not  convey  to  him  any  interest 
in  the  land  in  North  River  street  lying  in  front  of  lot  61. 
(  Wetmore  v.  LoAJOy  34  Barb.,  515 ;  Van  Arn/rmge  v.  Ba/metty 
8  Bos.,  357 ;  Anderson  v.  JameSy  4  Robt.,  35 ;  Hahey  v. 
McCormicky  13  N.  T.,  296 ;  Jackson  v.  Halhawan/y  15  J.  R., 
447  ;  Mimn  v.  WorraUy  53  N.  T.,  44.)  The  relators'  title  to 
the  strip  of  land  is  a  fee  absolutely  free  from  any  lien  or 
easement  whatever.  {Craig  v.  Rock  Oityy  39  N.  Y.,  404 ; 
Higgi/ns  v.  ReynddSy  31  id.,  151.) 

Ain>BBW8,  J.  In  1852,  one  Simpson  Sampson  was  the 
owner  of  a  tract  of  land  on  the  east  side  of  the  Hudson  river, 
in  the  village  of  Yonkers.  In  March  of  that  year  he  caused 
a  map  of  the  tract  to  be  made  and  filed.  On  this  map  lots, 
among  others  lot  61,  were  laid  down  as  abutting  on  the 
easterly  side  of  North  River  street,  a  street  represented  on 
the  map  as  twenty-nine  feet  wide,  running  easterly  and  west- 
erly along  the  shore  of  the  river.  This  street  had  no 
existence,  except  on  the  map.  It  has  never  been  opened  or 
used  by  the  public,  and  in  front  of  lot  61,  by  reason  of  the 
inward  trend  of  the  shore  line  of  the  river,  the  greater  part 
of  the  street  as  laid  down  on  the  map  was  below  high-water 
mark.  The  river  was  the  western  boundary  of  the  Sampson 
tract,  and  only  that  part  of  North  River  street  above  high- 
water  mark  was  covered  by  the  Sampson  title.  The  title  to 
the  bed  of  the  river  was  in  the  State.  The  part  of  the  street 
in  front  of  lot  61  above  high-water  mark,  consisted  of  a  nar- 
row and  irregular  strip  of  land  on  the  easterly  side,  from  three 
to  eleven  feet  in  width. 
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On  the  4th  day  of  May,  1852,  Richard  Jones  and  Edward 
W.  Candee,  wlio  had  acquired  the  title  of  Sampson  to  the 
whole  tract,  conveyed  to  one  Ross,  lot  61,  as  laid  down  on 
the  map,  the  western  boundary  thereof  being  described  in 
the  deed  to  him  as  running  along  the  easterly  line  of  North 
River  street,  and  the  defendant  on  the  30th  day  of  April, 
1864,  became  the  owner  of  lot  61  by  deed,  from  the  grantee 
of  Ross,  containing  the  same  description.  The  defendant 
never  had  any  right  in  the  upland  within  the  boundaries  of 
North  River  street  in  front  of  lot  61,  other  than  that  he 
acquired  by  the  deed  to  which  we  have  referred.  On  the 
19th  day  of  March,  1853,  Oandee,  who  had  acquired  the 
interest  of  Jones  in  the  Sampson  tract,  deeded  to  Joseph  H. 
Jennings  the  upland  within  the  boundaries  of  North  River 
street,  and  he  held  it  under  this  title  at  the  time  of  the  grant 
from  the  State,  now  to  be  mentioned. 

In  May,  1871,  the  defendant  applied  to  the  commissioners 
of  the  land  office,  for  a  grant  of  the  land  under  water  in  the 
Hudson  river  in  front  of  lot  61,  and  in  his  notice  of  appli- 
cation, which  contained  a  description  of  the  land  to  which 
the  application  related,  he  represented  that  he  was  the  owner 
of  the  adjacent  land.  The  commissioners  of  the  land  office 
granted  the  application,  and  on  the  19th  day  of  August,  1871, 
letters  patent  were  issued  to  the  defendant  for  the  lands 
described  in  the  application.  This  action  was  brought  by 
the  Attorney-General  in  the  name  of  the  people,  to  vacate, 
and  avoid  the  grant  to  the  defendant,  on  the  ground  that  it 
was  made  under  a  mistake,  and  in  ignorance  of  material  facts. 
The  relator  was  joined  with  the  people  as  plaintiff,  upon  the 
allegation  that  he  owned  the  land  in  North  River  street, 
adjacent  to  the  land  under  water  granted  to  the  defendant. 

Grants  by  the  State  of  land  imder  the  waters  of  navigable 
rivers  are  regulated  by  statute,  and  the  authority  of  the 
commissioners  of  the  land  office  in  respect  to  them  is 
defined  and  limited.  The  statute  provides  as  follows :  "  The 
commissioners  of  the  land  office  shall  have  power  to  grant 
in   perpetuity,  or  otherwise,  so  much  of  the  lands  under 
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the  waters  of  navigable  rivers  or  lakes,  as  they  shall  deem 
necessary  to  promote  the  commerce  of  this  State,  or  proper 
for  the  pm^se  of  beneficial  enjoyment  of  the  same  by  the 
adjacent  owner ;  bnt  no  snch  grant  shall  be  made  to  any  per- 
son other  than  the  proprietor  of  the  adjacent  lands,  and  any 
such  grant  that  shall  be  made  to  any  other  persons  shall  be 
void."  (1  Rev.  Stat.,  page  208,  §  67.)  From  the  preceding 
statement  of  facts  it  appears  that  at  the  time  the  letters  patent 
were  issued  to  the  defendant,  he  was  the  owner  of  lot  61  of  the 
Sampson  tract  under  a  deed  which  bounded  him  on  the  west 
by  the  east  line  of  North  River  street,  and  that  Jennings 
had  title  to  the  upland  in  North  River  street  between  lot  61 
and  the  river.  The  statute  expressly  prohibits  the  commis- 
sioners of  the  land  o£Sce  from  making  any  grant  of  lands 
under  water,  except  to  the  owner  and  proprietor  of  the  adja- 
cent lands,  and  avoids  any  such  grant  to  any  other  person. 

The  defendant  was  not  the  owner  or  proprietor  of  the  land 
adjacent  to  the  river  in  front  of  lot  61.  The  deeds  under 
which  he  derived  title  to  lot  61,  by  express  and  definite  lan- 
guage, made  the  east  side  of  North  River  street  the  west 
boundary  of  the  lot,  and  by  necessary  inference  North  River 
street  was  excluded  from  the  conveyance.  The  soil  and  free- 
hold of  the  upland  in  the  street  was  in  Jennings,  subject  to 
the  easement  of  a  right  of  way  in  favor  of  the  owners  of 
lot  61.  This  easement  was  not  an  estate  in  the  land,  but 
an  incorporeal  right  annexed  to  the  lot  of  the  defendant 
and  constituting  a  burden  or  servitude  upon  the  land  of 
Jennings,  included  within  the  street.  The  owner  does  not 
divest  himself  of  the  fee  of  his  lands  by  dedicating  them  as  a 
way.  The  fee  remains  in  him,  with  the  exclusive  right  of 
enjoyment  and  use,  not  inconsistent  with  the  dedication,  and 
as  owner  of  the  freehold  he  may  maintain  trespass,  eject- 
ment, or  waste.  {Jackson'  v.  Stone,  13  J.  R.,  447 ;  Childs  v. 
Starr,  4  Hill,  369.)  So,  also,  the  owner  of  land,  upon  which 
there  is  a  way  or  street,  may,  on  a  sale  of  the  land,  reserve 
the  way  from  the  conveyance,  and  if  this  clearly  appears  from 
the  language  of  the  deed  to  have  been  the  intention  of  the 
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parties,  there  is  no  objection  in  law  to  giving  it  effect. 
{Jackson  v.  Stone.)  It  is  clear  that  the  defendant  was  not 
entitled  to  a  grant  from  the  State  of  the  lands  under  water, 
embraced  in  his  patent.  It  is  not  material  upon  the  question 
of  the  validity  of  the  patent,  that  but  a  few  feet  of  land  sepa- 
rated his  lot  from  the  shore  of  the  river.  The  owners  of  the 
tract  carefully  defined  the  boundaries  of  the  lots  conveyed,  so 
as  to  retain  the  title  to  the  land  in  the  street,  and  it  may  have 
been  for  the  very  purpose  of  subsequently  securing  to  them- 
selves, by  grant  from  the  State,  the  lands  under  water  for  the 
erection  of  docks  or  other  valuable  uses.  The  judgment  in 
this  case  vacated  the  letters  patent  as  to  the  land  under  water 
in  front  of  lot  61.  It  did  not  adjudge  the  title  of  the  upland 
to  be  in  the  relator.  The  averment  of  title  in  Banks  was 
inmiaterial.  The  grant  to  the  defendant  was  void  whether 
Jennings  or  Banks  owned  the  upland.  It  appears,  however, 
that  Banks  acquired  the  title  before  the  commencement  of 
the  action. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  The  Gallatdst  National  Bajtii:  et 
al..  Appellants,  v.  The  Commissioners  of  Taxes  and 
Assessments,  Kespondents. 

Under  the  proyisions  of  the  act  of  1866  (chap.  761,  Laws  of  1866)/'anthor- 
izing  the  taxation  of  the  stockholders  of  banks/'  etc.,  the  actual,  and 
not  the  par,  value  of  the  shares  of  the  capital  stock  of  national  banks 
is  the  basis  of  assessment  and  taxation. 

It  is  the  duty  of  assessors  to  ascertain  the  actual  value  of  the  shares  held 
by  a  stockholder,  and,  after  deducting  their  proportion  of  the  value  of 
the  real  estate  owned  by  the  bank,  the  balance  is  the  proper  sum  to  be 
assessed. 

The  act  of  1865  (chap.  97,  Laws  of  1865),  authorizing  State  banks  to 
become  national  banks,  did  not  give  to  a  bank  availing  itself  of' the 
privilege  a  contract  that  its  shares  should  not  be  assessed  for  more  than 
their  par  value. 


1876.]  People  ex  rel.  v.  Commissioners.  517 


Statement  of  case. 


Said  act,  so  far  as  it  provides  for  the  taxation  of  national  banks,  having 
been  declared  unconstitutional  and  void  by  the  United  States  Courts 
(Van  AUmy.  TheAuesaors,  8Wall.,  573;  PeapU  v.  Ckmrs,,  4  id,,  244),  if 
a  contract  was  intended,  the  intent  failed,  and  could  not  affect  future 
legislation. 

The  fact  that  State  banks  can  divide  up  their  surplus,  while  national 
banks  are  required  to  keep  on  hand  a  portion  of  theirs,  does  not  make 
the  mode  of  assessment  and  taxation  prescribed  by  the  act  of  1865 
unjustly  to  discriminate  against  the  latter. 

The  legislature,  therefore,  by  the  enactment  of  said  provision  of  the  act 
of  1866,  did  not  interfere  with  any  of  the  constitutional  rights  of  a 
bank  which,  under  the  provisions  of  said  act  of  1865,  was  converted 
from  a  State  into  a  national  bank. 

(Argued  December  5,  1876;  decided  December  19,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  ill  the  first  judicial  department  aflSrming  the  proceed- 
ings of  the  commissioners  of  taxes  and  assessments,  in  the 
city  and  county  of  New  York,  in  assessing  the  shareholders 
of  the  relator,  the  Gallatin  National  Bank,  upon  their  stock 
in  said  bank,  and  dismissing  a  writ  of  certioTwri  brought  to 
review  such  proceedings.     (Reported  below,  8  Hun,  536.) 

The  said  bank  was  first  incorporated  under  the  general 
banking  law  of  this  State.  In  pursuance  of  the  provisions  of 
chapter  97,  Laws  of  1865,  it  was  converted  into  a  national 
bank.  The  par  value  of  the  shares  of  its  capital  stock  is 
fifty  dollars.  The  said  commissioners  assessed  the  value  at 
seventy-two  dollars  and  two  cents.  The  relators  appeared  and 
opposed  the  assessment ;  the  president  of  the  bank  making 
affidavit  that  the  actual  value  of  the  shares  was  but  sixty-four 
dollars.  The  commissioners  thereupon  assumed  this  as  the 
value,  deducted  five  dollars  per  share  as  the  proportion  of  the 
value  of  the  real  estate  belonging  to  the  bank,  and  reduced 
their  assessment  to  fifty-nine  dollars  per  share. 

Further  facta  appear  in  the  opinion. 

-P.  D,  Lord  for  the  appellants.  The  repeal  in  chapter  761, 
Laws  of  1866,  of  section  10  of  chapter  97,  Laws  of  1865, 
was  unconstitutional,  as  affecting  the  validity  of  a  contract 
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between  the  relators  and  the  States.  {Cent  B.  atid  B.  Co.  v. 
Georgia^  20  How.,  665.)  The  assessment  waa  illegal,  the 
valuation  being,  in  reality,  a  taxation  of  the  capital  of  the 
bank.    (2  Wall,  200 ;  3  id.,  573 ;  4  id.,  244.) 

Hugh  L,  Cole  for  the  respondents.  The  actual,  and  not 
the  par,  value,  where  the  two  do  not  coincide,  is  the  standard 
to  be  adopted  by  the  comnyssioners  in  assessing  the  value  of 
shares  of  the  capital  stock  of  a  national  bank  upon  the  stock- 
holders thereof.  (2  Laws  of  1866,  chap.  771,  p.  1647 ;  1  K. 
S.,  393,  §  17.)  The  stockholders  cannot  avoid  taxation  on 
the  actual  value  of  their  stock  because  a  part,  or  even  the 
whole,  of  the  capital  stock  of  the  bank  is  invested  in  United 
States  bonds.  ( Yan  Allen  v.  The  Assessors^  3  Wall.,  573 ; 
People  V.  The  Comrs.y  4  id.,  244.) 

Earl,  J.  The  relators  complain  that  the  defendants  have 
assessed  the  shares  in  the  bank  at  their  actual  value  instead  of 
their  par  value,  and  claim  that  this  mode  of  assessment  is 
erroneous. 

The  act  of  congress  in  reference  to  the  organization  of 
national  banks  was  passed  June  3,  1864.  It  conferred  cer- 
tain privileges  upon  the  banks  to  be  organized  and  regulated 
the  mode  in  which  they  should  do  their  business  and  the 
terms  upon  which  they  should  enjoy  the  important  privilege 
of  issuing  and  circulating  notes.  It  also  provided  how  State 
banks  could  be  converted  into  national  banks,  and  that  the 
taxation  of  the  shares  of  national  banks  should  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
thQ  hands  of  individual  citizens  or  is  imposed  upon  the  shares 
in  any  of  the  State  banks  in  the  same  State. 

In  1865  (chap.  97)  the  legislature  passed  an  act  to  enable 
State  banks  to  avail  themselves  of  the  act  of  congress  and 
become  national  banks,  and  prescribed  the  mode  in  which 
State  banks  could  be  converted  into  national  banks  ;  and  for 
the  purpose  of  bringing  our  statutes  as  to  taxation  into  har- 
mony with  the  requirement  of  the  act  of  congress,  section  10 
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provided  that  all  the  shares  in  both  State  and  national  banks 
should  be  included  in  the  valuation  of  the  personal  property 
of  the  share  owners,  "  but  not  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  bauds  of  individuals  of 
this  State,  provided  that  the  tax  so  imposed  upon  such  shares 
shall  not  exceed  the  par  value  thereof." 

The  Gallatin  National  Bank  was,  prior  to  1864,  a  State  bank 
and  it  waB  converted  into  a  national  bank  under  the  act  of 
congress  and  the  act  of  1866  above  referred  to. 

The  first  claim  made  by  the  relators  in  this  action  is  that 
the  act  of  1865  gave  them  a  contract  that  the  shares  in  the 
bank  should  not  be  assessed  for  more  than  their  par  value. 
A  complete  answer  to  this  claim  is,  that  the  act,  so  far  as  it 
provided  for  the  taxation  of  national  banks,  has  been  declared 
imconstitntional  and  void.  (  Van  Allen  v.  The  Assessors,  3 
Wall.,  573 ;  TTie  People  v.  The  Commissioners^  4  id.,  244.) 
Hence,  if  the  legislature  attempted  to  make  a  contract  it 
failed,  and  a  void  law  certainly  could  not  deprive  future  leg- 
islatures of  the  right  to  exercise  all  their  powers  on  the  subject 
of  taxation  of  banks.  But  the  act  does  not  purport  to  make 
a  contract ;  it  simply  enabled  State  banks  to  become  national 
banks  and  provided  by  a  general  law  how  the  bank  shares 
should  be  taxed.  This  law  the  legislature  could  alter,  and  it 
was  deprived  of  none  of  its  rightful  power  over  the  subject 
of  taxation.  It  is  never  to  be  assumed  that  the  State  has,  by 
any  act,  fettered  its  power  of  taxation  in  the  future,  unless  it 
appears  with  irresistible  clearness  that  the  enactment  was 
intended  to  be  in  the  nature  of  a  private  contract  as  distin- 
guished from  a  mere  act  of  general  legislation.  {77ie  People 
V.  Roper^  35  N.  Y.,  629  ;  The  People  v.  The  Commissioners, 
etc.,  47  id.,  501 ;  Rector,  etc.,  of  Christ  Church  v.  Cminty  of 
Philadelphia,  24  How.  [U.  S.],  300.)  The  legislature  did 
not,  therefore,  interfere  with  any  of  the  constitutional  rights 
of  the  relators  when  it  enacted,  by  section  1  of  chapter  761  of  the 
Laws  of  1866  (p.  1647),  "  that  no  tax  shall  hereafter  be  assessed 
upon  the  capital  of  any  bank  or  banking  association  organized 
under  the  authority  of  this  State  or  of  the  United  States,  but 
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the  stockholders  in  such  banks  or  banking  associations  shall 
be  assessed  and  taxed  on  the  value  of  their  shares  of  stock 
therein." 

The  assessors  in  the  discharge  of  their  duties  under  this  act 
must  ascertain  the  value  of  shares  in  banks,  and  to  that  end 
they  must  take  into  consideration  every  thing  that  gives  value 
to  shares — the  surplus  and  the  circumstances  under  which  it 
exists,  the  franchises  and  advantages  and  disadvantages  of 
the  banks  and  all  the  other  circumstances,  and  when  they  thus 
ascertain  the  value  of  the  shares,  such  value  is  to  be  the  basis 
of  assessment  and  taxation. 

It  appears  in  this  case  that  the  defendants  assessed  the 
shares  in  the  bank  at  the  value  as  required  by  the  statute. 
The  par  value  of  the  shares  is  fifty  dollars,  and  in  the  first 
place  the  defendants  assessed  each  share  at  seventy-two  dollars 
and  two  cents.  The  relators  subsequently  appeared  before  the 
defendants  to  complain  of  the  assessment  and  have  it  reduced ; 
and  the  utmost  they  claimed  as  to  the  value  of  their  shares 
was  that  it  did  not  exceed  sixty-four  dollars  per  share,  and 
the  defendants  then  reduced  their  assessment  to  fifty-nine 
dollars  per  share  —  the  value  on  a  basis  of  sixty-four  dollars 
per  share  after  deducting  the  value  of  real  estate  owned  by  the 
bank. 

This  system  of  taxing  bank  shares  is  in  entire  harmony  with 
that  of  taxing  other  personal  property.  The  Revised  Statutes 
(1  E.  S.  393,  §  17)  provide  that  all  personal  estate  "shall  be 
estimated  and  assessed  by  the  assessors  at  its  full  and  true 
value  as  they  would  appraise  the  same  in  payment  of  a  just 
debt  due  from  a  solvent  debtor."  This  provision  requires  the 
assessment  to  be  for  the  "  full  and  true  value,"  and  then,  that 
there  may  be  no  mistake  or  evasion  of  this  duty  it  provides 
a  guide,  which  will  in  all  cases  give  the  full  value  —  to  wit : 
what  the  same  would  be  worth  in  the  payment  of  a  just 
debt  to  a  creditor  entitled  to  and  able  to  procure  the  cash  for 
his  debt.  The  basis  of  assessment  is  really  the  cash  value. 
As  I  understand  it,  such  was  the  assessment  which  is  com- 
plained of  in  this  case. 
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It  is,  however,  further  claimed  that  there  is  an  unjoBt  dis- 
crimination against  national  banks,  because  State  banks  can 
divide  up  all  their  surplus  and  national  banks  are  required  to 
keep  on  hand  and  accumulate  a  portion  of  their  surplus.  I 
cannot  perceive  the  force  of  this  claim.  If  a  State  bank 
divides  up  its  surplus,  it  has  not  got  it  to  use,  and  it  may  be 
taxed  in  some  form  in  the  hands  of  the  shareholders  who 
have  received  it.  While  a  national  bank  is  required  to  keep 
some  of  its  surplus  and  to  deposit  a  certain  portion  of  its  capi- 
tal, in  bonds,  with  the  comptroller  of  the  currency,  it  can,  in 
certain  ways,  use  its  surplus ;  and  it  receives  interest  upon  its 
bonds  so  deposited,  and  it  has  the  advantage  of  a  circulation  of 
notes  and  all  the  other  advantages  which  the  laws  of  congress 
give  such  banks.  Who  shall  say  that  a  national  bank  is  at 
any  disadvantage  as  compared  with  State  banks?  It  is  gen- 
erally supposed  that  they  have  a  substantial  advantage  over 
the  latter.  But  however  that  may  be,  all  these  circumstances 
were  before  the  defendants  when  they  fixed  the  value  of  the 
shares,  and  as  long  as  they  did  not  take  an  improper  basis  or 
violate  any  law,  we  cannot  interfere  with  their  determination. 
In  accordance  with  these  views  are  the  cases  of  People  v. 
The  Assessors  of  Albany  (2  Hun,  683),  and  Sepbum  v.  The 
School  Directors  (23  Wallace,  480). 

Having  given  careful  consideration  to  all  the  views  urged 
upon  us  by  the  learned  counsel  for  the  relators,  we  have 
reached  the  conclusion  that  the  judgment  must  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  John  J.  Healy,  Respondents,  v.  Henet 

J.  Lease,  Appellant, 

Both  by  the  special  statute,  (chap.  217,  Laws  of  1866),  and  the  general  stat 
utes,  (chap.  514,  Laws  of  1851 ;  chap.  844,  Laws  of  1857),  relating  to  the 
term  of  office  of  the  clerk  of  the  Eighth  District  Court  of  the  city  of 
New  York,  such  term  is  for  a  period  of  six  years,  and  is  not  dependent 
upon  the  expiration  of  the  term  of  office  of  the  justice  of  said  court. 
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522  Peoplb  ex  rel.  Healy  t;.  Lbask.  [Dec., 


Statement  of  case. 


The  act  of  1872,  (§  1,  chap.  438,  Laws  of  1873),  changed  the  provisions  of 
the  act  of  1866  by  providing  another  appointing  power  and  by  fixing 
the  time  of  appointment  and  the  commencement  of  the  new  term  («'.  e., 
inmiediately  after  the  passage  of  the  act);  but  it  left  untouched  the 
duration  of  the  term. 

Accordingly,  held,  that  the  relator,  who  was  appointed  clerk  of  saiil  court 
by  the  then  justice  thereof  in  May,  1872  (after  the  passage  and  in  pursu- 
ance of  said  act  of  1872),  was  entitled  to  a  term  of  six  years;  and  could 
not  be  removed  before  the  expiration  thereof  by  the  justice  succeeding 
the  one  who  made  the  appointment. 

(Argued  December  5,  1876;  decided  December  19,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  of  the  city  and  county  of  New  York  setting 
aside  a  verdict  and  granting  a  new  trial. 

This  action  was  in  the  nature  of  a  qiio  warranto  to  try  the 
title  to  the  office  of  clerk  of  the  Eighth  District  Court  of  the 
city  of  New  York. 

Healey,  the  relator,  was  appointed  clerk  of  said  court  May 
20,  1872,  by  the  justice  for  the  district,  under  the  provisions 
of  chapter  438,  Laws  of  1872.  The  term  of  office  of  the  jus- 
tice e3q)ired  December  31,  1875,  and  the  new  incumbent  on 
January  1,  1876,  appointed  defendant  as  clerk,  who  thereupon 
took  the  office  and  excluded  the  relator  therefrom.  The  court, 
on  trial,  directed  a  verdict  for  defendant,  to  which  plaintiff's 
counsel  duly  excepted.  Exceptions  were  ordered  to  be  heard 
at  first  instance  at  General  Term. 

George  Bliss  and  JRoseoe  H,  CAanning  for  the  appellant. 
Chapter  438,  Laws  of  1872,  provided  only  for  a  change  in 
the  manner  of  appointing  the  clerks  of  the  several  difitrict 
courts.  {Hogan  v.  Flynn^  62  K.  Y.,  375.)  Their  terms  of 
office  are  coterminous  with  that  of  the  justice.  (Laws  of  1851, 
chap.  514 ;  People  v.  Batcheler^  22  N.  Y.,  143 ;  Laws  1866, 
chap.  217,  p.  471 ;  People  v.  Suprs,  of  N,  F".,  11  Abb.  Pr., 
115.) 

Nelson  J.  Waterhury  for  the  respondents.  The  justice  has 
no  power  to  remove  the  clerk.    {People  v.  Flynn^  62  N.  Y., 
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375.)  The  term  of  office  of  the  clerk  bb  prescribed  by  law  is 
six  years.  (Laws  1848,  chap.  153  ;  Laws  1851,  chap.  147 ;  id., 
chap.  614 ;  Laws  1854,  chap.  65 ;  Laws  1855,  chap.  293 ;  Laws 
1857,  chap.  344;  Laws  1866,  chap.  217;  Laws  1869,  chap. 
377.) 

Folgee,  J.  By  an  act  of  1872,  (Laws  of  1872,  p.  1031, 
chap.  438,  §  1),  it  was  provided  that  there  should  be  a  clerk 
in  each  of  the  district  courts  of  the  city  of  New  York. 
The  power  of  appointment  of  the  clerk  of  each  court  was, 
by  the  same  act,  given  to  the  justice  of  each  court ;  {People  ex 
rd.  Hogan  v.  Flyifva^  62  K.  T.,  375.)  The  person  appointed 
was  to  take  office  immediately  after  his  appointment ;  and  the 
term  of  office  of  him  who  was  then  an  incumbent  was  there- 
upon to  cease.  The  new  incumbent  was,  by  the  act,  to  hold 
office  as  was  prescribed  by  law  at  the  passage  of  that  act. 

When  this  act  was  passed,  William  J.  Kane  was  justice  of 
the  Eighth  District  Court.  Soon  after  the  passage  of  the  act, 
he  appointed  Healey,  the  relator,  to  the  office  of  clerk  of  that 
court ;  and  Healey  entered  into  it,  and  was  entitled  to  remain 
in  it  for  the  term  prescribed  by  law. 

The  laws  which  were  then  in  existence  prescribing  that 
term  were  of  two  kinds.  There  was  one  act  relating  especi- 
ally to  this  Eighth  District  Court,  and  to  the  clerk  of  it. 
There  were  other  acts  relating  to  all  the  district  courts,  and 
to  all  the  clerks  of  them.  First,  of  the  especial  act.  In 
1866  an  act  was  passed  relating  to  the  office  of  clerk  of  the 
Eighth  District  Court.  (Laws  of  1866,  p.  471,  chap.  217, 
§  3.)  It  provided  that  the  board  of  supervisors  of  New 
York,  before  the  1st  day  of  January,  1870,  should  appoint  a 
clerk  of  that  court,  who  should  hold  his  office  for  the  term  of 
six  years  from  that  day.  It  further  provided  that  once  in  every 
six  years  thereafter,  that  board  should  appoint  in  like  manner 
for  the  term  of  six  years.  This  provision  of  that  act  is  not 
affected  by  the  adjudications,  in  The  People  ex  rd.  Loew  v. 
Batchdar  (22  N.  T.,  138),  and  in  7%d  People  ex  rd.  EM  v. 
BuU  (46  id.,  57).     The  act  of  1872,  above  cited,  changed  this 
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section  of  the  act  of  1866,  only  in  providing  another  appoint- 
ing power,  and  in  the  time  for  the  commencement  of  the  term 
of  office  of  the  appointee.  The  justice  of  the  diatrict  comt 
of  the  eighth  district  is  created  the  appointing  power,  and 
the  term  of  the  appointee  is  to  commence  immediately  after 
the  appointment,  but  the  appointee  is  to  hold  office  as  then 
prescribed  by  law,  that  is,  for  the  term  of  six  years  prescribed 
by  the  act  of  1866.  It  is  claimed  that  this  third  section  is 
still  in  force  in  all  things,  except  as  to  the  appointing  power, 
and  that  the  present  justice  (Gedney),  of  the  eighth  district, 
was  obliged,  in  the  period  of  six  years  from  the  Ist  day  of 
January,  1870,  to  appoint  a  clerk  for  a  term  of  six  years. 
This  is  not  so.  The  act  of  1872  changed  the  appointing 
power,  and  by  implication,  also  fixed  the  time  for  the  appoint- 
ment to  be  made  during  that  period  of  six  years.  It  thus 
fixed  that  time  to  be  at  once  after  the  passage  of  the  act ; 
and  by  declaring  that  the  term  of  the  clerk  then  in  office 
should  cease  at  once  upon  a  new  appointment,  it  fixed  the 
commencement  of  the  new  term.  But  it  left  xmtouched  the 
duration  of  the  new  term,  which  the  act  of  1866  declared 
should  be  for  six  years.  And  when  Healey  was  appointed  in 
1872,  a  new  period  of  six  years  was  began,  sometime 
during  which  another  appointment  must  be  made  for  a  new 
term  of  six  years.  But  no  appointment  could  be  made 
under  that  act  during  that  six  years,  which  would  deprive  him 
of  his  office  until  his  term  of  six  years  was  ended  ;  that  is  to 
say,  there  could  not  be  two  appointments  during  the  same 
term  of  six  years,  each  to  take  effect  during  that  term. 

Second,  as  to  the  general  acts.  In  1857  an  act  was  passed, 
(Laws  of  1857,  chap.  344,  pp.  707,  726,  §  71),  providing  that  the 
clerks  of  these  district  courts  should  be  appointed,  and  should 
hold  their  offices,  in  the  manner  then  provided  by  law.  There 
was  a  special  provision  as  to  the  length  of  term  of  office  of  the 
clerks  first  appointed  under  that  act ;  but  as  it  has,  by  efflux 
of  time,  ceased  to  operate,  it  does  not  directly  affect  the  ques- 
tion in  hand.  The  provisions  of  law  which  were  in  force 
when  the  act  of  1857  above  cited  was  passed,  are  to  be  found 
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in  the  act  of  1851.  (Laws  of  1851,  chap.  514,  p.  957,  §  7.) 
By  that  it  was  provided  that  the  clerks  of  those  courts,  there- 
after appointed,  should  enter  upon  the  performance  of  their 
duties  at  the  same  time,  and  should  hold  their  offices  for  the 
same  period,  as  the  justices  to  be  elected  under  that  act.  That 
period  was  fixed  by  that  act,  for  the  first  term  thereafter,  to 
be  from  the  second  Tuesday  of  May,  1852,  until  the.Slst 
December,  1857,  and  the  terms  after  that  to  be  for  six  years.  It 
is  said  that  it  has  been  the  obvious  and  continued  policy  of  the 
laws,  that  the  term  of  office  of  the  clerks  should  expire,  when 
the  term  of  office  of  the  justices  expired.  It  is  not  the  fact 
that  the  laws  have  always  so  provided.  The  act  of  1851, 
(chap.  147,  p.  271),  provided  for  the  filling  of  vacancies  in  the 
office  of  clerk,  whether  by  expiration  of  term  or  otherwise, 
and  fixed  the  term  of  the  appointee  to  fill  the  vacancy  at  the 
full  length  of  four  years,  without  regard  to  the  term  of  the 
justice.  (See  also  act  of  1857  [ettpra]^  as  to  vacancies,  and 
laws  of  1848,  pp.  249,  260.)  But  if  it  were  as  claimed,  we 
see  no  indication  that  the  lawmaker  meant  that  the  clerks 
should  retire  at  the  end  of  six  years,  because  the  justices  then 
ended  their  term.  When  the  law  refers  to  the  term  of  the 
justices  as  the  term  for  the  clerks,  it  does  not  mean  to  fix  the 
latter  officers  to  the  former  officers,  so  that  the  latter  must 
follow  the  former,  whatever  change  from  natural  cause,  or 
from  legislation,  or  from  personal  conduct,  should  take  place 
with  either  class,  or  any  of  the  members  of  it.  It  meant  to 
establish  an  absolute  term,  as  well  for  the  office  of  clerk  as 
for  the  office  of  justice.  The  first  term,  provided  for  by  the 
act  of  1851,  is  limited  by  certain  dates  for  its  beginning  and 
its  ending ;  but  after  that  the  term  is  measured  by  the  lapse 
of  a  period  of  time,  not  fixed  by  dates,  but  measured  by  the 
space  of  six  years.  We  consider  the  words  "  for  the  same 
period,"  used  by  the  act  of  1854,  in  fixing  the  term  of 
office  of  the  clerks,  to  be  but  another  expression,  for  the 
phrase  "for  six  years,"  so  far  as  the  terms  of  office  after 
31st  December,.1857,  are  concerned.  No  reason  then  existed 
for  making  the  clerk  dependent  upon  the   justice.     The 
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power  of  appointment  was  with  the  mayor  and  the  board  of 
aldermen.  (Laws  of  1861,  chap.  147,  p.  271,  §  3.)  The  justice 
must  accept  as  the  clerk  of  the  court,  whomsoever  the  appoint- 
ing power  put  into  that  office,  whether  personally  acceptable 
or  not.  No  intention  is  evident  in  the  acts,  that  if  the  incum- 
bent of  the  office  of  justice  should  die,  or  resign,  or  be 
removed,  and  thus  his  term  come  to  an  end,  that  the  term  of 
the  clerk  should  end  also.  The  phrase  "  for  the  same  period,*' 
refers  back  to  the  space  of  time  as  previously  specified,  viz. : 
/*  for  six  years,"  and  does  not  mean  to  convey  the  idea  of 
cessation,  whenever,  for  any  reason  affecting  the  justice  only, 
his  term  should  cease.  So  far  as  that  act  declared  and  fore- 
saw, the  justices  to  be  elected  under  it,  would  hold  offices  for 
six  years ;  that  was  the  rule  of  the  law.  They  were  to  be 
elected  once  in  every  six  years,  and  their  term  of  office  should 
be  for  six  years.  If,  with  any  justice  it  should  turn  out  other- 
wise, that  was  unintended,  and  would  be  a  casual  exception, 
not  to  affect  the  clerk  of  the  court  of  that  justice,  any  more 
than  the  clerks  of  the  courts  of  the  other  justices.  The  act 
speaks  of  the  clerks  collectively,  and  of  the  justices  collectively, 
and  of  the  term  of  office  of  each  class  as  of  the  same  duration 
in  number  of  years.  It  refers  to  the  term  of  office  of  the 
justices  as  a  class,  as  a  measure  of  the  term  of  office  of  the 
clerks  as  a  class.  Neither  class  was  to  be  affected  in  the  dura- 
tion of  its  term  of  office,  by  any  circumstance  altering  the 
term  of  office  of  the  other  class,  nor  was  any  member  of 
either  class  to  be  so  affected.  In  construing  this,  as  any  other 
statute,  we  must  take  the  rule  prescribed  by  the  law  giver  as 
the  expression  of  his  final  purpose.  We  cannot  gather  from 
this  act  then,  that  the  legislature  had  in  view  or  intention  a 
subsequent  change  in  the  mode  of  appointment  of  the  clerks, 
or  a  change  in  the  beginning  of  the  term  of  office  of  the 
justices,  or  of  the  clerks.  It  was  by  that  act  settled  that  that 
term  should  be  for  six  years.  It  was  declared  that  the  justices 
elected  under  that  act  should  have  a  terra  of  office  for  six 
years.  Having  thus  declared  that  the  justices  elected  imder 
it  should  have   a  term   of    office    for  six    years,    it    then 
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declared  that  the  clerks  thereafter  appointed,  shonld  hold  their 
office  for  the  same  period  as  the  justices  to  be  elected  under  it. 
For  what  period  were  the  justices  to  be  elected,  in  the  purpose 
and  contemplation  of  the  act,  to  hold  their  offices  ?  Why, 
for  a  period  of  six  years,  the  term  of  time  named  in  the  act ; 
not  for  any  other  term  of  timB,  which  might  be  created  by 
accidental  or  unforseen  circumstances  afEecting  the  justices, 
all  or  any  of  them,  and  changing  the  length  of  term  for  which 
they  should  hold.  So  the  act  of  1855  (chapter  293,  p.  502) 
declared  that  the  term  of  office  of  the  Police  Court  clerks 
should  be  the  same  as  that  of  the  clerks  of  the  district  courts, 
evidently  meaning  a  term  of  the  same  number  of  years,  and 
not  a  term  which  should  end  upon  the  ending  of  the  term  of 
the  district  court  clerks  from  any  unanticipated  cause,  legis- 
lative or  otherwise.  And  here  falls  the  most  plausible  posi- 
tion of  the  appellant.  He  claims  that  the  law  always  made 
the  term  of  office  of  justice  and  clerk  coterminous,  and  hence 
intended  that  the  clerks  should  go  out  when  the  justice  went 
out ;  and  further,  so  that  the  justice  should  have  a  clerk  per- 
sonally acceptable  to  him.  The  law  at  best  gave  him  the 
power  of  appointment  of  a  clerk,  and  made  the  term  of  office 
of  the  clerk  expire  with  that  of  his  patron,  so  that  the  incoming 
justice  could  also  make  a  clerk  agreeable  to  himself.  But  this 
reason  does  not  hold  good  when  applied  to  the  act  of  1855 
fixing  the  term  of  office  of  clerks  of  Police  Courts.  Their 
telTu  is  declared  to  be  the  same  as  that  of  the  clerks  of  the 
district  courts.  Do  they  end  whenever  the  terms  of  the 
justices  of  the  district  courts  end  ?  What  reason  of  personal 
acceptability  applies  here?  None.  And  it  is  evident  that 
the  term  of  the  clerks  of  district  courts  is  referred  to  merely 
as  a  measure  of  time,  and  so  in  the  case  of  those  latter  clerks, 
is  the  term  of  the  justices  referred  to  as  only  a  measure  of  time. 
Clearly,  then,  the  clerks  were  to  hold  for  a  period  of  six  years  ? 
The  word  period,  in  its  proper  meaning,  has  reference  to  a 
lapse  of  time;  and  the  statute  in  the  use  of  it,  had  refer- 
ence to  a  lapse  of  time,  as  measured  by  the  measures  of  time 
in  use  among  men.     It  did  not  have  reference  to  persons,  as 
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indicatiog  that  the  lapse  of  time  designated  should  be  measured 
by  any  thing  relating,  or  to  relate,  especially  to  them,  fxirther 
than  that,  as  in  speaking  of  them,  a  certain  measure  or  length 
of  time  had  been  named,  it  was  deemed  convenient  and  intel- 
ligible to  speak  of  that  term  in  connection  with  them  as  being 
a  length  of  time  already  fixed  and  definite.  A.  period  of  time 
is  a  stated  and  recurring  interval  of  time,  a  round  or  series  of 
years,  by  which  time  is  measured.  When  the  statute  pre- 
scribed the  term  of  office  of  the  clerks  to  be,  in  general  phrase, 
for  the  same  period,  it  referred  to  the  stated  and  recurring 
interval  of  time,  to  the  round  of  series  of  years  which  it  had 
already  named,  to  wit,  six  years. 

There  are  other  statutes  in  jpari  materia^  which  show  the 
legislative  purpose  to  fix  a  definite  term  of  years,  as  the  dura- 
tion of  the  tenure  of  office  of  the  clerks.  (1848,  chapter  1853, 
p.  249 ;  1851,  chapter  147,  p.  271 ;  1860,  chapter  300,  p.  519.) 
The  case  in  62  New  York  {supra\  as  far  it  goes,  is  in  har- 
mony with  these  views.  Ths  People  ex  rd,  v.  Lome  (55  N.T., 
49),  does  not  conflict  with  them. 

We  are  brought  to  the  conclusion,  both  by  the  especial  and 
general  statutes  relating  to  the  term  of  office  of  the  clerk 
of  the  eighth  district  comi;,  that  the  relator,  when  he  was 
appointed  thereto  by  Justice  Kanb,  entered  upon,  and  was 
entitled  to,  a  term  of  six  years.  From  that  he  has  been 
expelled  and  shut  out. 

The  judgment  in  his  favor  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


"^T^      William  E.   Hassan  et  al..  Appellants,  v.  The  City  of 
^-^^1  BooHESTEB  et  al.,  Respondents. 


130    406. 

ffT  5«i       '^®  legislature  has  power  to  authorize  the  lands  of  the  State  to  be  assessed 
8»  18>1  for  local  improvements.  • 

The  provision  of  the  Revised  Statutes  (1  R.  S.,  387,  §  1)  exempting  from 
taxation  lands  belonging  to  the  State  relates  to  general,  county  and 
State  taxes ;  it  has  no  reference  to  assessments  for  improvements,  made 
under  special  laws  and  of  a  local  character. 
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The  provision  of  the  charter  of  the  city  of  Rochester  of  1861  (chap.  143, 
Laws  of  1861),  providing  that  property  which  is  exempted  from  taxation 
by  the  general  laws  of  the  State  may  be  assessed  and  taxed  for  local 
improvements,  includes  lands  of  the  State,  and  removed  as  far  as  such 
lands  situate  in  said  city  are  concerned,  any  exemption  then  existing 
by  statute  or  otherwise. 

Under  the  provisions  of  said  charter  the  common  council  of  the  city,  by 
ordinance,  ordered  one  tier  of  lots  on  each  side  of  Oak  street,  within  cer- 
tain limits,  to  be  assessed  for  a  local  improvement.  The  assessors 
omitted  certain  lots  belonging  to  the  State  within  the  prescribed  limits, 
and  imposed  the  whole  assessment  upon  the  owners  of  other  lots.  In  an 
action,  by  said  owners,  to  restrain  the  collection  of  the  assessment,  hM, 
that  the  assessment  was  illegal  and  void,  and  the  action  was  maintain- 
able; that  the  assessors,  in  failing  to  comply  with  the  ordinance  and 
with  the  requirements  of  the  statute,  did  not  act  judicially;  and  that 
their  decision  could  be  reviewed  collaterally. 

In  the  absence  of  proof  it  will  not  be  assumed  in  such  case  that  plaintiffs' 
taxes  will  only  be  increased  to  an  amount  so  trifling  that  the  court  wiU 
not  interfere;  the  presumption  is  the  other  way. 

Plaintiffs  were  not  bound  to  offer  to  pay  their  proportion  of  the  assess- 
ment. 

Nor  was  it  necessary  to  prove  on  the  trial  that  the  property  omitted  was 
benefited  by  the  improvement.  The  common  council,  in  passing  the 
ordinance  prescribing  the  territory  to  be  assessed,  adjudged  that  all 
parts  thereof  were  benefited,  and  bound  the  assessors  to  assume  that  the 
lands  omitted  derived  some  benefit;  and  on  that  assumption  it  should 
have  been  assessed. 

A  confirmation  of  the  assessment  by  the  common  council,  after  notice, 
did  not  preclude  plaintiffs  from  the  equitable  relief  sought  The 
provisions  of  the  charter  relating  to  the  confirmation  of  assessments 
(§§  197-109)  vest  no  authority  in  the  common  council  to  confirm  an 
assessment  made  in  violation  of  an  ordinance. 

(Argued  December  6,  1876;  decided  December  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  aiBrming  a  judgment 
entered  upon  a  decision  of  the  court  at  Special  Term. 

This  action  was  brought  to  restrain  the  collection  of  an 
assessment  imposed  upon  plaintiffs'  lands  for  the  improve- 
ment of  Oak  street,  in  the  city  of  Rochester. 

The  decision  upon  a  former  appeal  is  reported  in  65  N.  T., 
616. 

An  ordinance  was  passed  by  the  common  council  of  said 
SicKBLs.— Vol.  XXII.      67 
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city  in  May,  1865,  directing  the  improvement  of  Oak  street, 
the  expense  thereof  to  be  defrayed  by  the  owners  and  occu- 
pants of  the  houses  and  lands  to  be  benefited  thereby,  and 
stating  that  "  the  portion  of  the  city  which  said  common  coun- 
cil deem  will  be  benefited  by  said  improvements  is  described 
as  follows :  One  tier  of  lots  on  each  side  of  Oak  street,  from 
Allen  street  to  Lyell  street." 

On  one  side  of  Oak  street,  within  the  prescribed  limits,  was 
a  strip  of  land  belonging  to  the  State.  This  strip  the  assessors 
did  not  assess  upon  the  ground  that,  it  being  the  property  of 
the  State,  was  not  subject  to  taxation.  The  assessment  was 
confirmed  by  the  common  council.  The  trial  court  held  that 
the  decision  of  the  assessors  was  correct,  and  directed  a  dis- 
missal of  the  complaint. 

Geo,  F.  Dcmforth  for  the  appellants.  The  allegation  in 
the  answer  that  the  land  omitted  was  the  land  of  the  State 
constituted  no  defence.  {Doughty  v.  Hope^  3  Den.,  694;  1 
N.  T.,  79;  Thompson  v.  Barhours^  61  id.,  65;  Sharp  v. 
SpeiVj  4  BUll,  76  ;  People  v.  Mayor  of  Syracuse^  2  Hun,  433, 
435 ;  Clark  v.  Newton^  3  Lans.,  484 ;  Westfall  v.  Preston^  49 
N.  Y.,  349,  353,  355;  In  re  pet  Douglas,  46  id.,  42;  In  re 
N.  Y.  P.  E.  Pvh.  School,  47  id.,  557 ;  In  re  Turpler,  44 
Barb.,  46.)  Defendants'  case  is  not  strengthened  by  the  fact 
that  the  common  council  confirmed  the  assessment.  {Joyner 
V.  Inhabitants,  3  Carey,  567;  Chapman  v.  City  of  Bklyn., 
40  N.  T.,  372 ;  Arude  v:  Wheeler,  48  id.,  496 ;  Ireland  v.  City 
of  Rochester,  51  Barb.,  414.)  If  the  property  omitted  was  the 
property  of  the  State,  it  was  liable  to  taxation  for  local 
improvements.  (1  R.  S.,  360,  §  1 ;  Mayor  of  Troy  v.  Mut, 
Bk,,  20  K.  T.,  390 ;  Am.  Tr.  Go.  v.  Buffalo,  id.,  note ;  23 
Barb.,  272  ;  In  re  Maycyr  of  N.  T.,  11  J.  E.,  77  ;  Sharp  v. 
Spei/r,  4  Hill,  76  ;  People  v.  Mayor ^  4  N.  T.,  419  ;  Harlem 
Presb.  Gh.  v.  Mayor,  5  Hun,  443 ;  People  v.  Mayor,  2  id., 
433 ;  Laws  1869,  chap.  273,  §  83,  p.  545 ;  Laws  1876,  chap. 
419;  6  Opinions  Attorney-General,  262,  268,  269;  Exi  parte 
I/mge,  18  Wal.,  200;  Bleecker  v.  Ballou,  3  Wend.,  263; 
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Ohegaray  v.  Jenkhia^  3  Sandf .,  409 ;  People  v.  Roper^  35  N. 
Y.,  629 ;  Buffalo  City  Cemetery  v.  Buffalo,  46  id.,  506 ; 
People  V.  Dayton,  55  id.,  378.)  The  assessment  might  have 
been  to  the  occupant.  (1  R.  S.,  389,  §§  1,  82 ;  People  v. 
Caeaidy,  46  N.  T.,  60.)  The  plaintiffs  are  entitled  to  relief 
in  equity.  {Hopwa/rd  v.  City  of  Buffalo,  14  N.  T.,  534; 
SuaqueJuinna  Bd.  Supra,  v.  Broome  Comity,  25  id.,  312 ;  Allen 
y.  Oily  of  Buffalo,  39  id.,  386 ;  NeweU  v.  Wheeler,  48  id., 
491 ;  Ireland  v.  City  of  Rochester,  51  Barb.,  414.) 

James  Breck  Perkins  for  the  respondents.  The  omission 
of  certain  property  from  the  assessment  roll  would  not  author- 
ize the  court  to  enjoin  the  collection  of  the  assessment.  {Swift 
V.  Poughkeepsie,  37  N.  Y.,  511 ;  Ba/rhydt  v.  Shepa/rd,  35  id., 
238;  People  y.Assts.  of  Albam),/^  id.,  154;  People  v.  Assrs, 
of  BMyn.,  39  id.,  81.)  The  land  exempted  being  land  of  the 
State,  was  not  subject  to  taxation.  (1  R.  S.,  226,  §  52 ;  id., 
218,  §§  4-8 ;  id.,  360,  §  4 ;  3  Edm.  Stat.,  155,  §  6 ;  Hilliard  on 
Taxation,  chap.  5,  p.  141,  §  4 ;  Z7.  &  v.  R,  R.  Co.,  17  Wal., 
322  ;  A.  &  A.  on  Corp.,  §  8 ;  Collector  v.  Bay,  11  Wal.,  113 ; 
RundeU  V.  Lakey,  40  N.  Y.,  513,  517 ;  Mayor  v.  Bh  of 
Tennessee,  1  Swan.,  269,  271 ;  High  v.  Shoemaker,  22  Cal., 
363 ;  People  v.  McCreery,  34  id.,  433 ;  Doyle  v.  Austin,  47 
id.,  353;  Inhabita/nts  of  Worcester  Coimty  v.  Mayor,  116 
Mass.,  193 ;  People  v.  Doe,  36  Cal.,  220 ;  Piper  v.  Svnger,  4 
S.  &  R.  [Penn.],  354 ;  Buffalo  City  Cemetery  v.  Buffalo,  40 
N.  Y.,  506 ;  Mayor  v.  Gemstery,  7  Md.,  517 ;  Coster  v.  Mayor 
of  Albany,  43  N.  Y.,  408.)  Plaintiffs  are  not  entitled  to  relief 
in  equity.  ( Williams  v.  School  District,  21  Pick.,  75,  81 ; 
Ins,  Co,  V.  Yard,  19  Penn.,  331 ;  State  v.  Collector,  4  Zab. 
[N.  J.],  108 ;  Page  v.  St.  Louis,  20  Mo.,  136 ;  Bond  v.  City 
of  Kenosha,  17  Wis.,  284 ;  MerriU  v.  Humphrey,  24  Mich., 
170 ;  Morrison  v.  Hershire,  32  Iowa,  271 ;  Mills  v.  Johnson, 
17  Wis.,  598 ;  R.  R.  Co.  v.  Morris,  7  Kan.,  215 ;  High  on 
Injunctions,  203,  §§  363,  364.) 

Miller,  J.  When  this  case  was  heard  before  the  Com- 
mission of  Appeals  upon  appeal  from  the  judgment  dismiss- 
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ing  the  complaint,  it  was  decided  that  by  the  charter  of  the 
city  of  Eochester  the  common  council  were  to  determine  what 
portion  of  the  city  was  to  be  benefited  by  the  ordinance  to 
improve  Oak  street,  and  declare  whether  the  whole  or  w^liat 
portion  of  the  expense  incurred  should  be  assessed  within  the 
territory  which  they  deemed  benefited,  and  that  the  direction 
which  they  gave  to  the  assessors,  as  provided  by  the  charter, 
imposed  upon  these  officers  the  duty  to  make  such  assessment 
upon  all  the  owners  and  occupants  in  proportion  to  the 
advantage  which  each  should  be  deemed  to  acquire  by  the 
improvement.  It  was  also  decided  that  the  assessors  had  no 
authority  to  reverse  or  modify  the  decision  of  the  common 
council  in  reference  to  the  territory  which  would  be  bene- 
fited, and  it  was  conclusive  upon  them.  In  view  of  what  has 
already  been  determined,  it  remains  to  be  considered  whether 
the  omission  by  the  assessors  to  comply  with  the  provisions 
of  the  charter  and  the  ordinance  of  the  common  council,  by 
including  in  their  assessment,  the  lands  which  belonged  to  the 
State,  under  the  circumstances,  entitled  the  plaintiflfe  to  the 
interposition  of  the  power  of  a  court  of  equity  and  to  reUef 
by  enjoining  the  defendants.  There  is  no  contradiction  of 
any  of  the  material  allegations  in  the  complaint,  and  the 
pleadings  concede  that  the  ordinance  was  not  complied  with, 
and  that  the  sussessors  omitted  several  hundred  feet  of  front- 
age on  Oak  street,  within  the  territory  to  be  assessed,  from 
any  assessment.  The  proof  sustains  this  fact,  and,  in  addi- 
tion, establishes  that  this  property  belonged  to  the  State.  We 
think  that  the  action  of  the  assessors  was  without  authority, 
and  that  the  lands  belonging  to  the  State  should  have  been 
assessed,  and  were  not  entitled  to  exemption.  This  is  clearly 
manifest  from  an  examination  of  the  statutes  which  relate 
to  the  subject,  as  well  as  the  decisions  in  reference  to  ques- 
tions partaking  of  the  same  general  character.  The  Revised 
Statutes,  chapter  13  of  part  1,  entitled  "of  the  assessment 
and  collection  of  taxes,"  comprehend  a  general  system  for 
the  regulation  of  taxation  in  this  State  and  the  imposition 
and  payment  of  taxes  assessed.      The  first  section   of  the 
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chapter  cited  provides  that  all  lands  and  personal  prop- 
erty within  the  State  shaU  be  liable  to  taxation,  "  subject  to 
the  exemptions  hereinafter  specified."  (1  R.  S.,  387,  §  1.) 
The  fourth  section  declares  what  property  shall  be  exempt 
from  taxation,  and  the  second  subdivision  enumerates  among 
the  exemptions  "all lands  belonging  to  the  State  or  the  United 
States."  The  exemption  thus  stated  evidently  relates  to  gen- 
eral county  and  State  taxes,  and  has  no  reference  to  assess- 
ments for  improvements  made  under  special  laws  and  of  a 
local  character.  {Mayor  of  Troy  v.  Mutual  BanJc^  20  N.  T., 
390 ;  Am.  Tr.  Co.  v.  The  City  of  Buffalo^  id.,  note ;  People 
V.  The  Mayor  of  BrooTdyn^  4  id.,  419.) 

A  manifest  distinction  exists  between  taxes  and  assessments 
which  is  distinctly  recognized  in  the  decisions.  And  it  is  held 
that  an  assessment  is  not  a  tax  in  many  of  the  reported  cases. 
{Sha/rp  V.  Spier  J  4  Hill,  76 ;  Bleecher  v.  BaMou^  3  Wend., 
263 ;  Matter  of  the  Mayor  of  New  York^  11  Johns.,  77 ; 
People  V.  Mayor^  supra^  432.) 

In  Sharp  v.  Spier  {supra)^  this  distinction  is  thus  stated  by 
Bbonson,  J. :  "  Our  laws  have  made  a  plain  distinction  between 
taxea^  which  are  burdens  or  charges  imposed  upon  persons  or 
property,  to  raise  money  for  public  purposes,  and  assessments 
for  city  and  village  improvements,  which  are  not  regarded  as 
burdens,  but  as  an  equivalent  or  compensation  for  the  enhanced 
value  which  the  property  of  the  person  assessed  has  derived 
from  the  improvement."  The  collection  and  enforcement  of 
assessments  made  for  local  improvements  has  never  been 
the  subject  of  general  regulation  by  statute,  and  there  is 
no  provision  which  exempts  the  property  of  the  State  from 
liability  for  such  assessments.  Not  being  excepted  by  the 
statute  law  of  the  State,  it  is  left  for  the  legislature,  which 
is  vested  with  ample  power  for  that  purpose,  to  make  such 
enactments  on  the  subject  as  may  be  considered  needful  and 
proper.  While  then  it  may  be  conceded  that  property  belong- 
ing tathe  State,  is  not  the  subject  of  taxation,  in  the  absence 
of  any  exemption  by  statute,  it  by  no  means  follows  that  it  is 
not  liable  to  assessments  for  local  improvements. 
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The  legislature  clearly  has  the  right  by  positive  enactment 
to  declare  that  such  property  may  be  assessed  for  local  improve- 
ments, and  we  think  it  has  done  so  in  reference  to  the  city  of 
Rochester.  The  charter  under  which  the  ordinance  for  the 
improvement  of  Oak  street  was  enacted  (chap.  143,  Ses.  Laws  of 
1861,  §  86)  provides,  that  all  sums  to  be  raised  by  the  common 
council  shall  be  assessed  upon  all  real  and  personal  estate  in 
the  said  city,  but  that  no  property  which  shall  be  exempt  from 
taxation  by  the  general  laws  of  the  State,  shall  be  liable  to  be 
assessed  for  the  ordinary  city  or  county  taxes,  "  but  may  be 
assessed  and  taxed  for  local  improvements ;  but  public  squares 
and  parks  of  said  city  which  shall  not  be  liable  to  be  assessed 
for  any  purpose."  This  provision  includes  the  lands  of  the 
State,  and  even  if  there  had  been  any  exemption  by  statute  or 
otherwise,  that  exemption  is  removed  by  statutory  enactment. 
It  will  be  seen  that  the  section  of  the  charter  cited  is  broad 
and  comprehensive  in  its  terms,  and  there  is  no  ground  for 
claiming  that  this  provision  was  intended  to  apply  only  to 
property  of  churches,  schools. or  other  institutions,  which  this 
statute  exempts  from  ordinary  taxes.  The  statute  appears  to 
have  carried  out  the  distinction  which,  as  already  shown,  is 
held  to  exist  between  a  general  tax  and  assessments  for  local 
improvements.  Section  199  of  the  charter,  which  authorizes 
an  action  to  recover  an  assessment,  is  not  in  conflict  with  the 
interpretation  given,  for  although  the  State  could  not  be  sued  as 
an  individual,  and  the  same  remedy  must  be  pursued  as  in  other 
cases  where  a  demand  is  made  against  the  State,  it  does  not  change 
the  character  of  the  enactment  or  render  it  of  no  avail.  This 
construction  is  also  supported  by  subsequent  legislation  on  the 
subject  of  assessments,  and  a  similar  provision  will  be  found 
in  the  charter  of  the  city  of  Auburn.  (Sess.  Laws  of  1869, 
vol.  1,  p.  545,  §  83.)  And  a  subsequent  act  (Sess.  Laws  of 
1876,  chap.  419)  provides  for  the  payment  of  an  assess- 
ment made  under  the  charter  of  that  city.  The  reports  of 
public  officials  to  the  legislature,  also  show  the  payment  of 
numerous  assessments  of  a  similar  character,  and  the  Session 
Laws,  for  a  series  of  years,  down  to  the  present  time,  make 
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provision  for  the  same,  thus  giving  a  legislative  construction  to 
enactments  of  this  character.  This  practical  construction  con- 
tinued for  a  long  period  of  time,  is  entitled  to  great  weight  in 
the  interpretation  of  a  statute  unless  the  legislation  and  practice 
is  manifestly  in  violation  of  the  words  used,  and  has  almost  the 
force  of  a  judicial  exposition.  {People  v.  Dayton^  55  N.  Y., 
398.)  In  The  MaMer  of  the  Mayor  of  JSfew  York  {supra\ 
it  was  held  that  churches,  which  were  exempt  from  taxation 
under  the  act  of  1801,  were  not  exempted  from  assessments 
for  local  improvements.  The  same  rule  would  render  the 
property  of  the  State  liable  for  such  assessments.  As  these 
are  considered  under  the  decisions  as  benefits  to  the  property 
assessed,  increasing  its  value,  and  not  as  a  tax,  no  valid  reason 
exists  why  the  State,  any  more  than  individuals,  should 
be  exempted  from  paying  for  the  advantages  conferred. 
A  diflEerent  rule  would  compel  individual  lot  owners  to 
pay  assessments  levied  for  improvements  which  were  a 
benefit  to  the  State  lands  without  any  adequate  advantage, 
and  in  many  instances  impose  a  burden  which  would  be 
extremely  onerous  and  produce  great  injustice.  This  could 
not  have  been  intended.  Although  the  State  cannot  be 
made  a  party  to  an  action  to  enforce  such  a  claim  and 
be  sued  in  its  sovereign  capacity  it  may  be  assumed  that 
the  State  will  provide  means  for  the  liquidation  of  assess- 
ments imposed  by  virtue  of  laws  enacted  by  its  legisla- 
ture, and  that  as  has  been  frequently  done-  heretofore, 
appropriations  will  be  made  for  that  purpose.  As  we  have 
seen,  the  State  has  practically  recognized  its  liability  to 
municipal  corporations  for  assessments  imposed,  and  those 
who  are  to  be  benefited  by  the  assessments  of  its  lands  have, 
at  least,  a  right  to  the  advantage  which  may  be  derived  from 
the  probable  and  perhaps  certain  payment  of  the  same.  We 
have  been  referred  to  some  authorities  bearing  upon  the 
subject  of  the  liability  of  the  State  for  assessments  for  its 
lands,  but  none  of  them,  we  think,  conflict  with  the  prin- 
ciple that  the  State,  through  its  legislative  power,  may 
authorize   its  lands  to  be   assessed  for  local  improvements. 
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The  assessments  being  made  in  violation  of  law,  it  remains 
to  examine  some  other  objections  urged  by  the  defendant's 
counsel. 

It  is  said  that  the  duties  of  the  assessors  are  of  a  judicial 
nature,  and  that  their  determination  canot  be  reviewed. 
This  is  true  to  a  limited  extent  in  regard  to  some  of  the 
powers  conferred  upon  them;  and  they  act  thus  in  refer- 
ence to  the  amount  to  be  assessed  against  each  owner  and 
occupant,  for  this  is  for  the  assessors  to  determine  ;  but  it  is 
otherwise  as  to  the  exclusion  of  territory  which  is  covered  by 
the  ordinance;  and  when  these  officers  fail  to  follow  the 
obvious  requirements  of  the  statute,  the  rule  stated  has  no 
application.  The  court  so  held  in  the  former  appeal,  and  that 
decision  is  conclusive  on  this  point.  The  last  remark  will  also 
apply  to  the  position  taken,  that  their  decision  cannot  be 
reviewed  collaterally.  The  cases  which  sustain  a  contrary 
doctrine  are  not  in  point  where  assessors  have  not  followed 
the  statutes  under  which  they  are  acting.  And  the  decisions 
are  numerous  which  bring  this  case  directly  within  recognized 
principles  of  equity  jurisprudence.  It  has  long  been  hold,  and 
is  a  weUnsettled  rule,  that  a  court  of  equity  will  entertain  an 
action  where  it  is  necessary  to  prevent  a  multiplicity  of  suits, 
or  irreparable  injury,  or  where  the  assessment,  on  the  face  of 
the  proceedings  which  impose  it,  is  a  valid  lien  on  land,  and 
extrinsic  evidence  is  requisite  to  show  its  invalidity.  {Hey- 
wood  V.  The  City  of  BuffalOy  14:  N.  Y.,  634  ;  Soott  v.  Onder- 
donky  id.,  9 ;  Allen  v.  The  City  of  Buffalo^  39  id.,  386  ;  If  etc- 
ell  V.  Wheeler,  48  id.,  4tS6,)  The  principles  laid  down  in  the 
cases  last  cited  are  applicable  here. 

It  is  also  urged  that  the  collection  of  a  tax  will  not 
be  restrained  for  the  erroneous  omission  of  some  piece 
of  property.  Cases  are  cited  which  hold  that  a  single  omis- 
sion is  not  enough ;  but  these  are  decisions  of  the  courts  of 
other  States,  which  are  not  analogous,  and  it  does  not  appear 
in  any  of  them  that  the  assessments  held  to  be  valid  were 
made  in  direct  conflict  with  a  statutory  enactment,  which  is 
the  fact  here.     As  was  held  in  one  of  the  cases  cited  by  the 
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respondent's  counsel,  where  there  was  a  flagrant  miscon- 
struction of  the  law  affecting  every  taxable  inhabitant  it  was 
different,  and  the  omission  vitiated  the  whole  tax.  {State  v. 
Collector^  4  Zab.,  121.)  We  are  not  authorized  to  assume  that 
the  taxes  of  the  plaintiJBFs  will  be  only  increased  to  an  amount 
so  trifling  that  the  court  should  not  interfere,  as  it  does  not 
appear  that  such  is  the  fact.  The  presumption  is  that  it 
might  make  difference  sufficient  to  justify  the  interference  of 
the  court,  and  hence  the  objection  can  have  no  real  weight. 
Nor  is  this  a  case  where  the  plaintife  were  bound  to  ofFer  to 
pay  their  proportion  of  the  assessment. 

The  absence  of  direct  proof  on  the  trial  that  the  property 
omitted  was  benefited  is  not,  we  think,  material.  From  its 
location  it  would  seem  to  follow  that  in  proportion  it  received 
the  same  amount  of  benefit  as  the  other  lands  assessed. 
Besides,  the  ordinance  of  the  common  council  provides  that 
the  expenses  shall  be  paid  by  owners  and  occupants  of  lands 
to  be  benefited  by  the  improvement,  directs  the  sum  which 
shall  be  assessed  and  states  the  portion  of  the  city  which  they 
deem  will  be  benefited.  The  common  council  thus  adjudged 
that  the  lands  omitted  were  benefited  in  accordance  with  sec- 
tion 192  of  the  charter,  which,  ais  was  held  on  the  former  appeal, 
bound  the  assessors  to  assume  that  every  part  thereof  derived 
some  benefit  and  advantage,  and  on  that  assumption  should  be 
assessed. 

The  confirmation  by  the  common  council  of  the  assessment 
in  question  after  notice  under  the  provisions  of  the  charter, 
does  not,  we  think,  preclude  the  plaintiffs  from  the  benefit  of 
the  equitable  relief  demanded.  The  provisions  of  the  char- 
ter which  relate  to  the  confirmation  of  assessments  (S.  L. 
of  1861,  332,  §§  197,  198,  199)  vest  no  authority  in 
that  body  to  confirm  an  assessment  made  in  violation  of 
an  ordinance  and  where  it  is  plainly  apparent  that  the 
assessors  have  disregarded  the  same.  Such  a  proceeding 
of  the  assessors  is  unavailing  because  they  exceeded  their 
powers,  and  its  confirmation  cannot  infuse  into  it  any  element 
of  strength  and  vitality  or  remedy  the  difficulty.  It  must 
Sick  Kus— Vol.  XXII.       68 
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fail  because  it  is  inherently  defective,  nor  have  the  com- 
mon council  the  power  to  enact  or  alter  an  ordinance  of 
this  kind  without  pursuing  the  preliminary  steps  which  the 
charter  requires  for  such  a  purpose.  While  they  may 
enlarge  the  territory  to  be  assessed  in  accordance  with  sec- 
tion 205,  there  is  no  authority  to  circumscribe  the  same,  and 
when  they  undertake  to  do  this  they  fail  to  conform  to  the 
statute  and  act  in  violation  of  its  plain  import.  They  cannot 
increase  the  amount  to  be  assessed  after  proceedings  have  been 
commenced  without  notice,  and  surely  they  cannot  do  so  by 
limiting  the  territory  upon  which  the  assessment  is  to  be 
levied.  As  the  assessors  did  not  comply  with  the  law  and 
exceeded  their  authority,  and  the  common  council  proceeded 
to  confirm  an  assessment  made  in  violation  of  the  ordinance 
and  without  any  legal  right,  there  was  an  excess  of  power 
which  is  fatal  to  the  assessment.  The  defect  in  the  proceed- 
ings was  more  than  an  irregularity,  and  was  not  obviated  by 
the  confirmation  of  a  void  proceeding.  When  the  statute 
makes  the  confirmation  conclusive  it  has  reference  to  a  valid 
proceeding  which  is  sanctioned  by  law  and  is  within  the  juris- 
diction of  the  assessors. 

No  other  question  requires  examination,  and  as  it  is  estab- 
lished that  the  court  erred  in  dismissing  the  complaint  the 
judgment  must  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

All  concur,  except  Andrews  and  Eabl,  JJ.,  not  voting. 

Judgment  revereed. 


William  B.  Van  Woert,  Respondent,  v.  The  Albany  and 
Susquehanna  Railroad  Company,  Appellant. 

Plaintiff  contracted,  by  parol,  to  sell,  and  defendant  to  purchase,  1,000 
cords  of  wood,  or  so  much  thereof  as  plaintiff  could  cut  and  deliver,  at 
a  specified  price  per  cord ;  no  time  for  performance  was  fixed.  Plain- 
tiff delivered,  and  received  pay  for,  about  822  cords,  and  had  about  200 
cords  more  ready  for  delivery;  this  he  commenced  to  draw,  and  hod 
piled  nineteen  cords  by  the  side  of  defendant's  road,  when  he  was 
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notified  not  to  bring  more,  tliat  defendant  did  not  want  it;  and  it  refused 
to  pay  for  the  nineteen  cords.  In  an  action  to  recover  damages,  hM, 
that  the  partial  delivery  and  acceptance  answered  the  requirements  of 
the  statute  of  frauds,  and  validated  the  contract;  that  the  contract 
was  not  one  that  could  not  bo  performed  within  a  year;  also,  that  the 
contract  was  not  so  indefinite  as  to  be  void. 

(Argued  December  4,  1876;  decided  December  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Conrt  in  the  third  judicial  department  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  alleged 
breach  of  a  contract  to  sell  and  deliver  a  quantity  of  wood. 

The  contract,  according  to  plaintiflPs  evidence,  was  made  by 
parol  in  May,  1869.  By  it  plaintiff  agreed  to  sell  and  deliver 
to  defendant  1,000  cords  of  wood,  or  so  much  of  that  quan- 
tity as  he  could  cut  and  deliver,  which  defendant  agreed  to 
purchase  and  pay  for  at  three  dollars  and  fifty  cents  per  cord 
for  hard  wood,  and  three  dollars  per  cord  for  soft  wood. 

Plaintiff  delivered,  prior  to  May,  1870,  upon  the  contract, 
322J  cords,  which  were  accepted  and  paid  for  by  defendant. 
He  had  about  200  cords  more  cut,  but  defendant's  agent 
requested  him  to  delay,  as  the  company  was  about  to  occupy 
the  place  of  delivery  with  new  ti*acks.  In  the  following 
winter,  plaintiff  commenced  drawing  the  residue;  he  drew 
and  piled  up  nineteen  cords  by  the  side  of  defendant's  road, 
when  he  was  notified  by  defendant  that  it  did  not  want  any 
more,  and  that  he  must  not  bring  any  more.  Defendant 
refused  to  take  and  pay  for  the  nineteen  cords,  or  the  balance 
ready  for  delivery.- 

The  court  charged,  in  substance,  that  the  contract,  as  the 
plaintiff  testified  to  it,  was  void  under  the  statute  of  frauds ; 
but  that  if  they  found  that  such  a  contract  was  made,  and 
that  the  wood  subsequently  delivered  and  accepted  was  deliv- 
ered and  accepted  upon  that  contract,  such  delivery  and 
acceptance  took  the  contract  out  of  the  statute  and  made  it 
valid ;  and  if  the  parties  understood,  when  the  last  portion  of 
wood  was  deliverd  in  March,  1870,  or  when  it  was  paid  for, 
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that  there  was  such  a  contract,  and  that  it  was  to  contmue 
thereafter  and  be  fulfilled  by  the  delivery  of  the  wood  at  a 
subsequent  time,  the  plaintiff  may  recover  damages  for  the 
refusal  of  the  defendant  to  accept  the  wood  offered  by  the 
plaintiff  to  be  delivered  in  the  winter  of  1870  and  1871 ;  to 
which  defendant's  counsel  duly  excepted. 

J.  Q,  RunTde  for  the  appellant.  The  contract  alleged  aod 
proved  by  plaintiff  was  void  for  want  of  mutuality  of  obliga- 
tion. (Chitty  on  Pld'gs,  297 ;  Chitty  on  Contracts,  15 ;  id. 
[2d  ed.],  366 ;  Keep  v.  Ooodrich^  12  J.  R.,  397 ;  Livingston 
V.  Rogers,  1  Cai.  Cas.,  583;  Tucker  v.  Woods,  12  J.  R,  190.) 
It  was  also  void  for  indefiniteness,  ambiguity  and  uncertainty, 
both  as  to  quantity  and  time  of  delivery.  (2  Pars,  on  Con., 
77,  78 ;  Buchmmster  v.  Gonsumeri  Ice  Co,,  5  Daly,  313.) 
The  delivery,  acceptance  of,  and  payment,  for  each  parcel 
made  a  several  and  distinct  sale  of  each  parcel,  and  the  inter- 
pretation of  these  sales  was  a  question  of  law  for  the  court. 
{Seymov/r  v.  Davis,  2  Sand.,  238 ;  Denting  v.  Kemp,  i  id., 
147 ;  Bomker  v.  Hoyt,  18  Pick.,  55.)  The  court  erred  in 
charging  that  the  contract,  being  void  because  it  was  not  to 
be  performed  within  a  year,  could  be  ratified  by  subsequent 
part  delivery  and  made  valid.  (  Wier  v.  HiU,  2  Lans.,  278 ; 
BarUett  v.  Wheder,  44  Barb.,  162 ;  BroadweU  v.  Getman, 
2  Den.,  87;  Zookwood  v.  Ban^nes,  3  Hill,  128;  Oddy  v. 
Ja/mes,  48  N.  T.,  685 ;  Boyddl  v.  Drummond,  11  East,  159; 
Hervvn  v.  Butlers,  20  Me.,  119 ;  Kvng  v.  Welcome,  5  Gray, 
43 ;  Shute  v.  Dorr,  5  Wend.,  204 ;  Peters  v.  Wesibormgh,  19 
Pick.,  364 ;  HiU  v.  Gray,  1  Gray,  133.) 

Oeorge  Scramling  for  the  respondent.  The  contract,  as 
proved  by  plaintiff,  was  not  void  on  the  ground  that  it  was 
not  to  be  performed  within  one  year.  {Moore  v.  Fox,  10  J. 
E.,  244 ;  Lochwood  v.  Ba/rnes,  3  Hill,  128 ;  Artcher  v.  ZeK,  5 
id.,  200 ;  Bap.  Ch,  v.  Ins.  Co.,  19  "N.  Y.,  307 ;  Dresser  v. 
Dresser,  35  Barb.,  573.)  The  part  performance  of  the  con- 
tract took  it  out  of  the  statute  of  frauds,    {McKnigJvt  v.  Dufir 
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lap,  5  K  T.,  537,  542,  543 ;  Good  v.  CurHs,  31  How.,  4,  11 ; 
Bradley  v.  Wheeler^  4  Robt.,  18 ;  AUen,  v.  Aguira,  5  Legal 
ObB.,  380 ;  JBoutweU  v.  O'Keefe,  32  Barb.,  434 ;  Thompson, 
V.  Mmk,  2  Keyes,  86 ;  Bmith  v.  N.  Y.  C,  R.  R.  Co.,  4  id., 
180 ;  Oault  v.  Brown,  2  Am.  R,,  210 ;  BisseU  v.  Balcom, 
39  K  Y.,  275 ;  Cross  v.  O'BanneU,  44  id.,  665 ;  KiUmon  v. 
JSbwlett,  48  id.,  569 ;  Webster  v.  Za%,  52  Barb.,  482.)  The 
oontract  was  not  void  for  uncertainty.  (Code,  §  169 ;  Wait's 
An.  Code,  315,  316 ;  FeUs  v.  Ve^aU,  2  Keyes,  153 ;  ZobdeU 
V.  ZobdeU,  36  N.  Y.,  327.) 

£abl,  J.  The  jury  were  authorized  to  find,  and  we  must 
assume  that  they  did  find,  that  there  was  a  parol  contract  for 
the  sale  of  wood,  by  which  the  defendant  agreed  to  purchase 
and  take  of  the  plaintiflE  1,000  cords  of  wood,  or  so  much  of 
that  quantity  as  the  plaintiff  could  cut  and  deliver,  and  pay 
for  the  same  three  dollars  and  fifty  cents  per  cord  for  hard 
wood  and  three  dollars  per  cord  for  soft  wood ;  and  the  plain- 
tiJQE  agreed  to  deliver  the  whole,  or  so  much  of  the  1,000  cords 
as  he  could  cut  and  deliver. 

We  wiU  assume,  as  most  favorable  to  the  appellant,  that 
that  was  not  a  contract  for  work  and  labor,  but  one  for  the 
sale  of  the  wood ;  and  as  there  was  no  compliance  with  the 
statutes  of  frauds,  that  it  was  void  when  made. 

There  was  subsequently  a  delivery  of  wood,  and  the  judge 
submitted  the  evidence  to  the  jury  for  them  to  find  whether 
such  delivery  was  upon  and  in  pursuance  of  the  prior 
contract;  and  as  there  was  sufficient  evidence  authorizing 
such  a  finding,  we  must  assume  that  they  found  that  the  sub- 
sequent delivery  was  upon  the  contract.  Hence  such  delivery 
answered  the  requirement  of  the  statute  of  frauds  and  made 
the  contract  of  sale  valid.  {McKnight  v.  Dunlop,  5  N.  Y., 
537  ;  Thompson  v.  Mink,  2  Keyes,  86 ;  Bordwdl  v.  O^Keefe, 
32  Barb.,  434 ;  Bradley  v.  Wheder,  4  Rob.,  18.) 

This  is  not  the  case  of  a  contract  not  to  be  performed 
within  a  year.  It  was  not  such  that  by  its  terms  it  could  not 
be  performed  within  a  year,  but  it  might  have  been,  and. 
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therefore,  was  not  void.  {Zookwood  v.  JBameSj  3  Hill,  128 ; 
Artcher  v.  Z^A,  5  id.,  200 ;  Baptist  Church  v.  Insurcmoe  Co.y 
19  K  Y.,  307.) 

This  was  a  contract  binding  upon  both  parties  after  the  par- 
tial delivery.  The  plaintiff  was  bound  to  cut  and  deliver  as 
much  as  he  could  up  to  1,000  cords,  and  was  bound  to  use 
reasonable  efforts  to  perform  his  part  of  the  contract;  and 
the  defendant  was  bound  to  take  and  pay  for  the  wood  thus 
delivered.    Hence,  there  was  mutuality  in  the  contract. 

The  contract,  as  proved,  was  not  so  indefinite  as  to  be  void. 
There  was  no  particular  time  mentioned  within  which  the 
wood  was  all  to  be  delivered.  But  the  law  in  such  a  case 
gives  the  vendor  a  reasonable  time,  and  that  is  sufficiently 
definite  as  to  time.  The  quantity  was  limited  to  1,000  cords, 
and  the  vendor  was  obliged  to  deliver  all  or  so  much  of  this 
as  he  could,  and  that  was  sufficiently  definite  and  certain  as  to 
quantity. 

We  have  carefully  considered  all  of  defendant's  exceptions 
and  find  none  of  them  well  taken. 

The  opinion  at  General  Term  is  so  full  and  satisfactoiy 
that  a  further  description  of  the  case  here  is  unimportant. 

The  judgment  must  be  affirmed. 

All  concur ;  Allen,  J.,  not  sitting. 

Judgment  affirmed. 


Joseph  W.  Travis  v.  Michael  J.  Myers,  Assignee,  etc 

Charles  F.  Brooker,  Administrator,   etc.,  v.  The  Same, 

Respondent. 

Joseph  Potter,  Appellant,  v.  The  Same,  Bespondent. 

Where  different  actions  have  been  brought  by  creditors,  in  behalf  of  them- 
selves and  the  other  creditors,  against  an  assignee  for  the  benefit  of 
creditors,  for  an  accounting  and  closing  of  the  trust,  the  court  has 
power  to  make  an  order  to  compel  all  the  creditors  to  come  in  and 
prove  their  claims  in  the  suit  first  brought,  or  wherein  interlocutory 
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Judgment  is  first  obtained,  and  to  stay  all  proceedings  in  the  other 
actions. 
The  terms  of  the  order  are  within  the  discretion  of  the  court,  and  cannot 
be  reviewed  here. 

(Argued  December  12,  1876;  decided  December  19,  1876.) 

This  was  an  appeal  by  Joseph  Potter,  plaintiff  in  the  action 
last  entitled,  from  an  order  requiring  the  creditors  of  defend- 
ant's assignors  to  come  in  and  prove  their  claims  in  the  action 
secondly  above  entitled,  and  restraining  proceedings  in  the 
others. 

'  These  actions  were  brought  by  plaintife,  in  behalf  of  them- 
selves and  other  creditors,  against  defendant,  as  an  assignee 
for  the  benefit  of  creditors,  for  an  accounting  and  closing  up 
of  the  trust.  An  interlocutory  decree  was  obtained  in  the 
second  action,  directing  an  accounting,  etc. ;  whereupon  a 
motion  was  made,  on  behalf  of  defendant,  requiring  all  the 
creditors  to  come  in  in  that  action  and  prove  their  claims,  and 
to  restrain  further  proceedings  in  the  other  actions ;  which 
motion  was  granted. 

Joseph  Potter^  appellant,  in  person. 

H,  M.  Taylor  for  the  respondent. 

Per  Cv/riam,  The  Supreme  Court  had  power  to  make  the 
order  complained  of  and  to  compel  creditors  and  claimants,  of 
whom  the  appellant  is  one,  to  come  in  and  prove  their  claims 
in  the  suit  first  brought  by  one  creditor  in  behalf  of  himself 
and  all  others  for  an  accounting  by  the  assignee  and  the 
closing  of  the  trust,  and  to  stay  proceedings  in  other  actions. 
Such  order  was  authorized  by  statute,  and  in  conformity  to 
the  established  practice  of  the  court.  (2  R.  S.,  183,  §  106  ; 
Inne%  v.  Landng^  7  Paige,  583 ;  Blodgett  v.  Kerr^  48  N.  Y., 
62  ;  Erie  R.  R,  Co.  v.  Ramsey^  45  id.,  637  ;  In  re  Hemiup^ 
2  Paige,  319.)  An  interlocutory  decree  having  been  made 
in  the  suit  of  Brooker,  the  order  was  properly  made  in  that 
action.    It  would  have  been  proper  and  no  more  than  just  to 
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the  present  appellant  had  the  order  provided  that  the  evidence 
taken  in  pursuance  of  the  order  of  reference  in  his  action 
should  have  been  made  available  in  the  proceedings  before 
the  referee  in  the  Brooker  action.  But  the  granting  of  the 
order  and  its  terms  were  within  the  discretion  of  the  court 
below,  and  cannot  be  reviewed  in  this  court. 

The  appeal  must  be  dismissed. 

All  concur. 

Appeal  dismissed. 


Henry    Shaft,   Administrator,    etc.,    Respondent,  v.   The 
Phcenix  Mutual  Life  Insttranoe  Company,  Appellant. 

A  defendant  may  raise  by  answer  the  question  of  a  loss  of  jurisdiction  by 
a  State  court,  by  reason  of  proceedings  taken  under  the  laws  of  the 
United  States  for  a  removal  of  the  cause  to  the  federal  courts;  and  upon 
proof  of  proceedings,  taken  regularly  and  in  strict  accordance  with 
said  laws,  he  is  entitled  to  judgment  adjudging  all  subsequent  proceed- 
ings in  the  State  court  void. 

By  the  proceedings  for  removal,  the  State  court  is,  tp90  faeto,  ousted  of 
jurisdiction,  whether  an  order  of  removal  has  been  granted  or  denied 
by  it. 

Where  process  for  the  commencement  of  an  action  in  a  State  court  against 
a  foreign  insurance  corporation,  doing  business  in  the  State,  has  been 
served  upon  it  in  the  manner  prescribed  by  the  insurance  laws  of  the 
State,  and  the  attorney  who  appears  for  it  in  the  State  court,  at  the  time 
of  entering  an  appearance,  files  a  petition  and  moves  for  a  removal  of 
the  cause,  the  defendant  is  bound  by  the  acts  of  the  attorney,  and  the 
petition  and  filing  are  its  acts. 

A  verification  of  the  petition  by  the  general  and  managing  agent  of  the 
corporation  in  this  State  is  sufiScient;  and  averments  in  the  verifying 
affidavits  may  be  relied  upon  to  show  that  the  affiant  has  authority  and 
means  of  knowledge. 

An  affidavit  verifying  the  petition,  procured  and  presented  by  the  attorney 
for  the  defendant,  and  made  by  one  who,  having  official  relations  with 
it,  has  means  of  knowledge,  is  a  sufficient  verification. 

As  to  whether,  under  the  statutes  of  the  United  States  (R  S.,  U.  S.,  118, 
§  639),  the  verification  of  a  petition  for  the  removal  of  an  action  against 
a  citizen  of  another  State  is  requisite,  guoBre. 

Shaft  V.  Ph43B7ux  MtUtuU  lAfe  Insurance  Company  (8  Hun,  682)  reversed^ 
but  upon  points  not  discussed  below. 

(Argued  December  8,  1876;  decided  December  19,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Sapreme  Court  in  the  fourth  judicial  department  in  favor  of 
plaintiff,  entered  upon  an  order  denying  a  motion  for  a  new 
trial,  and  directing  judgment  on  a  verdict. 

This  was  an  action  upon  a  policy  of  insurance  issued  by 
defendant  upon  the  life  of  William  E.  Shaft,  plaintiff's 
intestate. 

The  defendant  set  up  in  its  answer,  among  other  things, 
that  the  action  was  commenced  by  the  service  of  a  summons 
upon  Martin  V.  B.  Bull,  the  person  appointed  by  defendant, 
under  and  in  pursuance  of  the  insurance  laws  of  this  State, 
as  its  agent  or  attorney,  upon  whom  all  process  against  it 
might  be  served,  and  who  was  its  general  managing  agent  in 
this  State ;  that  defendant  was,  at  the  time  of  the  commence- 
ment of  the  action,  a  citizen  of  Connecticut ;  that  the  matter 
in  dispute  exceeded  $500;  that,  at  the  time  of  entering 
defendant's  appearance  herein,  a  petition  was  filed,  setting 
forth  the  above  facts,  for  the  removal  of  the  cause  into  the 
Circuit  Court  of  the  United  States,  and  defendant  gave  the 
security  required  by  the  United  States  statutes  and  the  practice 
in  such  cases;  that  notice  of  a  motion  that  the  prayer  of 
the  petition  be  granted  was  duly  served  and  motion  made  at 
Special  Term ;  and  defendant  claimed  that  the  Supreme  Court 
had  lost  jurisdiction,  and  that  the  cause  was  removed  into  the 
Circuit  Court. 

The  alleged  petition  was  produced  on  the  trial,  signed  by 
the  attorney  for  defendant  herein,  and  verified  by  the  affida- 
vit of  said  Bull,  who,  in  his  affidavit,  stated  that  he  was 
defendant's  general  and  managing  agent.  It  appeared  that 
all  the  steps  required  by  the  United  States  statutes  for  the 
removal  of  the  cause  (R.  S.  of  U.  S.,  113,  §  639)  were  complied 
with ;  that  the  motion  to  remove  was  denied  on  the  ground 
that  it  did  not  appear  that  the  person  making  the  application 
was  authorized  so  to  do.  The  order  denying  motion  was 
affirmed  by  the  Greneral  Term  on  appeal. 

The  court  directed  a  verdict  for  the  defendant.    Exceptions 
were  ordered  to  be  heard  at  first  instance  at  General  Term. 
SicKBLS— Vol.  XXII.         69 
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Somhud  Hcmd  for  the  appellant.  The  Supreme  Oomrt  lost 
jnrifidiction  by  defendant's  proceedings  for  removal  to  the 
United  States  Circuit  Court.  {Ayers  v.  West.  R.  R.  Co.,  45 
N.  T.,  260 ;  Stevens  v.  Im.  Co.,  41  id.,  149.)  The  petition  and 
proceedings  for  removal  were  regular  and  in  conformity  with 
the  statute.  (TJ.  S.  Stat,  at  Large,  79,  §  12 ;  Tomlin's  Law 
Diet.,  "Petition.")  The  petition  was  properly  verified. 
{Bell  V.  Lycomvng  Ins.  Co.,  3  Hun,  409;  V<mdeooort  v. 
Pal/mery  4  Duer,  677 ;  Brewster  v.  Mich.  Cent.  R.  R.  Co.^  5 
Hun,  183  ;  Crcmford  v.  Collins,  45  Barb.,  269.)  The  agent 
had  authority  to  verify  the  petition.  {Bell  v.  Ins.  Co.,  3  Hun, 
409;  Vaiidevoort  v.  Palmer,  4  Duer,  677;  Glavhenskee  v. 
Bam.  Packet  Co.,  9  Abb.,  144;  Code,  §134;  Laws  1855, 
chap.  279.) 

A.  M.  Bea/rdsley  for  the  respondent.  The  motion  to  remove 
the  cause  to  the  United  States  Circuit  Court  was  properly 
denied.  {I/mingstone  v.  GhXbons,  4  J.  Ch.,  94;  Redmond  y. 
Russell,  12  J.  R.,  153 ;  Cooley  v.  LoAJorence,  12  How.  Pr., 
176;  Chatham  Nat  Bk.  v.  Mer.  Bk.,4:  N.  T.S.  C,  200.) 
The  agent  who  made  and  verified  the  petition  had  no  author- 
ity to  do  so.  (1  Wait's  Pr.,  270  ;  Code,  §  157 ;  Dodge  v.  iT. 
W.  Packet  Co.,  13  Min.,  455 ;  Fish  v.  Un.  Pac.  R.  R.  Co., 
10  Abb.  [N.  S.],  475.) 

FoLOEB,  J.  A  defendant  may  raise,  by  answer,  the  question 
of  a  loss  of  jurisdicton  by  a  State  court,  by  reason  of  proceed- 
ings taken  under  the  laws  of  the  United  States,  for  a  removal 
of  the  cause  to  the  federal  courts.  {Ayres  v.  West.  R.  R.  Co.y 
45  N.  T.,  260.)  If  the  proceedings  are  regular,  and  strictly 
in  accordance  with  the'  acts  of  congress,  the  State  court  is  ipso 
facto  ousted  of  jurisdiction ;  and  whether  the  order  of  removal 
is  granted  or  denied  by  the  State  court,  all  further  proceedings 
therein  are  corami  nan  judice  and  void,  {Steoens  v.  Phcenix 
Ins.  Co.,  41  N.  T.,  149.)  It  follows  that  under  an  answer 
alleging  the  facts,  the  defendant  may  make  proof  of  them  at 
the  trial,  and  ask  for  the  fitting  judgment. 
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The  defendant,  in  the  case  at  hand,  is  a  citizen  of  the  State 
of  Connecticut,  within  the  meaning  of  the  acts  of  congress 
(id.) ;  the  plaintiff  is  a  citizen  of  this  State ;  the  amount  in 
dispute  exceeds  the  value  of  $500,  exclusive  of  costs;  the 
proceedings  taken  by  the  defendant  were  strictly  within  the 
laws  of  Congress  (Kev.  Stat.,  IT.  S.,  p.  113,  §  639),  if  the 
paper  filed  was  a  petition  within  the  meaning  of  that  law, 
and  if  it  is  to  be  held  as  having  been  filed  by  the  defendant 
and  properly  verified. 

I  think  that  there  is  no  doubt  that  it,  and  the  filing  of  it, 
were  the  acts  of  the  defendant.  It  appears  that  the  process 
by  which  this  action  was  commenced,  had  been  served  upon 
the  defendant,  as  prescribed  by  the  statute  of  this  State,  so  as 
to  bring  it  into  court,  and  to  give  jurisdiction  in  the  first 
instance.  {GUbbs  v.  Queen  Ins.  Co.^  63  N.  T.,  114.)  At  the 
time  of  filing  the  paper,  the  defendant  also  entered  its 
appearance,  by  attorneys,  in  the  State  court.  They,  as  an 
official  act  for  their  client,  filed  and  presented  this  paper,  and 
moved  upon  it  in  behalf  of  their  client,  for  a  removal  of  the 
cause.  By  that  action  the  defendant  was  bound.  It  could 
not  disavow  or  repudiate  it  to  the  harm  or  inconvenience  of 
the  plaintiff.  Then  it  was  the  petition  of  the  defendant,  and 
the  filing  of  it  the  act  of  the  defendant. 

Next :  Whether  the  petition  should  have  been  verified  to 
meet  the  requirement  of  the  act  of  Congress  ?  It  is  that  act 
which  gives  the  right  of  removal,  and  the  requirements  of  it 
cannot  be  added  to  or  varied  by  the  laws  of  a  State,  or  by  the 
rules  and  practice  of  a  State  court.  Now,  the  act  above  cited 
does  not  in  terms  require  a  verification  of  the  petition.  Its 
language  is,  that  the  suit  may  be  removed  on  the  petition  of 
the  defendant.  A  petition,  in  common  phrase,  is  a  request  in 
writing ;  and  in  legal  language,  describes  an  application  to  a 
court  in  writing,  in  contradistinction  to  a  motion,  which  may 
be  made  vwa  voce.  {Bergen  v.  Jones^  4  Mete.,  371;  2 
Daniell's  Ch.  Pr.,  pp.  1587,  1683.)  There  is  nothing  in  the 
thing  itself,  nor  in  the  naming  of  it  by  its  name  alone  in  a 
statute,  which  demands  that  it  should  be  verified.     Doubtless, 
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the  general  practice  is,  to  verify  a  petition,  (2  Bouvier's  Law 
Die,  in  vocej  p.  329  ;  Conkling's  Treatise,  300,)  though  often 
this  is  required  by  the  standing  rules  of  courts,  rather  than 
by  the  force  of  the  term  itself,  or  the  exigency  of  the  statute. 
(1  Barb.  Chy.  Pr.,  580  [old  ed.].)  It  is  not  clear  that  it  was 
the  intention  of  Congress,  by  the  act  referred  to,  to  require 
that  the  petition  should  be  verified.  For  in  the  same  code  of 
laws  (§  639,  sub.  3),  Congress  has  provided  for  the  removal  of 
a  cause  under  a  different  state  of  facts,  upon  the  filing  of  a 
petition,  and  added  a  requisition  in  terms  that  there  shall  be 
made  and  filed  an  affidavit.  So  in  section  640  of  the  same 
code,  declaring  another  cause  of  removal,  it  demands  that  the 
petition  be  verified.  So  it  is  by  sections  641, 643.  The  impo- 
sition of  different  requirements  is  to  be  inferred  from  the  use 
of  different  language. 

If  it  was  needful  to  put  our  decision  upon  this  point,  we 
should  hesitate  to  say  that  it  was  a  requisition  of  the  federal 
law  that  the  petition  should  be  verified.  And  in  this  view  we 
are  strengthened  by  a  decision  of  a  United  States  District 
Court  {Sweeney  v.  Coffin^  1  Dillon,  73) ;'  where  it  is  expressly 
held  that  the  petition  in  such  a  case  need  not  be  verified.  In 
Ogden  v.  Baker  (1  Green,  N.  J.,  75)  the  court,  on  the  open- 
ing of  the  motion,  called  for  an  affidavit,  and  put  off  the 
hearing  until  one  was  produced.  But  in  that  case,  and  in  the 
cases  there  cited,  it  was  not  held  that  an  affidavit  was  an  essen- 
tial prerequisite,  the  lack  of  which  would,  per  ae^  defeat  the 
application.  The  case  of  Dodge  v.  N.  W.  Packet  Compa/ny  (13 
Minn.,  458)  cannot  be  taken  as  a  decision  upon  this  point. 
The  case  was  decided  by  a  bench  of  three.  One  dissented 
from  the  judgment  m  toto.  One  concurred  in  the  judgment, 
solely  on  the  ground  that  a  corporation  was  not  capable  of 
availing  itself  of  the  right  given  by  the  act,  in  which  he  was  in 
conflict  with  41  New  York  {supra).  The  third  put  the  decision 
on  the  ground  last  named,  and  also  upon  the  ground  that  a 
secretary  of  the  defendant,  by  whom  the  verification  to  the 
petition  was  made,  was  without  the  scope  of  his  authority  in 
making  it.  It  is  plain  that  there  was  no  adjudication  of  this  point. 
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But  it  is  not  needed  that  we  rest  onr  decision  npon  this 
point.  There  is,  at  the  foot  of  the  petition,  in  this  case,  an 
affidavit,  duly  certified  by  an  authorized  officer  to  have  been 
made  before  him.  This  affidavit,  in  proper  form  of  words, 
affirms  the  truth  of  the  contents  of  the  petition.  This  affi- 
davit was  presented  to  the  court,  and  filed,  by  the  attorneys  for 
the  defendant.  It  is,  thereby,  the  act  of  the  defendant.  The 
defendant  offers  to  the  court  that  affidavit  as  true.  The  affi- 
davit itself  is,  in  form  and  substance,  sufficient.  It  is  made  by 
the  general  and  managing  agent  of  defendant,  and  that  fact  is 
averred  in  it.  Now,  is  there  any  thing  in  a  general  requisition 
of  a  verification  to  a  petition,  that  demands  that  it  shall  be 
made  by  the  petitioner  in  person,  and  will  not  suffer  it  to  be 
made  by  any  one  having  the  knowledge  or  information  to 
make  it  truthfully  ?  There  is  certainly  nothing  in  the  act  of 
Congress.  There  is  nothing  in  the  nature  of  things.  The 
defendant  is  a  corporation.  It  must  act  through  natural  per- 
sons, in  incidental  services  like  that  in  question.  It  would  be 
indefensible,  to  preclude  a  corporation  from  the  benefits  of 
this  act  of  Congress,  by  insisting  on  an  affidavit  from  itself, 
which  cannot  be  made,  or  by  denying  its  petition  because  none 
was  made  by  it.  It  may  be  made,  then,  by  a  person  acting  in 
this  resi)ect  under  the  authority  of  the  corporation,  and  pos- 
sessed of  the  needed  knowledge  or  information  to  make  it 
according  to  law.  The  averments  of  the  affidavit  are  to  be 
relied  upon,  to  show  that  the  affiant  had  authority  and  the 
means  of  knowledge.  This  affiant  swears  that  he  is  the  gene- 
ral and  managing  agent  of  the  petitioner.  This  is  proof,  jpro 
hoc  vicey  that  he  had  the  means  of  knowledge  of  the  material 
facts  stated  in  the  petition.  It  goes  far,  indeed,  to  show  that 
he  had  the  authority  to  make  the  affidavit.  But  the  affidavit 
is  produced,  and  formally  procured  by  the  attorneys  on  the 
record,  of  the  defendant,  acting  authoritatively  for  it.  Had 
one  of  them  made  an  affidavit  with  like  averments,  it  would 
have  been  sufficient.  {Newton  Bh,  v.  Hcuoersticky  6  Halstead, 
171.)  How  does  it  differ,  that  empowered  by  the  defendant 
to  act  for  it  in  the  courts,  and  to  take  any  and  all  proceedings, 
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in  professional  judgment  best  for  the  interest  of  the  def^id* 
ant,  and  thus  actJng,  the  attorneys  procure  a  sufficient  affidayit 
from  another  person,  who,  having  close  official  business 
relations  with  the  defendant,  has  means  of  knowledge, 
and  that  then  the  attorneys  use  it  in  the  behalf  of  tiie 
defendant  ?  An  attorney  at  law,  having  appeared  for  a  cor- 
poration, has  authority  to  conduct  the  whole  case.  {Faviell 
V.  East  Co.  R.  W.  Co.,  2  W.,  H.  &  G.,  343-351.)  He  has 
authority  to  obtain  the  incidental  affidavits  needed  in  conduct- 
ing the  case,  and  having  so  done  and  used  them  before  a  court, 
there  is  impressed  upon  them  the  sanction  and  authority  of 
the  corporation  whom  he  represents. 

We  think  that  this  petition  was  well  verified ;  that  it  made 
a  case  for  the  defendant  under  the  act  of  Congress  ;  that  the 
cause  was,  by  the  proceedings  taken,  in  law  removed  from  the 
jurisdiction  of  the  Suprepae  Court  of  this  State.  (  Vcmdevoort 
V.  Palmer,  4  Duer,  677.)  The  case  of  Ki/rhpatriok  v.  Mop- 
kins  (2  Miles,  277)  does  not  apply  here,  even  if  correctly 
decided.  That  case  held  that  the  defendant,  who  was  a 
natural  person,  could  not  move  on  a  petition  signed  by  his 
attorney  at  law ;  but  here  the  defendant,  a  corporation,  must 
sign  by  agent,  which  4  Duer  (supra)  holds  to  be  good,  even 
where  the  defendant  is  a  natural  person. 

The  Supreme  Court  having  lost  jurisdiction,  all  the  subse- 
quent proceedings  before  it  were  coram  non  judice  and  void, 
and  the  judgment  rendered  must  be  reversed. 

All  concur,  except  Chuech,  Ch.  J.,  not  voting. 

Judgment  reversed. 


Asa  Paokeb,  Survivor,  etc.,  Eespondent,  v.  Gboegb  P.  Nevot 

et  al.,  Appellants. 

This  action  was  brought  by  plaintiffs,  as  judgment  creditors  of  D.,  to  have 
a  prior  Judgment,  in  favor  of  defendants  against  D.,  adjudged  paid  and 
satisfied,  and  to  restrain  them  from  receiving  the  avails  of  an  execution 
sale  of  the  debtor's  property,  A  preliminary  injunction  was  obtained 
upon  the  ordinary  undertaking,  and,  upon  stipulation  of  the  parties,  it 
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was  ordered  that  the  question  of  defendants'  damages,  if  any,  sustained 
1^  reason  of  the  injunction,  be  heard  and  determined,  jointly  with  the 
issues,  by  the  referee.  No  eyidence  of  damages  was  given  on  the  trial; 
no  findings  of  fact  were  made  by  the  referee  in  regard  thereto,  nor  were 
any  requests  made  to  find.  Upon  appeal  from  a  judgment  in  favor  of 
defendants,  but  allowing  no  damages,  hM,  that  the  question  of  dam- 
ages was  not  presented  by  the  appeal;  but  that  if  presented,  in  the 
absence  of  proof  of  damages,  the  referee  was  right  in  not  allowing  any 
thing  therefor;  that  it  was  not  imperative  upon  the  referee  to  make  an 
allowance  for  counsel  fees,  without  proof  of  a  payment,  or  that  a  lia- 
bility had  been  incurred  therefor. 
Also  held,  that  the  provisions  of  the  Revised  Statutes  (2  R  S.,  180,  §  141, 
et  eeq,),  requiring  a  deposit  to  be  made  of  the  amount  of  a  judgment 
in  case  of  an  injunction  staying  proceedings  thereon,  did  not  make  the 
amount  of  the  deposit  required  the  standard  for  measuring  damages 
in  this  action,  as  said  provisions  applied  only  to  the  parties  to  the 
action  wherein  the  proceedings  were  restrained,  or  their  privies;  and 
that  even  if  said  provisions  were  applicable,  the  deposit  was  dispensed 
with  by  an  acceptance  of  the  undertaking,  and  defendants  were  left 
to  prove  what  their  damages  actually  were. 

(Argued  December  11,  1876;  decided  December  19,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  affirming  a 
judgment  in  favor  of  defendants,  entered  on  report  of  referee, 
so  far  as  appealed  from  by  defendants,  and  dismissing  an 
appeal  bj  plaintiffs  on  stipulation. 

This  action  was  brought  originallj  by  the  members  of  the 
firm  of  Noble,  Hamraett  &  Co.,  who  had  obtained  a  judgment 
against  one  Delamater,  to  have  a  prior  judgment,  in  favor  of 
defendants  against  Delamater,  decreed  paid  and  satisfied, 
and  to  restrain  them  from  receiving  the  avails  of  a  sale,  on 
execution,  of  the  property  of  the  judgment  debtor.  All  of 
the  members  of  the  firm,  except  plaintiff  Packer,  died  while 
it  was  pending,  and  it  was  continued  by  him  as  surviving 
partner.  A  preliminary  injunction  was  granted  upon  the 
usual  undertaking.  The  issues  of  the  action  were  referred, 
and,  upon  stipulation,  an  order  was  entered  that  the  referee 
should  take  the  testimony  upon  the  question  of  the  damages 
sustained  by  the  defendants  by  reason  of  the  injunction,  and 
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fihould  determine  the  amount  thereof,  if  any ;  that  his  findings 
should  cover  that  question,  and  that  judgment  should  be 
entered  thereon  in  accordance  with  his  findings.  It  does  not 
appear  that  any  proof  upon  the  subject  of  the  damages  was 
introduced  before  the  referee.  !N'o  findings  of  fact  were  made 
by  him  upon  the  subject,  and  there  were  no  requests  to  find 
tjiereon.  As  a  conclusion  of  law,  the  referee  found  that 
defendants  were  not  entitled  to  damages. 

Upon  the  merits  of  the  action,  the  referee  found  that 
defendants'  judgment  had  not  been  paid  or  satisfied,  and 
directed  a  dismissal  of  the  complaint.  Judgment  was  per- 
fected accordingly.  Both  parties  appealed ;  defendants  from 
that  part  refusing  damages ;  plaintifE  from  that  part  dismiss- 
ing complaint,  but  stipulating  to  waive  appeal  if  judgment 
should  be  sustained  as  to  damages. 

Jerome  Bicck  for  the  appellants.  The  standard  measure  of 
damages  peculiar  to  injunctions  to  stay  proceedings  at  law, 
fixed  by  2  Eevised  Statutes,  page  189,  section  141,  et  sequerUe^ 
was  not  repealed  or  altered  by  the  Oode.  {Cook  v.  Dickmeonj 
2  Sandf .,  690  ;  WaM  v.  Eogera,  2  Abb.  Pr.,  261 ;  Jenkina  v. 
WUdy  2  Paige,  394 ;  1  Barb.  Ch.,  167 ;  6  Paige,  110 ;  2  Edw. 
Ch.,  572 ;  Story's  Eq.,  §  888  ;  Chrietie  v.  BogwrdMS,  1  Barb. 
Ch.,  167.)  It  would  have  been  proper  for  the  referee  to  have 
allowed  a  counsel  fee.  (11  Paige,  224 ;  4  Edw.,  392 ;  1  Duer, 
664 ;  1  Barb.  Oh.,  613 ;  Willet  v.  So(mL,  4  Abb.  Pr.,  406.) 

Swm/iiel  B,  Higenhotomi  for  the  respondent.  Defendants 
were  not  entitled  to  damages  on  account  of  the  injunction. 
(Sedg.  on  Dam.,  486;  8,  n/  2  K.  S.,  378,  §  5 ;  Ihoigkt  v. 
North  Ind,  R.  R.  Co.^  54  Barb.,  271 ;  Rovey  v.  Rviber  Co.^ 
50  N.  Y.,  335;  AUen  v.  Brown^  5  Lans.,  511;  Strong  v. 
De  Forest,  15  Abb.,  427 ;  Sedgw.  M.  D.,  490,  n,  105, 106,  n. 
1,  573 ;  MiUon  v.  Hudson,  37  N.  T.,  210 ;  Hamilton  v. 
McPherson,  28  id.,  72  ;  Thompson  v.  Kreider,  8  How.,  248 ; 
Champion  v.  Webster,  15  Abb.,  4 ;  Loker  v.  Dcmum,  17  Pick.^ 
284 ;  McBride  v.  Farmers'  Bk.,  28  Barb.,  476, 479.)  Defend- 
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auts  having  slept  upon  their  rights  for  sixteen  years,  the 
maxim  vigilcmiibvs  nan  darmientibiM  Jtira  svibveniwit  should 
be  applied.  (  Vcm  JSanst  v.  JV.  Y.  Vet.  Surg,,  4  Hon,  620 ; 
Haynor  v.  PearsaUy  8  J.  Ch,  585 ;  Movers  v.  WhiUy  6  id., 
360,  369 ;  Bruen  v.  Heme,  2  Barb.,  587,  596  ;  M^mn  v.  War- 
all,  16  id.,  221,  232 ;  HoBtd  v.  Bunhcm,  1  Hall,  655,  658 ; 
Toole  v.  Cooky  16  How.,  142,  144.) 

MiLLSB,  J.  The  appeal  of  the  defendants  in  this  case  was 
from  the  judgment,  upon  the  ground  that  it  was  erroneous  in 
not  adjudging  damages  against  the  plaintiff,  and  for  the  reasons 
stated  in  the  exceptions  served.  No  findings  of  fact  were  made 
by  the  referee  in  regard  to  the  subject  of  damages ;  nor  were 
any  requests  made  to  find,  which  would  present  the  question 
fairly,  whether  any  damages  were  proved,  or  whether  the  ref- 
eree erred  in  not  awarding  damages.  Nor  was  any  appeal 
taken  from  the  order  overruling  the  exceptions  to  the  referee's 
report.  As  the  case  stands  the  question  was  not  properly  pre- 
sented upon  the  defendant's  appeal,  and  is  not  now  before  us. 

If,  however,  the  record  presented  the  questions  raised  by  the 
appellant's  counsel,  the  right  of  the  defendants  to  damages  by 
reason  of  the  injunction  issued  in  this  action,  was  not  shown 
before  the  referee,  and  the  claim  was  not  sustained  by  evidence. 
It  does  not  appear  that  any  proof  upon  the  subject  of  the  alleged 
damages  was  introduced  before  the  referee  who  was  author- 
ized to  determine  whether  any  damages  had  been  sustained, 
and  if  any,  the  amount  of  the  same,  and  there  is  no  basis 
upon  which  the  referee  could  have  made  an  estimate  of  any 
actual  damages  incurred.  As  the  case  stood,  a  report  in  the 
defendants'  favor  would  have  been  without  any  evidence  to 
support  it. 

It  is  claimed  that  at  any  rate  a  counsel  fee  should  have 
been  allowed.  There  was  no  proof  of  payment  of  a  counsel 
fee,  or  that  any  charge  had  been  incurred  on  that  account, 
and  as  the  referee,  in  the  exercise  of  his  discretion,  deter- 
mined otherwise,  we  think  there  is  no  legal  ground  for 
interfering  with  his  decision  in  this  respect.  In  most  of  the 
SicKKLs — Vol.  XXII.        70 
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cases  cited  by  the  appellants'  counsel,  where  a  counsel  fee  was 
held  to  be  a  proper  item  of  damages,  it  appeared  that  it  had 
actually  been  paid.  Within  the  scope  of  these  decisions  it 
clearly  was  not  imperative  upon  the  referee  to  make  such 
an  allowance,  without  some  proof  upon  which  to  found  his 
conclusion. 

It  or  is  there  any  ground  for  claiming  that  the  provisionB 
of  2  Revised  Statutes  ([Edm's  ed.],  196,  §§  141,  142  and 
143)  furnish  us  a  standard  for  measuring  damages,  the 
deposit  to  be  made  of  the  amount  of  the  judgment  in 
pursuance  of  section  141,  and  that  this  is  to  be  substituted 
instead  of  proof  what  the  damages  were.  The  injunction  was 
granted  upon  the  ordinary  undertaking  required  by  the  Code, 
and  evidently  was  in  the  proper  form  for  such  an  order  where 
the  plaintiffs  were  entire  strangers  to  the  judgment  of  the 
defendants,  the  collection  of  which  was  enjoined.  The 
statutes  cited  have  no  application  to  such  a  case;  but  onljr 
related  to  parties  to  the  same  action,  and  their  privies.  It  is 
alone  in  this  class  of  cases  that  a  deposit  is  required,  which 
may  be  applied  in  satisfaction  of  the  judgment,  when  the 
court  determines  that  it  is  valid  and  binding.  But  even  if 
these  provisions  were  at  all  applicable,  the  deposit  was  dis- 
pensed with  by  an  acceptance  of  the  undertaking,  and  the 
defendants  should  be  left  to  pursue  their  remedy  by  proving 
what  the  damages  sustained  actually  were.  If  they  received 
the  amount  realized  on  the  sherifiPs  sale  of  the  property,  or  it 
was  within  their  control,  then  they  would  probably  have  lost 
nothing,  and  as  there  was  no  proof  to  show  how  this  was,  or 
that  any  damages  were  incurred,  it  cannot  be  claimed  that 
they  sustained  any  loss. 

The  judgment  must  be  affirmed. 

AH  concur. 

Judgment  affirmed. 
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In  thb  Matteb  of  the  Petition  of  Jebbmiah  H.  Moobb  to 

Vacate  an  Assessment. 

The  petitioner  filed  his  petition  under  chapter  888,  Laws  of  1858,a8king  to 
vacate  an  assessment  for  a  local  improYement  in  the  city  of  New  York. 
The  prayer  of  the  petition  was  granted  by  the  Special  Term,  but  the 
order  thereon  was  subsequently  vacated  by  a  Special  Term  order,  which 
was  affirmed  by  the  (General  Term.  No  order  was  made,  however,  deny* 
ing  the  prayer  of  the  petition.  Hield,  that  the  (General  Term  order  was 
not  appealable  under  subdivision  8  of  section  11  of  the  Code,  as  it  was 
not  a  final  order;  that  the  result  of  the  order  was  to  leave  the  petition 
undisposed  of  and  ready  to  be  brought  again  to  a  hearing. 

(Argued  December  12,  1876;  decided  December  19,  1876.) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  of 
Special  Term,  setting  aside  a  Special  Term  order  vacating  an 
assessment  on  certain  property  in  the  city  of  New  York  for 
regulating  Second  avenue  between  Ninety-second  and  One 
Hundred  and  Eighth  streets.  The  petition  was  filed  under 
chapter  338,  Laws  of  1858,  upon  the  ground  that  the  assessr 
ment  was  not  confirmed  by  the  common  council  and  because 
the  resolutions  authorizing  it  were  not  published  as  required. 
The  order  granting  the  prayer  of  the  petition  was,  upon 
motion,  set  aside  upon  affidavits  showing  that  the  petitioner 
was  not  the  owner  and  had  no  interest  in  the  premises. 

A,  B.  Johnson  for  the  appellant.  The  motion  to  vacate 
not  having  been  made  within  a  year,  the  court  had  not  author- 
ity to  grant  it.  ( Vcm  B&nthuyaen  v.  Lyle^  8  How.,  812 ; 
WJdtney  v.  Kenyon^  7  id.,  458 ;  Park  v.  Atwell^  5  id.,  381 ; 
Potter  V.  RowUmd^  8  N.  J.,  448.)  No  appeal  was  taken 
from  the  order  vacating  the  assessment,  and  no  substantial 
right  of  the  adverse  party  was  affected.  {In  re  Dov^laSj  46 
N.  T.,  42 ;  In  re  Astor,  50  id.,  363 ;  Code,  §  176.) 

D,  J.  Dean 'ior  the  respondent. 
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Per  Owna/ra.  The  only  authority  for  this  appeal  must  be 
found  in  subdivision  3  of  section  11  of  the  Code,  in  which 
it  is  provided  that  an  appeal  will  lie  to  this  court  "in  a 
final  order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding." The  order  here  appealed  from  is  not  a  final  order. 
The  petitioner  filed  his  petition  under  chapter  338  of  the  Laws 
of  1858,  asking  that  a  certain  assessment  be  vacated.  The 
prayer  of  the  petition,  after  a  hearing  at  Special  Term,  was 
granted  by  an  order  duly  entered.  This  order  was  subse- 
quently, by  an  order  at  a  Special  Term,  vacated,  and  this 
order  was  affirmed  at  General  Term ;  but  no  order  was  made 
denying  the  prayer  of  the  petition.  The  result  of  these 
orders  was  to  leave  the  petition  as  filed  in  the  court  ready  to 
be  brought  to  a  hearing  again.  The  merits  of  the  case  had 
not  findly  been  disposed  of.  The  petitioner  should  have 
gone  back  to  the  Special  Term  and  brought  his  case  to  a  hear- 
ing again,  and  if  there  defeated,  he  could,  after  affirmance  at 
the  General  Term,  have  brought  his  case  here  by  appeal 

The  appeal  must  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Mast  E.  Denham,  et  al..  Appellants,  v.  Mabk  CobnslL| 

impleaded,  etc.,  Respondent. 

Where  one  having  an  interest  in  lands  dies  intestate  after  the  sale  thefeof , 
his  interest  in  the  money  realized  from  the  sale  is  personal  estate  and 
goes  to  the  administrators,  not  to  the  heirs  at  law. 

Mrs.  C,  a  married  woman,  owned  certain  lands  subject  to  a  mortgage, 
whicli  was  foreclosed.  C,  her  husband,  in  fraud  of  her  rights,  bid  off 
the  premises,  in  his  own  name,  on  foreclosure  sale  and  caused  the  same 
to  be  conveyed  to  H.,  who  thereafter,  at  the  request  of  C,  conveyed  to 
J.  &  M.  in  trust  for  C.  C.  contracted  to  sell  the  premises  to  S.,  but 
before  conveyance  Mrs.  C.  commenced  this  action,  to  restrain  the 
conveyance,  to  have  herself  declared  the  beneficiary,  and  to  compel  a 
conveyance  by  J.  and  M.  to  herself.  Upon  motion  for  a  preliminary 
injunction,  an  order  was  granted  with  the  consent  of  plaintiff  that  the 
sale  to  S.  should  be  completed,  plaintiff  also  giving  a  deed,  and  that 
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the  proceeds,  after  deducting  certain  liens,  be  paid  into  court  to  abide 
the  event  This  order  was  complied  with.  Mrs.  0.  thereafter  died,  her 
husband  was  appointed  administrator,  and  her  heirs  at  law  were  sub- 
stituted as  plaintiffs  herein.  Bsld,  that  0.  was  entitled  to  the  balance 
of  the  proceeds,  as  administrator,  and  that  the  complaint  was  properly 
dismissed. 

(Argued  November  28,  1876;  decided  December  22, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  affirming  a  judgment 
in  favor  of  defendant,  entered  upon  the  report  of  a  referee. 
(Reported  below,  7  Hun,  662.) 

This  action  was  brought  originaUj  bj  Maria  Jane  Cornell, 
wife  of  defendant  Mark  Cornell,  to  restrain  the  perfecting  of 
a  sale  of  certain  premises  in  Westchester  county  to  defendant 
Stewart ;  to  have  it  adjudged  that  a  deed  conveying  said  prem- 
ises to  defendant  Hopper  in  trust  for  defendant  Cornell  and  a 
deed  from  Hopper  to  defendants  Jayne  and  Mercer,  abo  in 
trust  for  Cornell,  were  taken,  and  that  the  premises  were 
held  thereunder  in  trust  for  plaintiff  as  the  rightful  owner. 

The  referee  found  in  substance  as  follows : 

That  the  original  plaintiff  was,  in  the  year  1869,  and  prior 
thereto,  the  owner  in  her  own  right  of  the  tract  or  farm  described 
in  the  complaint.  That  at  the  time  there  was  a  mortgage 
thereon  to  one  Todd,  which  was  being  foreclosed;  that  a  decree 
of  foreclosure  and  sale  was  made  on  the  15th  day  of  February, 
1869.  That  prior  to  the  sale  under  said  decree,  and  on  or  about 
the  month  of  March,  1869,  plaintiff's  husband,  the  defendant 
Mark  Cornell,  called  upon  her  agents,  the  defendants  Jayne  & 
Mercer,  and  assuming  to  iwt  on  behalf  of,  and  as  agent  for  her, 
obtaiaed  from  them  the  sum  of  $500  as  an  advance  upon  the 
account  of  said  Maria  Jane  Cornell,  promising  to  use  the  said 
sum  to  stop  the  foreclosure  proceedings  and  sale  above  men- 
tioned, and  representing  that  he  could  with  said  sum  stop  the 
said  foreclosure,  and  obtain  a  loan  upon  the  property  for 
an  amount  sufficient  to  pay  the  balance  due  on  said  mortgage 
being  foreclosed,  and  agreed  and  undertook  to  do  the  same, 
and  said  sum  was  advanced  by  the  said  Jayne  &  Mercer  on 
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the  faith  of  said  undertaking.  That  Oomell  attended  the 
sale  of  said  premises  under  said  decree,  and  purchased  in  his 
own  name ;  that  he  directed  the  sherifE  to  make  the  deed 
to  defendant,  Edward  Hopper,  Jr.  That  the  said  Hopper 
executed  a  mortgage  upon  said  premises  to  one  William 
Pnrdy  to  secure  the  sum  of  $3,000,  which  sum,  with  the  sum 
of  $370,  was  paid  by  Cornell  to  the  sheriff  to  procure  the  deed. 
That  at  the  request  of  Cornell  the  said  Hopper  executed 
a  deed  of  the  premises  to  Jayne  &  Mercer,  who  executed  a 
declaration  of  trust  or  agreement  to  the  effect  that  they  held 
the  said  premises  in  trust,  first  to  secure  the  payment  of  $5,000 
and  interest  from  December  15, 1869,  advanced  by  John  Den- 
ham  to  the  said  Mark  Cornell  and  Maria  Jane,  his  wife ;  and 
second,  after  said  sum  and  interest  were  paid  to  hold  the  said 
premises  for  the  use  and  benefit  of  Mark  Cornell,  and  agreed 
that  they  would  conrey  the  said  premises  to  whomever  the 
said  Mark  Cornell  might  direct.  That  on  or  about  the  29th 
day  of  May,  1871,  Cornell  agreed  to  sell  the  premises  to 
defendant  Alexander  T.  Stewart,  for  $14,000,  and  directed 
Jayne  &  Mercer  to  execute  a  deed  thereof  to  said  Stewart 
That  upon  an  order  to  show  cause  why  a  preliminary  injunc- 
tion should  not  be  issued,  and  upon  motion  of  plaintifEs' 
counsel,  an  order  was  granted  directing  a  completion  of  the 
sale  to  Stewart ;  that  plaintiff  should  also  execute  a  deed  to 
him ;  that  defendants  Jayne  &  Mercer  should,  out  of  the  pur- 
chase-money, pay  the  sum  provided  for  in  the  declaration  of 
trust  and  the  amount  due  on  the  mortgage  to  Purdy,  and  that 
they  should  pay  the  balance  into  court  to  abide  the  event  of 
the  action  ;  which  order  was  complied  with.  That  the  said 
Maria  Jane  Cornell  died  on  or  about  the  25th  day  of  Janu- 
ary, 1872,  intestate,  and  by  an  order  of  this  court  the  action 
was  revived  and  continued  in  the  names  of  the  present  plain- 
tiffs, who  are  the  heirs  at  law  of  the  said  Maria  Jane  Cornell 
That  on  the  2d  day  of  February,  1872,  the  said  Mark  Cornell  was 
duly  appointed,  and  now  is  the  administrator  of  the  goods,  chat- 
tels and  credits  of  the  said  Maria  Jane  Cornell.  And  as  conclu- 
sions of  law  the  referee  found  that  the  said  Edward  Hopper,  Jr., 
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and  the  said  Jayne  &  Mercer  took  and  held  the  premises 
described  in  the  complaint  in  trust  for  the  said  Maria  Jane 
Cornell,  subject  to  the  mortgage  executed  to  Purdy,  and  to  the 
payment  of  whatever  might  be  f oxmd  due  from  Maria  Jane 
Cornell  to  said  Jayne  &  Mercer  under  the  said  declaration  of 
trust.  That  by  virtue  of  the  order  of  this  court  and  the  deeds 
in  pursuance  thereof  the  proceeds  of  sale  became  and  were 
personal  property.  That  the  present  plaintiffs  were  not 
entitled  to  the  relief  demanded  in  the  complaint,  and  said 
complaint  shoidd  be  dismissed. 

Wm.  Peet  for  the  appellants.  The  doctrine  of  equitable 
conversion  applies  to  this  case  and  preserves  the  rights  of  Mrs. 
Cornell  in  the  real  estate.  (L.  &  D.  on  £q.  Con.,  2 ;  Story's 
Eq.  Jut.  [11th  ed.],  862,  §  793.)  The  substitution  of  the 
money  for  the  land  could  not  change  the  rights  of  the 
parties  unless  Mrs.  Cornell  so  intended  it.  {Moses  v.  Mur- 
gatroyd^  1  J.  Ch.,  119,  130;  Shv/mwwy  v.  Cooper^  16  Barb., 
556;  Foremam,  v.  Foremom^  1  id.,  215;  11  N.  T.,  544; 
Soey  V.  Kinney^  10  Abb.,  400 ;  JSobmson  v.  McGregor,  16 
Barb.,  531 ;  Dwramdo  v.  Dv/rando,  23  N.  Y.,  331 ;  WiUiams 
V.  McClcmahcm,  3  Mete.  [Ky.],  420 ;  Lloyd  v.  nart,  4  Barr., 
473 ;  2  White's  Eq.  Gas.  PL,  1,  p.  422 ;  Lynn  v.  GepJiart,  27 
Md.,  547 ;  HorUm  v.  McCoy,  47  N.  Y.,  21,  27 ;  8wezy  v. 
Thayer,  1  Duer,  286,  308,  309.) 

L  T.  WiOAams  for  the  respondent.  The  real  estate  having 
become  personal  property  by  the  sale  before  the  death  of  Mrs. 
Cornell  on  the  joining  of  issue  herein,  it  would  go  to  the 
respondent  as  surviving  husband  and  as  administrator  of  her 
estate.  (1  R.  L.  of  1813,  p.  539 ;  28  Cas.,  2  ch.,  §  25 ;  1  P. 
Wms.,  381,  383 ;  3  Atk.,  527 ;  Whitaker  v.  Whitaker,  6  J.  R., 
112 ;  Schuyler  v.  H(yyle,  5  J.  Ch.,  196 ;  2  R.  S.,  75,  §  80 ; 
Orahom,  v.  Dickinson,  3  Barb.  Ch.,  169,  173;  BogaH  v. 
Furmcm,  10  Paige,  496;  LoriUa/rd  v.  Costa/r,  5  id.,  218; 
Bogert  v.  Herbert,  4  Hill,  492,  495 ;  Stagg  v.  Jackson,  1  N. 
T.,  212 ;  Dixwnvng  v.  Ma/rshaU,  2  id.,  366,  392 ;  Eorion  v. 
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MoOoj/j  47  id.,  21,  25;  Sewage  v.  Bv/mh/im^  17  id.,  569.) 
The  conveyance  by  Mrs.  Cornell  was  a  ratification  of  the 
agreement  to  sell.    {Newton  v.  Bronson^  13  N".  T.,  587,  594.) 

FoLOBB,  J.  As  matter  of  fact,  the  real  estate  of  which 
Mrs.  Cornell  was  once  the  owner,  has  been  converted  into 
personal  property.  This  was  done  in  her  lifetime.  It  was 
done  with  her  assent,  and  it  was  done  with  the  sanction  of  the 
court ;  as  a  consequence  legally  flowing  from  the  acts  of  her 
husband,  by  which  acts  she  was  bound,  as  far  as  Stewart,  the 
purchaser,  was  concerned.  Doubtless  she  had  the  same  right 
to  follow  those  moneys,  which  she  would  have  had  to  pursue 
the  land  had  it  not  been  sold  to  Stewart.  And  so  far,  the 
moneys  are  to  be  regarded  as  impressed  with  the  character  of 
real  estate,  so  that  her  equitable  right  to  them  may  be  sus- 
tained. But  it  is  a  different  question,  what  would  have  been 
their  character,  had  she  succeeded  in  her  action,  and  in  her  life- 
time reduced  them  to  possession.  In  such  case,  they  would 
have  been  moneys  in  her  hands,  personal  property.  And  so  it 
is  a  difiEerent  question,  she  dying  her  action  undetermined, 
whether  her  heir  at  law  or  her  administrator  may  follow  them. 
Mrs.  Cornell  was  in  reality,  in  the  first  instance,  the  owner 
only  of  the  equity  of  redemption  in  the  lands,  they  having 
been  mortgaged  to  one  Todd.  His  mortgage  had  been  fore- 
closed. If  the  sale  in  that  foreclosure  suit  had  been  regular 
and  without  fraud  towards  her,  all  that  Mrs.  Cornell  could 
have  done  would  have  been  to  obtain  the  surplus  moneys, 
if  any.  She  would  have  been  entitled  to  these,  as  owner  of  the 
equity  of  redemption ;  but  they  were  personal  property,  and 
would  have  been  such  in  her  hands  when  recovered. 
(  Wright  v.  Rose^  2  Sim.  &  Stu.,  323.)  Had  she  died  before 
the  sale,  the  heir  at  law  becoming  the  owner  of  the  equity  of 
redemption,  would  likewise  have  been  entitled  to  them ;  but 
when  obtained  by  him,  they  would  have  been  personal  prop- 
erty in  his  hands.  If  she  had  died  after  the  sale,  after  the 
equity  of  redemption  had  by  operation  of  law  been  converted 
in  fact  into  moneys,  the  administrator  would  have  been  entitled 
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to  them.  {Graho/m  v.  DickmsoUy  3  Barb.  Ch.,  169.)  For 
neither  she  nor  the  Heir  at  law  would  obtain  them  as  in  fact 
real  estate ;  but  as  a  personal  fund,  to  which  there  was  a  right 
of  resort,  as  a  remuneration  for  the  loss  of  the  equity  of 
redemption.    (Id.) 

Now  in  essence,  the  situation  of  the  ease  is  not  different 
from  that  above  supposed.  There  was  a  sale  in  the  Todd  fore- 
closure. It  was  fraudulent  against  Mrs.  Cornell,  so  far  as  the 
purchaser,  at  that  sale,  was  concerned.  She  could  not,  how- 
ever, have  disturbed  the  mortgage  to  Purdy,  given  thereon. 
All  that  she  could  have  done,  would  have  been  to  have  main- 
tained her  right  to  the  lands,  subject  to  the  Purdy  mortgage. 
And  so  of  the  subsequent  transactions,  down  to  the  contract 
of  sale  to  Stewart;  she  being  bound  as  to  innocent  third 
parties,  by  the  acts  of  her  husband,  whom  she  had  clothed 
with  seeming  authority,  they  were  in  effect  but  a  continua- 
tion of  the  same  right.  She  then  became  the  rightful  owner 
of  all  the  impaid  purchase-money ;  not  as  real  estate,  but  as  a 
.  personal  fund,  to  which  she  had  an  equitable  right  to  resort, 
to  remunerate  her  for  the  loss  of  her  right  of  redemption 
from  the  mortgages.  Her  quit-claim  deed  and  the  order  of 
the  court  were,  in  conjunction  with  the  prior  facts,  and  the 
legal  results  therefrom,  as  the  operation  of  law,  changing  in 
her  lifetime,  her  interest  in  the  lands  into  personal  estate, 
with  such  an  equitable  impress  thereon,  as  enabled  her  to 
follow  it  (though  it  had  become  personalty),  for  her  remunera- 
tion. As  it  became  personalty  in  her  lifetime,  it  must  follow 
the  course  of  that  kind  of  estate,  and  go  to  her  administrator. 
These  are  the  rules  which  govern  this  transaction.  Where  real 
estate  is,  by  virtue  of  a  devise  or  grant,  sold  for  a  particular 
purpose,  he  who  would  at  the  time  of  the  sale  be  entitled  to 
the  land  if  it  were  not  sold,  is  entitled  to  the  money  for  which 
it  is  sold.  But  if  the  one  who  is  so  entitled  to  the  money, 
dies  after  he  has  received  it,  or  after  he  has  attained  the  right 
to  receive  it,  the  money  is  personal  estate  and  goes  to  the 
administrator  and  not  to  the  heir  at  law.  {(Jruse  v.  Barley y 
3  Peere  Wms.,  19 ;  *22  and  note  1,  where  many  authorities 
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are  collected.)    For  the  purpose  of  seeing  it  more  clearly,  the 
proposition  may  be  differently  stated.    When  the  interest  of 
the  decedent  has  been  in  the  land,  and  he  has  died  before 
conversion,  then  his  interest  in  the  avails  of  the  conversicHi 
goes  to  his  heir  at  law.    Where  the  conversion  has  taken 
effect  before  the  death  of  the  decedent,  then  his  interest  in 
the  avails  goes  to  the  administrator.    (Leigh  &  Dalzell  on 
Eq.  Conv.,*  96  [Law  Lib.,  vol.  5,  p.  47].)   The  cases  illustrate 
those  propositions.    If  one  recover  a  judgment  against  the 
owner  of  an  equity  of  redemption,  before  a  sale  on  foreclosure 
of  the  mortgage,  the  judgment  is  a  lien  upon  surplus  moneys 
arising  upon  the  sale.    If  the  judgment  be  got  after  the  sale, 
though  before  distribution  of  the  surplus,  there  is  no  lien 
upon  them.     (Sweet  v.  Jaeooksj  6    Paige,    355 ;  Douglass 
V.    Houstariy    6   Ohio    [Hammond],   182.)      If  real    estate 
of  a  bankrupt  be  sold,  during  his  lifetime,  by  the  commis- 
sioners in  bankruptcy,   the  surplus  moneys  in  their  hands, 
after  the  payment  of  the  debts  of  the  bankrupt,  go  to  his 
administrators.     If  the  sale  had  been  after  his  death  they 
would  have  gone  to  his  heirs  at  law.     {Banks  v.  SooU,  5 
Madd.,  493.)    So  it  is  in  the  case  of  estates  of  lunatics. 
{Oxenden  v.  Zard  Compton^  2  Ves.,  Jr.,  69.)    So  where  prop- 
erty is  sold  by  a  decree  of  a  court  of  equity  in  some  cases  and 
the  executor  is  a  party,  the  real  and  personal  representatives 
of  the  testator  must  take  the  property  as  they  find  it.    {Flcmor 
gan  v.  Flcmagcmy  cited  in  Fletcher  v.  Ashhurner^  1  Bro.  C. 
C,  497-500,  and  approved  in  Walker  v.  Denne^  2  Ves.,  Jr., 
170-176.)    The  maidm  of  equity,  fieri  non  debet  sed  factum 
valet,  applies  even  in  the  case  of  the  real  estate  of  an  infant 
where  the  law  most  jealously  preserves  the  prime  character  of 
the  property.     If  there  has  been  a  sale  of  lands  for  a  specific 
purpose  and  a  surplus  lias  arisen,  it  is  at  first  given  to  the  heir 
at  law  rather  than  to  the  next  of  kin.     Yet  after  it  has  once 
vested  in  the  person  thus  entitled,  it  is  ever  after  to  be  treated 
as  money,  and  on  his  death  it  passes  as  personal  estate.     {Penr 
neWa  Appeal,  20  Penn.  St.  [8  Harris],  515  ;  approved  in  Swyerff 
Appeal,  79  id.,  428.) 
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It  is  plain  that  in  the  lifetime  of  Mrs.  Cornell  she  was  enti- 
tled to  these  moneys.  By  the  f orc5e  of  those  rules  above  given 
those  moneys  were  part  of  lier  personal  estate,  and  on  her 
death  transmitted  by  the  law  to  her  administrator  and  not  to 
her  heirs  at  law. 

Hence  the  plaintiffs,  who  are  her  heirs  at  law  living,  or 
representative  of  an  heir  at  law  dead,  have  no  interest  which 
will  further  maintain  this  action. 

The  judgment  should  be  afiSrmed. 

All  concur. 

Judgment  affirmed. 


LZi 


Geobge  C.  Glaoius  et  al.,  B.espondents,  v.  Bbssib  Black,    r^T^l 

Appellant.  1^  ^ 

There  is  no  constitutional  objection  to  the  creation  by  the  legislature  of 
statutory  liens  in  favor  of  mechanics  and  others,  for  the  purposes,  and 
imder  the  circumstances  and  limitations  specified  in  the  statutes  known 
as  mechanics'  lien  laws. 

Where,  after  the  commencement,  and  during  the  pendency,  of  an  action 
to  foreclose  a  mechanic's  lien,  the  lien  expires,  the  action  may  still 
be  prosecuted  as  a  personal  action  and  a  personal  Judgment  may  be 
rendered  as  in  an  ordinary  action  upon  contract. 

Plaintiffs  contracted  to  put  an  attic  stoiy  and  mansard  roof  on  the  house 
of  defendant,  the  final  payment  to  be  made  when  the  work  was  "  done 
and  completely  accepted."  The  contract  specified  that  the  sides  of  the 
attic  story  were  to  be  covered  with  plank,  the  frame  "to  be  sheathed 
with  pine  boards,  sheathing  to  be  covered  with  felt. "  In  an  action  upon 
the  contract  to  recover  the  final  payment,  defendant's  evidence  tended 
to  show  that  a  strip  two  or  three  feet  wide,  extending  across  the  house 
on  one  side  in  the  new  attic  story,  was  left  by  plaintiffs  without  any  felt, 
covering  the  sheathing.  Held,  that  the  contract  required  plaintiffs  to 
cover  the  entire  sheathing  with  felt;  that  this  was  a  question  of  law  for 
the  court,  and  a  submission  thereof  to  the  jury  was  error. 

Qladusi,  Black  (4  Hun,  91)  reversed. 

(Argued  December  6,  1876;  decided  December  22,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  affirming  a  judgment 
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in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  from  an 
order  of  the  General  Term  affirming  an  order  denying  a 
motion  to  vacate  said  judgment.   (Reported  below,  4  Htm,  91.) 

This  action  was  originally  brought  to  foreclose  a  mechanic's 
lien  under  chapter  402,  Laws  of  1854  (the  lien  law  applicable 
to  Westchester  county).  Upon  a  former  trial,  a  judgment  in 
favor  of  the  plaintiffs,  entered  upon  the  report  of  a  referee,  was 
reversed  by  this  court  (50  N.  Y.,  145)  and  a  new  trial  ordered. 
Upon  the  second  trial  no  lien  was  claimed,  but  a  personal 
judgment  was  asked  for.  The  jury  foimd  a  verdict  for  the 
plaintiffs,  and  judgment  was  entered  thereon.  A  motion  was 
made  by  defendant  for  a  new  trial,  which  was  denied. 
Defendant  also  moved  to  set  aside  the  judgment  as  unauthor- 
ized, which  motion  was  denied. 

The  further  facts  are  sufficiently  set  forth  in  the  opinion. 

Qeorge  A,  Black  for  the  appellant.  The  lien  law  of  1854 
(chap.  402)  is  unconstitutional  and  void  under  the  Constitution 
of  this  State  and  of  the  United  States,  because  it  deprives  a 
person,  against  whom  a  lien  is  filed,  of  his  property  without 
due  process  of  law.  (Const.,  art.  1,  §  6  ;  id.,  art.  2,  §  1 ;  Rooh- 
well  V.  NeaHng^  35  N.  Y.,  302 ;  MuMiU  v.  Sibeefrmom^  50 
id.,  360 ;  Hvaford  v.  Bogardvs^  40  How.  Pr.,  94 ;  Happy  v. 
Mosher,  48  N.  Y.,  318  ;  Bowers  v.  Berger,  6  id.,  366 ;  Mur- 
ray V.  Hdbokm  Id.  Co.,  18  How.  [U.  S.],  272,  278,  280 ;  The 
Kate  Tremame,  6  Bene',  69 ;  I'he  Fredonia^  17  L.  T.  R, 
622 ;  Ccurman  v.  McInoroWj  13  N.  Y.,  73 ;  Donaldson  v. 

Wood^  17  Wend.,  553 ;  Spencer  v.  Ba/mett^  35  K  Y.,  96 ; 

Vose  V.  Cockcroft^  44  id.,  440 ;  Shepherd  v.  SteeUy  43  id.,  57 ; 
Blam)dt  v.  Woodvoorth^  31  id.,  285  ;  Taylor  v.  Porter^  4  Hill, 
140.)  Plaintiffs  could  not  claim  a  personal  judgment.  {Moran 
V.  Chase^  52  N.  Y.,  349.)  Plaintiffs  could  not  justify  a  willful 
departure  from  the  contract  by  the  opinion  of  other  builders 
or  by  any  custom,  whether  local  or  general.  {Smith  v.  Brady j 
17  N.  Y.,  178,  181.)  Plaintiffs  failed  to  show  a  performance 
of  their  contract.  {Bryamt  v.  Bryant^  42  N".  Y.,  17 ;  People 
V.  Cook,  8  id.,  74.) 
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Ernest  Hall  for  the  respondents.  The  lien  law  of  1854 
{chap.  402)  was  not  nnconstitiitional.  {Blcmvdt  v.  Wood/voorthy 
31  N.  T.,  285  ;  Shepherd  v.  Steele^  43  id.,  52 ;  Broohmcm  v. 
HamhUl^  id.,  554 ;  Happy  v.  Mosher^  48  id.,  285.)  A  personal 
judgment  was  proper.  {Glcbovua  v.  Blacky  50  N.  Y.,  145 ; 
BaHon  v.  Hoainan^  8  Abb.  [N.  S.],  399 ;  SchatUer  v.  Oard- 
ner^  41  How.  Pr.,  243 ;  Freemcm  v.  Cramery  3  N.  Y.,  305 ; 
McOtww  v.  Godfrey,  8  Alb.  L.  J.,  190 ;  56  K  Y.,  610.)  The 
question  of  performance  of  the  contract  was  one  of  fact. 
{CdlweU  V.  Lawrence,  24  How.  Pr.,  324 ;  Sinclair  v.  Tal- 
madgej  35  Barb.,  602 ;  Srmth  v.  Ghugerty,  4  id.,  614 ;  Smith 
V.  Brady,  17  N.  Y.,  173 ;  Oladus  v.  Black,  50  id.,  145.) 

Per  Cv/riann.  The  constitutionality  of  the  legislation 
known  as  mechanics'  hen  laws,  was  affirmed  in  Blauvdt  v. 
Woodworth  (31 N.  Y.,  285),  and  the  court  held  that  there  was 
no  constitutional  objection  to  the  creation,  by  the  legislature, 
of  statutory  liens,  in  favor  of  mechanics  and  others,  for  the 
purposes  and  under  the  circumstances  and  limitations  specified 
in  these  statutes.  Laws  of  similar  character  have  been  in  force 
in  this  State  for  more  than  forty  years  (Laws  of  1844,  chap. 
220) ;  and  similar  legislation  is  found  on  the  statute  books  of 
many  of  the  States.  These  statutes  have  been  frequently 
under  consideration  by  the  courts,  and,  so  far  as  we  know,  their 
isonstitutional  validity  has  never  been  judicially  questioned. 

We  do  not  doubt  the  soundness  of  the  decision  in  Blav/oeU 
V.  Woodworth;  and  if  the  question  admitted  of  doubt  we 
should  not  feel  at  liberty,  under  the  circumstances,  to  recon- 
sider the  decision  in  that  case.  We  dismiss,  therefore,  the 
further  consideration  of  the  argument  pressed  upon  us  as  to 
the  unconstitutionality  of  the  statute  in  question. 

This  action  has  been  twice  tried,  and  the  plaintiff  recovered 
on  both  trials.  The  first  judgment  was  reversed  by  this  court. 
(50  N.  Y.,  145.)  The  appellant  then  insisted  that  if  the 
judgment  should  be  reversed  the  reversal  should  be  absolute, 
and  without  awarding  a  new  trial  on  the  ground  that  the  lien 
iiad  then  expired  by  limitation,  and  that  the  action  could  not 
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be  further  prosecuted.  The  conrt,  in  answer  to  this  argu- 
ment, and  in  overruling  it,  said  :  ''  This  position  is  not  tooft- 
ble;  if  the  lien  has  expired,  the  action  can  still  be  prosecuted  as 
a  personal  action  ; "  and  a  new  trial  was  awarded  on  the  rever- 
sal of  the  judgment.  The  plaintifEs,  on  the  new  trial,  admit- 
ted that  the  lien  had  expired ;  and  the  defendant  then  moved 
to  dismiss  the  proceeding,  on  the  ground  that  the  court  had 
no  jurisdiction  to  render  judgment  therein  for  the  claimants, 
after  the  expiration  of  the  lien.  The  motion  was  denied,  and 
the  trial  proceeded,  and  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  as  in  an  ordinary  action  upon  contract. 

The  defendant  now,  again,  insists  that  the  plaintifis  could 
not  proceed,  after  the  expiration  of  the  lien,,  to  obtain  judg- 
ment for  their  debt.  This  precise  question  was  decided 
adversely  to  the  defendant,  on  the  former  appeal,  and  is  there- 
fore res  adjudicata  in  this  case. 

The  plaintiffs  entered  into  a  written  contract  to  put  an  attic 
story,  with  mansard  roof,  on  the  house  of  the  defendant,  and 
to  complete  it  according  to  certain  plans,  drawings  and  specifi- 
cations forming  part  of  the  contract,  and  the  final  payment, 
which  they  claimed  to  recover  in  this  proceeding,  was,  by  the 
terms  of  the  contract,  to  be  made  when  the  "  work  is  done 
and  completely  accepted."  The  plaintiffs,  in  order  to  recover, 
were  bound  to  show  that  the  contract  had  been  substantially 
performed.  It  was  not  necessary  that  they  should  be  able  to 
show  literal  performance  of  the  work  in  every  detail,  accord- 
ing to  the  specifications,  as  a  condition  precedent  to  a  recovery, 
provided  it  appeared  that  the  departures  and  variations  were 
not  willful,  and  were  technical  and  unsubstantial,  and  in  unim- 
portant and  immaterial  particulars.  In  such  cases  the  law 
allows  a  recovery  under  the  contract,  with  compensation  to 
the  other  party  by  way  of  allowance,  and  deduction  from  the 
contract-price  for  such  damages  as  he  has  sustained  by  reason 
of  the  omission  of  the  plaintiff  to  comply  with  the  exact 
terms  of  the  contract.  The  contrary  rule  would  deprive  a 
contractor,  in  a  building  contract,  of  all  compensation,  although 
he  has  in  good  faith  endeavored  to  perform  his  contract,  and 
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has  substantiallj  performed  it,  but  has  failed  in  eome  minor 
and  subordinate  particulars^  as  to  which  an  allowance  oat  of 
the  contract-price  would  afford  to  the  other  party  a  complete 
indemnity.  The  rule  that  substantial  performance  is  sufficient 
for  the  purpose  of  maintaining  the  action,  wbjs  declared  on 
the  former  appeal ;  and  on  the  last  trial  the  judge,  in  conf onn- 
ity  with  it,  charged  the  jury  that  to  entitle  the  claimants  to 
recover  any  thing,  it  must  appear  that  there  had  been  no  willful 
departure  from  the  terms  of  the .  contract,  or  omissions  in 
essential  points,  and  that  if  there  were  substantial  defects  in 
the  work,  the  plaintiffs  could  not  recover.*  The  jury  found 
for  the  plaintiffs  on  this  issue,  and  while  the  weight  of  evi- 
dence, as  presented  in  the  case,  seems  to  be  adverse  to  this 
conclusion,  we  are  of  opinion  that  the  question  was  one  of 
fact  for  the  jury,  and  by  their  finding  this  court  is  concluded.  . 
There  is,  however,  a  point  upon  which  the  judgment  must  be 
reversed.  The  specifications  contained  this  provision :  "  The 
sides  of  the  attic  story  to  be  covered  with  one-inch  pine  plank, 
grooved  and  tongued  —  white  pine  plank,  laid  in  the  best 
manner  *  *  *  the  frame  is  to  be  sheathed  with  pine 
boards ;  sheathing  to  be  covered  with  felt,  put  on  in  the  best 
manner."  The  evidence  on  the  part  of  the  defendant  tended 
to  show  that  the  walls  of  the  old  building  were  filled  in 
with  brick,  to  the  point  where  the  attic  story  commenced, 
and  that  the  plaintiff,  in  constructing  the  new  story,  did 
not  remove  the  old  sheathing  above  this  point,  on  one  side 
of  the  building,  except  immediately  below  the  old  roof,  and 
that  a  space  two  or  three  feet  wide  extending  across  the  house 
in  the  new  attic  story  was  left  without  any  felt  covering  the 
sheathing. 

The  defendant  requested  the  court  to  charge  the  jury  that 
the  contract  required  the  plaintiffs  to  put  on  the  felt  as  low  as 
the  attic  story.  The  judge,  in  reply  to  this  request,  said : 
"  This  is  left  for  the  jury  to  say,"  and  the  defendant  excepted. 
There  was  no  ambiguity  in  the  contract  in  respect  to  the 
points  referred  to  in  the  request.  It  plainly  required  the 
plaintiffs  to  cover  the  entire  sheathing  of  the  attic  story  with 
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felt.  This  was  a  questioa  of  law  for  the  court  to  decide,  and 
the  judge  erred  iu  remitting  it  to  the  jury  for  decision.  (2 
Parsons  on  Contracts,  492,  and  cases  cited.) 

For  this  error  of  the  judge,  and  without  examining  the 
exceptions  to  evidence,  which  have  been  argued,  the  judg- 
ment must  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.  The  Board  of  Commissioners  of  Wash- 
ington Park,  Respondents,  v,  A.  Blbeckeb  Banks,  Mayor, 
etc..  Appellant. 

The  act  entitled  "An  act  in  relation  to  that  portion  of  the  Great  Western 
Turnpike  road,  commonly  known  as  Western  avenue,"  etc.  (chap.  445, 
Laws  of  1876),  is  not  obnoxious  to  the  constitutional  provision  (State 
Const. ,  art.  3,  §  16)  requiring  that  local  and  private  bills  shall  embrace 
but  one  subject,  which  shall  be  expressed  in  the  title;  the  act  simply 
authorizes  a  conveyance  by  the  turnpike  company,  and  an  acceptance 
by  the  commissioners  of  Washington  park,  of  a  portion  of  the  turnpike 
road,  and  empowers  the  latter  to  improve  the  same  as  an  approach  to 
the  park,  and  makes  provisions  for  such  improvement.  The  whole 
relates  solely  to  the  portion  of  the  road  specified  in  the  title,  and  the 
purpose  of  the  act  is  confined  to  the  one  subject,  which  is  sufficiently 
expressed  in  the  title. 

The  legislature  is  not  subject  to  judicial  control  in  respect  to  the  form  or 
mode  in  which  the  "subject "of  a  bill  shall  be  "expressed"  in  its 
title;  if  expressed,  the  Constitution  is  satisfied,  although  the  title  may 
have  been  more  explicit. 

The  authorities  upon  the  question  of  the  sufficiency  of  the  titles  to  bills, 
under  the  said  constitutional  provision,  collated. 

The  said  statute  is  not  in  conflict  with  the  constitutional  provision  forbid- 
ding the  passage  of  a  private  or  local  bill  "  laying  out,  opening,  altering, 
working  or  discontinuing  roads,  highways  or  alleys."  ^  (Art.  3,  §  17.) 
This  provision  was  intended  to  prevent  any  interference  with  the  general 
highway  system  of  the  State.  The  portion  of  the  road  affected  by  the 
act,  while  a  public  highway,  was  the  property  of  a  private  corporation, 
and  the  act  provides  for  that  which  is  not  ordinarily  done  under  tbc 
general  highway  laws,  and  for  which  no  general  provision  is  made,  and 
it  was  within  the  legislative  power  to  confide  it  to  the  commissioners. 
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Said  statute  is  not  violative  of  the  constitutional  provision  declaring  that 
no  act  shall  be  passed  making  an  existing  law  applicable  to,  or  a  part 
thereof,  except  by  inserting  it  in  the  act  (Art.  8,  §  17.)  This  provision 
does  not  require  the  re-enactment  of  general  laws  whenever  it  is  neces- 
sary to  resort  to  them  to  carry  into  effect  a  special  statute. 

The  legislature  may  direct  that  an  assessment  for  the  costs  and  expenses 
of  a  work,  specially  provided  for  and  directed  to  be  paid  by  tax,  shall 
be  made  and  collected  in  the  manner  provided  by  general  laws. 

Said  statute  is  not  in  conflict  with  the  constitutional  provision  prohibiting 
cities  from  loaning  their  money  or  credit  to,  or  in  aid  of,  any  individual, 
association  or  corporation.  (Art  8,  §  11.)  The  fact  that  the  city  of 
Albany  is  in  the  first  instance  made  to  pay  the  cost  of  a  public  burden, 
to  be  reimbursed  thereafter  by  tax  upon  the  property  benefited,  does  not 
constitute  the  payment  a  loan  to  the  property  owners. 

(Argued  December  12,  1876;  decided  December  32,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  affirming  an  order  of 
Special  Tenn  directing  a  mandamus  to  issue  requiring  defend- 
ant, as  mayor  of  the  city  of  Albany,  to  prepare  and  sign  cer- 
tain bonds  of  said  city  as  provided  in  and  by  chapter  445, 
Laws  of  1876,  entitled  "An  act  in  relation  to  that  portion  of 
the  Great  Western  Turnpike  road  commonly  khown  as  West- 
em  avenue,  lying  bcitween  Snipe  street,  in  the  city  of  Albany, 
on  the  east,  and  the  west  lino  of  the  proposed  new  boulevard, 
intersecting  the  said  road  west  of  Allen  street,  in  said  city,  on 
the  west." 

It  was  conceded  that  all  the  provisions  of  the  said  statute, 
which,  by  its  terms,  were  made  by  the  act  prerequisites  to  the 
issuing  of  the  bonds  by  the  mayor,  had  been  complied  with, 
and  the  only  questions  raised  were  as  to  the  constitutionality 
of  the  act. 

Isaac  Lawson  for  the  appellant.  Chapter  445,  Laws  of  1876, 
is  a  local  act,  and  its  subject  is  not  expressed  in  its  title  in  com- 
pliance with  the  provision  of  article  3,  section  16  of  the  Con- 
stitution. {People  V.  HUls^  35  N.  Y.,  453 ;  Townof  FishkiU  v. 
F.  and  D,  Plk.  Bd,j  22  Barb.,  641 ;  Smith  v.  Mayor^  etc.,  7 
Eob.,  190 ;  DurJeee  v.  City  of  JanesviUe,  26  Wis.,  700 ;  Comm. 
SccKKLs.— Vol.  XXIL      72 
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Y.Dickinaon^  9  Phil.,  661 ;  In  re  Van  Antwerp^  56  N.  Y.,  367  ; 
People  ex  rd,  v.  Bennett^  54  Barb.,  486 ;  People  ex  rel.  v. 
La/wrencey  41  N.  Y.,  139 ;  In  re  Volkenning^  52  id.,  650 ; 
Conner  v.  Mayor^  eto.y  5  id.,  285 ;  People  ex  rel.   City  4jf 
Rochester  v.  BriggSy  50  id.,  553 ;  Brewster  v.  City  of  St/ra- 
cusej  19  id.,  116;  In  re  Meyery  50  id.,  504;  In  re  Aasnit, 
Zo/nds  in  Flaitmahy  60  id.,  398 ;  People  ex  rel.  v.  Comrs.  of 
llighwaySy  53  Barb.,  70  ;  People  ex  rel.  v.  Common  Council  of 
BMyn.y  13  Abb.  [N.  S.],  121.)     The  act  was  in  conflict  with 
article  3,  section  18  of  the  Constitution^  which  forbids  the  pas- 
sage of  a  private  or  local  bill  for  "  laying  out,  opening,  altering, 
working  or  discontinuing  roads,  highways  or  alleys."-   {People 
ex  rd.  V.  Bd.  of  Suprs.j  52  N.  Y.,  561 ;  Wyenheimer  v. 
People,  13  id.,  454, 486 ;  People  v.  Allen,  42  id.,  404 ;  People 
V.  BUI,  35  id.,  452 ;  People  ex  rd.  v.  Flagg,  46  id.,  405 ; 
People  V.  Board,  etc.,  25  Mich.,  157 ;  City  of  Atchiaon  v. 
BartholoWy  4  Kans.,  124,  141-149  ;  Williams  v.  Biddlemcm, 
7  Nev.,  68,  70-73.)     The  act  was  in  conflict  with  article  8, 
section  11  of  the  Constitution,  which  forbids  a  city  to  "give 
any  money  or  property,  or  loan  its  money  or  credit  to  or  in 
aid  of  any  individual,  association  or  corporation."     {People  ex 
rd.  V.  Bd.  Svprs.,  52.  N.  Y.,  563 ;  Wy&nheimer  v.  People,  13 
id.,  433-439 ;  People  ex  rd.  v.  ATJbertson,  55  id.,  50.)     The 
attempted  lease  by  the  park  commissioners  was  vltra  vires 
and  void.    (17  Barb.,  601 ;  33  Me.,  132 ;  12  Eng.  L.  and  Eq., 
224 ;  19  id.,  584.) 

B.  W.  PeekhcMn  for  the  respondents.  The  act  of  1876 
(chap.  445)  is  local,  but  the  subject  is  expressed  in  its  title 
within  the  meaning  of  section  16  of  article  3  of  the  Consti- 
tution. {In  re  Mayer,  50  N.  Y.,  504 ;  People  v.  Briggs,  id., 
553 ;  In  re  Astor,  id.,  863.)  It  is  not  a  violation  of  section 
17  of  article  3  of  the  Constitution  as  to  making  any  existing 
law  a  part  of  the  statute  without  inserting  it  in  full.  (2  If . 
Y.  Weekly  Dig.,  416 ;  People  v.  Hoyt,  7  Hun,  39  ;  People  v. 
Lea/med,  5  id.,  626.)  It  is  not  in  conflict  with  section  18  of 
article  3  of  the  Constitution,  as  it  makes  no  provision  for  lay- 
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ing  out,  opening,  altering,  working  or  discontinning  roads, 
highways  or  aUeys.  (1  R  S.,  513,  §  64 ;  id.,  505,  §  19  ;  id., 
620,  §  99 ;  id.,  517,  §  74 ;  id.,  511,  §  45  ;  id.,  509,  §  35.)  The 
act  sets  forth  with  sufficient  distinctness  the  tax  and  the  object 
to  which  it  is  to  be  applied.  {People  v.  Flaggy  46  N.  Y.,  401.) 
Section  20  of  article  3  of  the  Constitution  refers  to  State,  and 
not  to  local,  taxation.  {Danrlmgtan  v.  MayoTy  31  N.  Y.,  186 ; 
People  V.  Ha/oemeyeVy  4  T.  &  C,  378  ;  In  re  Fordy  6  Lans., 
92 ;  8  Hun,  97.)  Those  alleging  the  invalidity  of  a  legislative 
enactment  are  bound  to  show  it  affirmatively.  {People  v. 
BriggBy  60  N.  Y.,  653  ;  People  v.  Daytariy  55  id.,  367.) 

Allen,  J.  The  act  upon  which  the  relators  base  their 
claim  of  right  to  demand  the  issue  by  the  defendant  and  appel- 
lant, as  the  mayor  of  the  city  of  Albany,  of  the  corporate 
bonds  of  the  city  (Laws  of  1876,  chap.  445)  is  mandatory, 
and  as  it  is  conceded  that  all  the  conditions  and  provisions  of 
the  law  to  entitle  the  relators  to  the  relief  demanded  have 
been  complied  with,  if  the  law  is  in  form  and  substance  a 
valid  and  constitutional  exercise  of  legislative  power,  the  writ 
of  numdamue  was  properly  granted  by  the  Supreme  Court, 
and  the  order  must  be  affirmed. 

The  legislative  power  over  the  general  subject-matter  of  the 
act  is  not  denied,  but  that  it  has  been  constitutionally  exercised 
is  denied  upon  several  grounds. 

First.  The  first  objection  is  that  the  title  is  defective,  and 
does  not  express  the  '^subject"  of  the  act  as  required  in 
respect  to  all  private  and  local  bills,  by  section  16,  of  article  3 
of  the  Coufltitution.  The  act  is  entitled  "An  in  relation  to  a 
portion  of  the  Great  Western  Turnpike  road,"  particularly 
described  in  the  title  and  in  the  body  of  the  act.  The  act 
authorizes  a  conveyance  by  the  turnpike  company,  and  an 
acceptance  of  the  same  by  the  relators  of  a  portion  of  its 
turnpike  road  described,  and  empowers  the  latter  to  improve 
the  same  as  an  approach  to  the  Washington  park. 

The  other  parts  of  the  act  make  provision  for  the  improve- 
ment and  ornamentation  of  the  portion  of  the  road  so  author- 
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-v.Dickinaop  j;'    j><^  the 'p&yment  of  the  cost  of  such 

People  ear  ^  i^'^^^  *^®  same  in  repair. 

-^^^*^^^^  -^^^^  ^>^  '  solely  to  this  portion  of  the  tum- 

Conne  ^f^'^^pfi  other  subject  or  matter.    The  porpose 

Roof  ^  ^^^  confined  to  this  one  subject,  and  it  is 

ou^  ^^J^  Lgfthe  act  embraces  more  than  this  one  subject. 

/  pift^'^-n  ^  W^aflhi^^^gto^  park  is  incidental,  and  that  was 

1^  Ljget  of  the  legislation  embodied  in  the  act. 
ffot^'^t  is,  that  the  title  does  not,  with  sufficient  dis- 
^   ^.flroress"   or  indicate  the  "subject"  of  the  act. 


J^'^^is  jneant  that  the  title  does  not  disclose  or  shadow 
^  hthe  character  of  the  proposed  legislation,  its  full  object 


. express"   or  indicate  the  "subject 

d  r0f^^y  ^^^  make  known  the  several  interests  which  maj 

^jjedlij  or  indirectly  affected  by  it,  so  as  to  attract  atten- 

•^  afld  gives  notice  of  all  that  was  to  be  accomplished  by 

^e  proposed  "  act,"  this  will  be  conceded.     But  the  Consti- 

^udon  does  not  require  this  full  declaration  and  statement  in 

^e  title  of  a  private  or  local  bill.     This  has  been  repeatedly 

ield. 

It  is  not  allowable,  for  the  purpose  of  invalidating  a  law,  to 
sit  in  judgment  upon  its  title,  to  determine  with  critical  acu- 
men whether  it  might  not  have  been  more  explicit,  and  so 
drawn  as  more  clearly  and  definitely  to  indicate  the  nature  of 
the  legislation  covered  by  it.  The  legislature  is  not  subject 
to  judicial  control  in  respect  to  the  form  or  mode  in  which 
the  "subject"  of  a  bill  shall  be  "expressed."  If  it  is 
expressed,  the  Constitution  is  satisfied. 

The  provisions  of  the  act  are  consistent  with  the  title,  and 
the  whole  act  does  "  relate  "  to  the  "  subject,"  that  is,  the 
portion  of  road  described.  The  title  does  not  mislead,  as  was 
the  case  of  the  assessment  of  lands  in  Flatbush,  Kings  county 
(60  N.  T.,  398),  and  TTie  People  v.  Oommisaionera^  etc.,  in 
the  Matter  of  C.  (52  Barb.,  70).  It  does  declare  the  subject, 
viz.,  the  described  portion  of  the  road  as  that  which  is  treated 
of  in  the  bill,  and  to  be  acted  upon  by  the  legislature,  and  in 
some  way  affected  by  the  act. 

This  particular  provision  of  the  Constitution  has  been  so 
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frequently  before  the  courts  that  an  extended  discussion  of  the 
effect  to  be  given  to  it,  and  the  extent  and  limit  of  its  require- 
ments, would  be  out  of  place. 

The  title  of  the  act  under  review  must,  within  the  well- 
considered  decisions  of  this  court,  and  of  the  other  courts  of 
the  State,  be  held  a  sufficient  compliance  with  the  Constitu- 
tion, and  to  hold  otherwise  would  subvert  very  many  cases 
which  are  binding  upon  us  as  authorities. 

In  the  following  cases  the  titles  were  held  sufficiently  expres- 
sive of  the  subject  of  the  several  acts  called  in  question  for 
non-compliance  with  this  clause  of  the  Constitution. 

By  an  act  entitled  "An  act  in  relation  to  the  fees  and  com- 
pensation of  certain  officers  in  the  city  and  county  of  New 
York,"  salaries  were  given  to  four  city  officers  in  lieu  of  fees, 
and  they  were  required  to  pay  the  fees  named  into  the  treasury 
of  the  city.    {Conner  v.  Mayor^  etc.,  1  Seld.,  285.) 

In  the  JUaMer  of  Volkenmg  (52  IS.  T.,  650)  the  petitioner 
challenged  the  validity  of  a  statute  transferring  the  power 
before  then  vested  in  the  common  council  of  the  city  in  relsr 
tion  to  assessments,  and  the  confirmation  thereof  to  certain 
officers  created  by  the  act  into  a  board  caUed  a  board  of  revi- 
sion, under  the  title  of  "An  act  relative  to  contracts  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York." 

An  act  entitled  "An  act  in  relation  to  certain  local  improve- 
ments in  the  city  of  New  York,"  under  which  an  assessment 
for  a  sewer  was  levied,  was  sustained  in  the  case  of  Morgan 
(50  N.  Y.,  504).  The  question  in  Tfie  People  v.  Brigga  (id., 
553)  was  upon  a  statute  entitled  "An  act  to  amend  the  several 
acts  in  relation  to  the  city  of  Kochester,"  and  by  which,  among 
other  things,  power  was  conferred  upon  the  water  commis- 
sioners to  contract  with  the  villages  through  which  they  might 
bring  water  for  the  city  of  Rochester  for  a  supply  of  water 
to  such  villages. 

In  Brew8t&r  v.  The  Oity  of  Syracuse  (19  N.  Y.,  116)  the 
title  of  the  act  was  "An  act  for  the  relief  of  James  Ley  & 
Son,"  and  authorized  an  assessment  upon  a  portion  of  the  city 
of  Syracuse,  to  satisfy  a  claim  of  the  individuals  named  in 
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the  title  against  the  city  for  a  local improrement  constmctedbj 
them.  (See  also  Matier  of  Astar,  50  N.  T.,  363.)  Within  the 
principles  of  these  cases  and  others  which  might  be  cited,  the 
title  of  the  act  -under  consideration  must  be  held  sufficient. 

Second.  It  is  next  objected  that  the  act  is  in  conflict  with 
section  18  of  article  3  of  the  Constitution,  forbidding  the 
passing  by  the  legislature  of  any  private  or  local  bill  "  laying 
out,  opening,  altering,  working  or  discontinuing  roads,  high- 
ways or  alleys."  This  provision  was  designed  to  prevent  any 
interference  with  the  general  highway  system  of  the  State,  or 
with  the  keeping  of  the  ordinary  highways  and  public  roads 
in  repair  under  that  system,  and  the  supervision  of  the  officers 
designated,  and  in  the  use  of  the  means  and  the  labor  provided 
by  law.  The  act  under  review  does  not,  in  any  of  its  provisions, 
provide  for  the  altering,  opening,  or  working  of  a  highway,  in 
the  sense  which  those  terms  were  used  in  the  statutes  of  the 
State,  regulating  highways  and  public  roads,  or  the  Constitu- 
tional provisions  now  invoked. 

The  portion  of  the  road  which  was  the  subject  of  the  legis- 
lation was  at  the  time  a  public  highway,  but  was  the  property 
of  a  private  corporation,  and  was  kept  in  repair  by  the  toUs 
levied  upon  the  public  using  it  The  public  easement  was 
subject  to  the  payment  of  the  toU.  By  the  transfer  of  the 
way  to  the  relators  it  was  continued  as  a  public  highway  for 
the  benefit  of  the  public,  but  provision  was  made  for  grading, 
paving,  sewering  and  ornamenting  the  same,  and  the  laying 
of  sidewalks  thereon,  and  making  the  same  a  fitting  approach 
to  and  substantially  a  part  of  the  Washington  park,  subject  to 
the  general  easement  of  the  public  for  use  as  a  highway. 

The  improvements  contemplated  could  not  be  made,  and 
the  avenue  kept  up  and  maintained  in  proper  condition  under 
the  general  laws  of  the  State,  and  the  legislature  in  its  wis- 
dom saw  fit  to  suffer  the  turnpike  company  to  surrender  it  to 
the  park  commissioners,  and  did  not  see  fit  to  place  it  in 
charge  of  the  common  council,  as  one  of  the  streets  and  ave- 
nues of  the  city.  This  was  within  the  discretion  of  the  legis- 
lative body,  and  we  cannot  review  the  exercise  of  that  discre- 
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tion,  or  sit  in  judgment  upon  it.  The  act  provides  for  that 
which  is  not  ordinarily  done  under  the  general  laws  for  regu- 
lating public  highways,  or  the  streets  of  a  city,  and  for  which 
no  general  provision  is  made  by  law,  and  which,  in  the  judg- 
ment of  the  legislature,  might  be  properly  confided  to  the 
relators.  This  was  within  the  legislative  power.  {People  v. 
Flagg,  46  K  T.,  405.) 

Third.  The  third  objection  is  that  the  act  is  violative  of  sec- 
tion 17  of  article  3  of  the  Constitution,  declaring  that  no  act 
should  be  passed  which  shall  provide  that  any  existing  law 
or  any  part  thereof  shall  be  made  or  deemed  a  part  of  said  act, 
or  which  shall  enact  that  any  existing  law,  or  any  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  such  act. 

We  have  had  occasion  to  consider  this  provision,  and  were 
of  the  opinion  that  it  did  not  prohibit  the  subjecting  a  matter 
of  special  legislation  to  some  provisions  of  the  general  statutes 
of  the  State  regulating  the  procedure,  to  accomplish  the  par- 
poses  of  the  act,  and  was  not  applicable  to  a  case  like  this, 
where  the  legislature,  after  enacting  that  the  costs  and  expenses 
of  a  work  specially  provided  for,  shall  be  paid  by  a  tax  upon 
property,  have  directed  that  the  assessment  should  be  made, 
levied  and  collected  in  the  manner  provided  by  general  laws. 

It  is  not  necessary,  in  order  to  avoid  a  conflict  with  this  arti- 
cle of  the  Constitution,  to  re-enact  general  laws  whenever  it  is 
necessary  to  resort  to  them  to  cafry  into  eflEect  a  special  stat- 
ute. Such  cases  are  not  within  the  letter  or  spirit  of  the  Con- 
stitution, or  the  mischief  intended  to  be  remedied.  By  such 
a  reference  the  general  statute  is  not  incorporated  into  or  made 
a  part  of  the  special  statute.  The  right  is  given,  the  duty 
declared,  or  burden  imposed  by  the  special  statute,  but  the 
enforcement  of  the  right  or  duty,  and  the  final  imposition  of 
the  burden  are  directed  to  be  in  the  form,  and  by  the  proced- 
ure given  by  the  other  and  general  laws  of  the  State.  Refer- 
ence is  made  to  such  laws,  not  to  affect  or  qualify  the  sub- 
stance of  the  legislation  or  vary  the  terms  of  the  act,  but 
merely  for  the  formal  execution  of  the  law.  The  evil 
in  view  in  adopting  this  provision  of  the  Constitution,  was 
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the  incorporating  into  acts  of  the  legislature  by  reference  to 
other  statutes,  of  clauses  and  provisions  of  which  the  legisla- 
tors might  be  ignorant,  and  which  aflEecting  public  or  private 
interests  in  a  manner  and  to  an  extent  not  disclosed  upon  the 
face  of  the  act,  a  bill  might  become  a  law,  which  would  not 
receive  the  sanction  of  the  legislature  if  fully  understood. 

There  is  no  evil  of  this  or  of  any  nature  to  be  apprehended 
by  the  mere  reference  to  other  acts  and  statutes  for  the  forms 
of  process  and  procedure,  for  giving  effect  to  a  statute  other- 
wise perfect  and  complete.  It  would  be  a  serious  evil  to  com- 
pel the  engrafting  upon  and  embodying  in  every  act  of  the 
legislature  all  the  forms  and  the  details  of  practice  which 
may  be  necessarily  resorted  to  to  carry  any  one  statute  into 
effect,  when  the  same  prcfbeedings  are  provided  for  by  the 
general  statutes  of  the  State,  and  are  applicable  to  hundreds  of 
other  cases,  and  with  which  the  legislators  may  be  supposed  to 
be  reasonably  familiar. 

This  objection,  we  think,  not  available  to  the  defendant. 

Fourth.  The  fourth  and  only  remaining  objection  is  that 
the  statute  is  in  conflict  with  section  11  of  article  8  of  the  Con- 
stitution, prohibiting  cities  from  loaning  their  money  or  credit 
to,  or  in  aid  of,  any  individual,  association  or  corporation. 

The  answer  to  this  is  that  there  is  no  loan  of  money  or 
credit  contemplated.  The  city  of  Albany  is  in  the  first 
instance  made  to  pay  the  cost  of  a  public  burden,  and  the 
fact  that  the  city  treasury  is  to  be  reimbursed  hereafter  by 
tax  upon  property,  an  assessment  upon  the  property  benefited 
does  not  constitute  the  payment  in  the  first  instance,  a  loan  to 
the  individual  property  owners  benefited. 
The  municipality  is  primarily  liable,and  the  reimbursement  but 
an  equitable  procedure  as  between  the  whole  body  of  tax-payers, 
and  those  whose  property  is  especially  benefited  by  the  work. 

All  the  questions  made  were  fuUy  considered  by  Justice 
Westbrook  at  the  Special  Term  of  the  Supreme  Court,  and 
we  concur  in  his  opinion  then  given. 

The  order  must  be  aflSj-med. 

All  conci^. 
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FoLGBR,  J.,  was  inclined  to  liold  that  the  bill  was  defective ; 
for  the  reason  that  either  there  were  two  subjects  embraced 
in  it,  or,  if  but  one,  that  the  title  did  not  express  the  whole 
of  that  subject.  There  being  a  judgment  arrived  at  without 
his  voice,  he  did  not  vote. 

Order  affirmed. 
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Elbebt  W.   Cook,  Appellant,  v.   Philetus  Allen   et   ah, 

Respondents. 

(Argued  June  19,  1876;  decided  September  19,  1876.) 

This  action  was  brought  to  recover  of  defendants,  as  trustees 
of  school  district  No.  6,  in  the  town  of  Concord,  Erie  county, 
a  balance  claimed  to  be  due  plaintiflE  for  wort,  labor  and  mate- 
rials in  building  a  school-house.  The  defence  was  that  the 
work  was  done  under  a  special  contract  and  plaintiff  had  been 
paid  a  sum  which,  with  money  defendants  had  expended  to 
complete  the  work  plaintiff  had  agreed  to  do,  equaled  the 
contract-price.  At  the  commencement  of  the  trial  it  was 
stated  that  the  pleadings  were  lost,  and  the  counsel  agreed  in 
open  court  to  try  the  case  upon  the  merits  without  pleadings. 
Jleld,  that  the  agreement  was  binding,  and  it  was  not  compe- 
tent thereafter,  upon  the  trial  or  upon  appeal,  to  raise  any 
question  based  upon  any  defect  or  insufficiency  of  the 
pleadings. 

Defendants  gave  evidence  tending  to  prove  a  verbal  con- 
tract, as  claimed  by  them.  It  was  understood  that  the  con- 
tract was  to  be  reduced  to  writing,  and  an  instrument  was 
drawn  containing  its  terms,  to  the  correctness  of  which  plain- 
tiff assented,  but  it  was  not  executed.  Plaintiff  introduced  in 
evidence  a  copy  of  this  paper.  It  contained  an  agreement  on 
the  part  of  plaintiff  to  build  a  school-house  "  agreeable  to  the 
draft,  plan  and  explanation  hereto  annexed,  of  substantial 
materials,  to  be  described  in  the  annexed  plan."  Then  fol- 
lowed these  specifications :  "  The  said  school-house  to  be  built 


CAUSES  NOT  REPORTED  IN  FULL.  579 

of  brick,  the  walk  to  be  eight  inches  thick  and  two  feet  in  the 
clear,  and  built  on  a  good  and  substantial  foundation,  with  a 
basement  for  storing  wood.  The  seats  and  desks  to  be  fin- 
ished after  the  plan  laid  down  in  the  fifth  edition  of  Barnard's 
School  Architecture,  page  94,  plan  No.  1.  The  seats  and  desks 
to  be  made  of  pine  or  some  other  suitable  wood  of  a  good  mer- 
chantable quality.  To  be  furred  out,  lathed  and  plastered  in 
good  workmanlike  manner.  The  floor  to  be  of  good,  sound 
hemlock,  or  hard  wood,  of  good  merchantable  quality.  The 
house  to  be  partitioned  and  divided  according  to  the  above 
plan."  Following  this  were  provisions  for  roof,  painting,  etc. 
No  other  plan  or  specifications  were  made.  The  school-house 
was  built  and  accepted  by  the  trustees.  It  was  proved  that  the 
only  plans  and  specifications  contemplated  were  those  con- 
tained in  the  paper  and  in  the  book  referred  to,  and  that  the 
paper  was  not  signed  when  presented  to  plaintifE  because  there 
was  no  pen  and  ink  convenient.  The  court  submitted  the 
question  to  the  jury  whether  the  plan  and  specifications  men- 
tioned in  the  paper  referred  to  any  thing  not  contained  therein 
or  in  the  book  referred  to,  and  charged  that  if  it  referred  to 
other  plans  the  defence  was  not  made  out.  PlaintiflPs  coun- 
sel excepted,  insisting  that  the  court  should  decide  the  ques- 
tion as  matter  of  law,  and  requested  the  court  to  hold  that  the 
paper  did  refer  to  other  plans.  This  was  refused.  Ileld^  no 
error ;  that  the  court  might  have  held  as  matter  of  law  from 
the  evidence  that  the  plan  and  explanation  specified  were 
those  contained  in  the  paper  and  the  book ;  that  the  literal 
meaning  of  the  words  "hereto  annexed"  was  not  controlling 
where  from  the  circumstances  it  was  apparent  they  were 
intended  to  mean  herein  specified  or  referred  to,  and  tliat  it 
was  not  improper  to  submit  the  question  of  fact  to  the  jury 
imder  proper  instruction.  But  that  it  was  not  material  whether 
the  words  referred  to  an  outside  paper  or  not,  if  a  specific  contract 
as  to  price  was  made ;  if  it  was  intended  to  have  a  separate 
plan,  etc.,  annexed,  and  the  parties  proceeded  to,  and  did, 
perform  the  contract,  the  omission  to  make  the  plan  would 
not  change  the  contract  from  a  fixed  price  to  a  quantum 
meruit  compensation,  at  least  as  defendants  relied  upon  a  parol 
contract;  if  the  unexecuted  paper  would,  if  executed,  have  been 
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defective,  they  not  having  produced  it,  were  not  responsible 

for  it. 

John  C.  Strong  for  the  appellant. 

}Vm,  C,  Oumey  for  the  respondents. 

All  concur ;  Allen,  J.,  absent. 
Judgment  affirmed. 


The  People  ex  rel.  Bussbll  H.  Eoot  et  al.,  .Respondents,  v. 
J.  Nelson  Tappen,  City  Ohamberlain,  etc.,  Appellant. 

^Argued  June  20, 1876;  decided  September  19,  1876.) 

This  case  involved  the  same  questions  as  Da/nnat  v.  The 
Mayor,  etc.  (66  N.  Y.,  685). 

D,  J.  Deem  for  the  appellant. 

WHUa/m  Herring  for  the  respondents. 

FoLGEB,  J.,  reads  for  reversal  of  order  and  denial  of  appli- 
cation. 
All  concur ;  Andrews,  J.,  absent*. 
Ordered  accordingly. 


The  People  ex  rel.  The  Board  of  Education,  Respondent,  v. 
Andrew  H.  Green,  Comptroller,  etc.,  Appellant. 

(Aigaed  June  90, 1876;  decided  September  19,  1876.) 

This  case  presented  the  same  question  and  was  decided 
upon  authority  of  People  ex  rd,  v.  Tappcm  {supra), 

« 

J).  J.  Dean  for  the  appellant. 
WiUiami  Herring  for  the  respondent. 
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FoLGEB,  J.,  reads  for  reversal  of  order  of  General  Term  and 
affirmance  of  order  of  Special  Term. 
All  concor ;  Andrews,  J.,  absent. 
Ordered  accordingly. 


James  V.  Schenck,  Survivor,  etc.,  Respondent,  v.  The 
Matoe,  Aldebmen  and  Commonalty  of  the  Crrr  of 
New  Yoek,  Appellant. 

(Sabmitted  June  20,  1876;  decided  September  19,  1876.) 

This  case  presented  the  same  question  as  Schenck  v.  The 
Ma/f/OTj  etc,  {cmte^  p.  44),  and  was  disposed  of  on  the  authority  of 
that  case.  As  to  some  of  the  accounts  set  forth  in  the  complaint 
and  aUowed  by  the  referee,  however,  the  court  held  there 
was  no  evidence  to  sustain  the  finding  of  the  referee. 

J.  G.  Ga/rter  for  the  appellant. 

A,  G,  EUis  for  the  respondent. 

Eabl,  J.,  reads  for  reversal  and  new  trial  unless  plaintiff 
stipulates  to  reduce  recovery  for  damages  to  $3,104,  in  which 
event  judgment  as  so  modified  affirmed. 

All  concur ;  Andeews,  J.,  taking  no  part. 

Judgment  accordingly. 


Elliott  C.  Cowdin    et  al.,  Eespondents,  v,  Alfeed  Teal, 

Appellant. 

Upon  appeal  to  Uub  court  from  an  order  under  subdivision  4  of  section  11 
of  the  Code,  an  undertaking  is  necessary. 

(Argued  June  20,  1876;  decided  September  19,  1876.) 

This  was  a  motion  to  dismiss,  for  want  of  an  undertaking, 
an  appeal  from  an  order  of  General  Term  affirming  an  order 
of  Special  Term  referring  this  action.     Held^  as  above. 
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c/.  D.  TayJjor  for  the  modoo. 

Z71  A.  S^AitAictyriA  opposed^ 

Per  Curiara  rMftn.  lor  gnmtiiig  moCion, 
All  concur. 
Appeal  dismiaeed. 


Ass  A«  Hemass,  Bespondent,  r.  The  Xew  Yokk  Szaxk 
Lite  IsdCRASCE  Compast,  AppeDani. 

^Sobmittod  June  20, 1876;  decided  SepCembertt,  187iL) 

6'e^.  ^  Comstock  ior  the  appellant* 

IF.  E.  Hughitt  for  the  Te^>ondent. 

Agree  to  affirm.    No  opinion. 
All  concur;  Andrews,  J.,  ab^nt. 
Judgment  affirmed. 


The  People  ex  rel.  Walter  Gray  et  al.,  Appellants,  v. 
Marcus  II.  Phillips  et  al.,  Kespondents. 

Although  there  may  be  no  statutory  limitation  of  time  for  bringing  a 
commonlaw  certiorari,  the  writ  and  proceedings  based  upon  it  have  no 
office  to  perform  when  there  is  no  legal  right  that  can  be  enforced  or 
protected  by  it. 

Under  the  provisions  of  the  act  authorizing  the  bonding  of  certain  towns 
in  aid  of  the  Lake  Ontario  Shore  Railroad  (chap.  811,  Laws  of  1868; 
amended  by  cliap.  241,  Laws  of  1869),  proceedings  for  bonding  the 
town  of  Y.  were  completed  and  the  requisite  papers  filed  in  the  office 
of  the  county  clerk  August  25,  1870.  The  commissioners  of  the  town, 
acting  thereon,  subscribed  for  stock  in  November,  1871,  and  in  May, 
1872,  paid  for  the  same  by  delivering  town  bonds  to  the  full  amount. 
During  that  year  the  board  of  supervisors  of  the  county  made  provision 
by  tax  for  payment  of  the  interest  for  the  ensuing  year,  and  a  semi- 
annual installment  was  paid  jn  Aprils  1873.     The  relators,  tax-payers 
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of  said  town,  in  August,  1873,  proceeded  by  a  common-law  writ  of  c^r- 
tiorari,  directed  to  the  county  clerk,  the  commissioners  and  assessors, 
to  review  their  proceedings  and  the  General  Term  affirmed  the  proceed- 
ings. EM  (Earl,  J. ,  dissenting),  that  the  assessors,  whose  official  action 
alone  it  could  be  at  all  important  to  review,  were  in  all  matters  brought 
up  by  the  writ  functus  offldi  when  it  was  issued,  and  their  powers  and 
duties  could  not  be  revived,  or  their  action  nullified  so  as  to  affect  the 
rights  or  title  of  holders  of  the  bonds,  or  the  liability  of  the  town  thereon 
by  any  judgment  upon  the  writ;  that  the  relators  "had  no  rights  which 
could  be  affected  by  any  such  judgment ;  and  that  the  writ  should  have 
been  quashed;  but,  as  the  judgment  of  affirmance  was  for  all  practical 
purposes  a  nullity,  that  an  appeal  therefrom  brought  up  nothing  for 
review,  or  upon  which  a  judgment  could  be  given  enforceable  by  execu- 
tion, and  therefore  that  the  appeal  should  be  dismissed. 

Also,  Jiddf  that  under  said  statute  it  was  in  the  application  to  the  coimty 
judge  for  the  appointment  of  commissioners,  if  anywhere,  that  it  should 
be  made  to  appear  that  the  town  was  "  situate  along  the  route  "  of  said 
railroad,  the  duty  of  the  assessors  being  limited  to  the  examination  of  the 
consents,  and  determining  whether  the  requisite  number  of  tax-payers 
had  assented  to  bonding  the  town;  and  as  said  application  was  not 
before  the  court,  or  the  title  of  the  commissioners  challenged,  the  ques- 
tion as  to  whether  there  was  a  defect  in  showing  the  location  of  the 
town  was  not  presented. 

People  ex  rel.  v.  Morgan  (55  N.  Y.,  587)  distinguished. 

(Argued  September  18,  1876;  decided  September  26,  1876.) 

This  was  an  appeal  from  judgment  of  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  afimiiing 
the  proceedings  of  defendants,  the  assessors  of  the  town  of 
Yates,  Orleans  county,  the  county  clerk  of  said  county  and  the 
commissioners  of  said  town,  in  the  matter  of  bonding  of  said 
town  in  aid  of  the  Ontario  Lake  Shore  railroad,  which  pro- 
ceedings were  brought  up  for  review  upon  common-law  cer- 
tiora/ri.  The  facts  and  the  holdings  of  the  court  are  suflScientl  v 
set  forth  in  the  head-note. 

Geo,  F.  Danforth  and  /.  M.  Thompson  for  the  appellants. 

A,  Perry  for  the  respondents. 

Allen,    J.,    reads    for    dismissal    of    appeal.      Folgkj?, 
Andrews  and  Miller,  JJ.,  concur.     Earl,  J.,  was  for  affirm- 
ance.    Church,  Ch.  J.,  took  no  pai*t.     Rapallo,  J.,  absent. 
Appeal  dismissed. 
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The  Peoplb  of  the  State  of  New  York,  RespondentB,  v, 
James  Scott,  Impleaded,  etc..  Appellant 

Defendant,  R,  having  been  arrested  on  a  charge  of  abandoning  his  family, 
gave,  with  defendant,  S.,  as  his  surety,  a  recognizance  for  his  appear- 
ance before  the  justice  on  a  day  specified,  "  and  from  time  to  time  as 
directed  by  the  said  justice."  In  an  action  upon  the  recognizance,  it 
appeared  that,  after  several  adjournments,  R  did  not  appear  upon  two 
days  to  which  the  proceedings  were  adjourned,  and  the  justice  ordered 
the  recognizance  forfeited.  BM,  that  the  evidence  did  not  show  a 
breach  of  the  condition;  that  R  was  not  required  thereby  to  appear 
upon  any  and  every  adjourned  day,  but  only  when  directed  by  the 
justice;  that  there  could  be  no  continuance  of  the  liability  after  the  day 
named,  if  it  was  capable  of  being  continued  at  aU,  but  by  a  proper 
order  of  the  justice  directing  the  principal  to  appear  at  a  specified  time; 
that  no  such  order  could  be  implied  from  the  mere  adjournment,  and  In 
the  absence  of  proof  thereof  defendants  were  not  liable. 

(Submitted  September  20,  1876;  decided  October  8,  1876.) 

This  action  was  brought  to  recover  the  penalty  of  a  recog- 
nizance or  bail  bond.  Defendant  Howe  was  arrested  upon  a 
justice's  warrant  on  the  charge  of  abandoning  his  family. 
The  recognizance  in  suit  was  conditioned  for  his  appearance 
before  the  justice  July  3,  1874,  at  9^  o'clock  a.  m.,  "  and 
from  time  to  time  as  directed  by  said  justice."  The  hearing 
was  adjourned  from  time  to  time,  entry  thereof  only  being  made 
upon  the  recognizance.  Upon  August  12,  1874,  and  Septem- 
ber 8,  1874,  adjourned  days,  Bowe  did  not  appear,  and,  upon 
the  last  day,  the  justice  indorsed  upon  the  recognizance  as 
follows :  "  The  within-named  Joseph  E.  Rowe  called  in  open 
court  and  failed  to  appear.  Ordered,  that  the  within  bond  be, 
and  the  same  hereby  is,  forfeited,  and  direct  that  the  same  be 
prosecuted  according  to  law."  It  did  not  appear  that  any 
court  was  held  or  proceedings  had  on  July  3,  1874,  the  day 
named  in  the  recognizance,  or  that  on  that  day,  or  any  of  the 
adjourned  days,  the  justice  made  any  order  or  gave  ajiy  direc- 
tions, verbal  or  otherwise,  for  the  appearance  of  Howe.  Hdd^ 
as  above. 

H.  C,  Place  for  the  appellants. 

Jerry  A.  Wernburgh  for  the  respondents. 
SicKBLS— Vol.  XXII.         74 
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Allen,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


David  Gkaham,  Respondent,  v.  The  Flushino  and  Nokth 
Side  Kaileoad  Company,  Appellant. 

(Argued  September  21,  1876;  decided  October  8,  1876.) 

Ednjoard  E,  Spragvs  for  the  appellant. 

Samuel  Hcmd  for  the  respondent. 

Agi'ee  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


AIaby    E.    Jobes,    Eespondent,  v.   The    New    Tokk   and 
Harlem  Railroad  Company,  Appellant 

(Argued  September  20.  1876;  decided  October  6,  1876.) 

W.  A.  Beach  for  the  appellant. 

E.  H,  Berm,  for  the  respondent.  , 

Agree  to  affirm  on  opinion  of  court  below. 

All  concur ;  Allen  and  Rapallo,  JJ.,  taking  no  part. 

Judgment  affirmed. 


ThbJodore  M.  Davis,  as  Receiver,  etc..  Respondent,  v.  Wil- 
liam Duryea,  Appellant. 

(Argued  September  27,  1876;  decided  October  6,  1876.) 

This  action  was  upon  a  bond  similar  to  that  in  Da/vis  v. 
Copeland  {ante,  p.  127),  save  that  the  limitation  as  to  time  was 
that  the  obligee  should  not  be  liable  for  any  discounts  made. 
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etc.,  ''  or  any  other  matters  or  things  transpiring  after  the 
expiration  of  one  year  from  the  date "  of  the  bond.  Held^ 
as  in  that  case,  that  paper  discounted  before  the  expiration  of 
the  year,  but  not  maturing  until  thereafter,  was  included. 

Joseph  J,  Marrin  for  the  appellant. 

George  E,  Sibley  for  the  respondent. 

MiLLEB,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


John  J.  Webeb,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

(Argued  September  28,  1876;  decided  October  6,  1876.) 

This  action  was  brought  to  recover  damages  for  injurie*^ 
sustained  by  a  collision  with  a  train  on  defendant's  road,  at  a 
street  crossing  in  Buffalo.  The  case  upon  a  former  appeal  is 
reported  in  58  New  York,  451.  Held,  as  there,  that,  under  the 
circumstances,  the  fact  that  a  bell  was  rung  and  a  light  was 
carried  on  the  top  of  the  rear  end  of  the  train  was  not  suf- 
ficient to  acquit  the  defendant  of  the  charge  of  negligence. 

Some  witnesses  who  were  in  a  position  to  have  seen  or 
heard  the  bell  ringing  testified  that  they  did  not  hear  it  ring ; 
others  testified  that  it  did  ring.  The  court  stated,  in  its 
charge  to  the  jury,  that  it  had  no  doubt  that  the  signals  were 
given  as  testified  to ;  but  when  asked  to  charge  that  it  was 
their  duty  to  find  that  the  bell  was  rung  refused  to  charge 
otherwise  than  it  had  done.  Ileldy  no  error.  {Salter  v.  U. 
and  B,  R,  E.  E.  Co,,  59  N.  Y.,  631 ;  Hackf<yrd  v.  N,  Y. 
a  omd  H,R,R  Co,,  53  id.,  654.) 

Plaintiff's  testimony  was  to  the  effect  that  on  approaching  the 
crossing  he  stopped  and  listened;  that  he  heard  no  bell  or 
whistle  or  rumble  of  a  train  in  motion  or  any  thing  threaten- 


588  MEMORANDA  OF 

ing  and  then  went  on.  The  court,  after  giving  to  the  jury 
the  law  as  laid  down  on  the  former  appeal,  asked  them  the 
following  questions :  Are  you  satisfied  that  when  the  plain- 
tiff's horses  reached  the  fourth  track  where  the  accident  hap- 
pened he  could  have  seen  the  approaching  train,  and  ought  he 
to  have  looked  ?  Was  it  negligence  in  him  not  to  have  looked  ? 
And  could  he  have  stopped  in  time  to  have  avoided  injury  i 
The  defendant's  counsel  thereafter  requested  the  court  to 
charge  that  if  plaintiff  could  have,  by  the  ordinary  use  of  his 
faculties,  ascertained  the  approach  of  a  train  before  he  reached 
the  fourth  track,  and  in  time  to  have  avoided  it,  his  omission 
to  do  so  was  negligence.  The  court  declined  to  charge  further 
than  it  had  already.  Hiddy  no  error;  that  an  omission  to 
look,  at  the  point  named,  under  the  circumstances,  would  not 
have  been,  as  matter  of  law,  negligence. 

James  M,  WiUett  for  the  appellant. 

George  Wadaworth  for  the  respondent. 

FoLGEB,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


William  Bosden,  Bespondent,  v.  The  South  Side  Railroad 
Company  of  Long  Island,  Appellant. 

(Argued  September  29,  1876;  decided  October  6,  1876.) 

Mem.  of  decision  below,  6  Hun,  184. 

E,  B,  Hinsdale  for  the  appellant. 

Amasa  J,  Pa/rker  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
Judgment  affirmed. 
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Chaeles  E.  Hobton,  Respondent,  v,  SA^niEL  H.  PaxheBi 

Appellant. 

(Argued  September  29,  1876;  decided  October  6,  1876.) 

D.  W,  Gtcem^ey  for  the  appellant. 

Robert  E.  Taylor  for-  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Jane  A.  Lake,  Respondent,  v,  John  J.  Nathans,  Appellant. 
(Submitted  September  29,  1876;  decided  October  6,  1876.) 

This  action  was  brought  to  have  the  assignment  of  a  bond 
and  mortgage,  executed  by  plaintiflF  to  defendant  as  collateral 
security  for  a  loan,  given  up  and  canceled  on  the  ground  of 
usury.     Decided  on  the  facts  in  the  case. 

Oeorge  W.  Sandford  for  the  appellant. 

TT.  /.  Butler  for  the  respondent. 

Allen,  J.,  reads  for  affirmance  of  order  granting  a  new 
trial,  and  for  judgment  absolute ;  Chuboh,  Ch.  J.,  Milleb  and 
Eael,  JJ.,  concur ;  Folgee,  Rapallo  and  Andrews,  J  J.,  not 
voting. 

Order  affirmed  and  judgment  accordingly. 

On  motion  for  reargument  in  above  cause,  it  was  claimed 
that  judgment  should  have  been  modified  and  defendant 
allowed  to  retain  the  mortgage  for  a  portion  of  the  debt 
secured,  which  it  was  alleged  was  not  affected  by  the  usury. 
Hdd^  that  if  defendant  was  right  in  this  claim,  he  should  have 
gone  back  for  a  new  trial,  instead  of  appealing  from  the  order 
granting  it,  as  this  court  could  only  affirm  or  reverse  the  order 
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granting  a  new  trial ;  and,  a  new  trial  having  been  been  prop- 
erly granted,  the  order  was  necessarily  affirmed,  and  judgment 
absolute  given. 

All  concur. 

Motion  denied. 


Charles  Devlin,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  OrrY  of  New  York,  Eespondent. 

(Argued  October  3,  1876;  decided  October  6,  1876.) 

Joseph  J,  Marrm  for  the  appellant. 

Samud  Ha/ad  for  the  respondent. 

All  concur  for  dismissal  of  appeal.     No  opinion. 
Appeal  dismissed. 


PiiiNEAS  W.  Sprague,  Respondent,  v.  The  Western  Unioh 

Telegraph  Company,  Appellant. 

(Argued  October  4,  1876;  decided  November  14,  1876.) 

Oeorge  W,  Soren  for  the  appellant. 

Echjoa/rd  D.  McCarthy  for  the  respondent. 

Agree  to  affirm  on  opinion  of  Daly,  Ch.  J.,  in  court  below. 
All  concur ;  Folger,  J.,  not  sitting. 
Judgment  affirmed. 


Edgar  Holmes,  Appellant,  v.  The  Farmers'  Joint  Stock 
Insurance  Company,  Kespondent. 

(Argued  September  19,  1876;  decided  Norember  14,  1876.) 

J,  C,  Cochrams  for  the  appellant. 

J,  A,  ShUl  for  the  respondent. 
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Agree  to  dismiss  appeal    No  opinion. 
All  concur. 
Appeal  dismissed. 


Wflliam  H.  Seymoite  et  al.,  Respondents,  v.  The  Russell 
<t  Erwin  Manufaotubing  Company,  Impleaded,  etc., 
xVppellant. 

(Submitted  September  29,  1876;  decided  November  14,  1876.) 

This  was  an  action,  among  other  things,  upon  a  bill  of 
exchange  drawn  upon  defendant,  the  Russell  &  Erwin  Manu- 
facturing Company,  and  accepted  in  its  name  by  its  agent. 
The  principal  defence  was  want  of  authority  in  the  agent. 
The  court  held  that  the  evidence  was  suflScient  to  show  a  rati- 
Hcation  by  defendant  with  knowledge  of  the  material  facts, 
and  so  did  not  consider  the  question  of  actual  authority. 

Z.  C.  Ashley  and  B.  F.  Thv/rston  for  the  appellant.  . 

Henry  R.  Selden  for  the  respondents. 

Per  Curicmt  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


LuTHEB  E.  "Wilson  et  al..  Respondents,  v,  Henby  S.  Edwabds, 

Appellant. 

(Argued  September  29,  1876;  decided  November  14,  1876.) 

This  was  an  action  upon  a  contract  of  suretyship,  by  which 
defendant  became  surety  for  the  faithful  performance  by  one 
Van  Vrankin  of  his  duties  as  agent  of  plaintiffs  imder  a  writ- 
ten contract,  by  which  he  was  employed  to  sell  hay  and  other 


592  MEMORANDA  OF 

produce  on  commission.  The  case  has  been  once  before  to  this 
court  and  was  decided  by  the  Commission  of  Appeals.  (See 
Mem.,  61 N.  Y.,  659.)  The  prominent  point  presented,  i.  «.,  as 
to  the  constructipn  of  the  contracts,  was  the  same  as  there  deter- 
mined. The  court  hdd^  that  the  former  decision  was  final  and 
conclusive,  as  the  evidence  was  substantially  the  same  as  on 
the  former  trial. 

By  defendant's  contract  he  agreed,  in  case  of  default  on 
the  part  of  Van  Vrankin  in  paying  over  the  proceeds  of 
sales,  that  he  would  make  good  the  default  and  pay   any 
deficiency,  on  condition  that  demand  be  first  made  of  Van 
Vrankin  and  notice  of  deficiency  given  to  defendant.     It  also 
provided  that  "in  case  Van  Vrankin  should,  without    ba^l 
faith  on  his  part,  make  sales  of  hay  to  a  party  or  parties  from 
whom  payment  cannot  be  obtained  by  him,  then  he  is  not  to 
be  held  liable  for  the  first  carload  so  sold  to  any  such  party 
on  which  payment  should  be  lost."     The  alleged  default  was 
in  the  non-payment  of  the  proceeds  of  the  sale  of  thirteen  car- 
loads of  hay.    Defendant's  counsel  moved  for  a  nonsuit  on 
the  ground,  among  others,  that  there  was  no  evidence  that 
Van  Vrankin  had  received  any  money  for  the  hay  when 
notice  was  given  defendant  of  his  default.     The  motion  was 
denied.     Held^  no  error ;  that  the  liability  of  defendant  was 
not  limited  to  a  default  by  Van  Vrankin  in  accounting  for  and 
paying  over  money  received  by  him ;  that  the  clause  quote<l 
showed  that  Van  Vrankin  was  to  be  responsible,  for  and  made 
defendant  surety  for  sales  not  coming  within  the  exception 
stated. 


S.  W,  Jackson  for  the  appellant. 

E,  W.  Paige  for  the  respondent. 

Andrews,   J.,   reads  for  aflSrmance. 
All  concur  except  Miller,  J.,  not  voting.     Rapallo,  J., 
absent. 

Judgment  affirmed. 
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William  H.  Booth,  Respondent,  v.  The  Boston  and  Albany 

Railroad  Company,  Appellant. 

(Argued  October  2, 1876;  decided  November  14.  1876.) 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff,  whilst  an  employe  of  defendant,  by  a 
collision  on  its  road. 

The  collision  by  which  plaintiff  was  injured  was  the  same 
as  that  which  killed  Sipperly,  a  fireman,  for  whose  death  a 
recovery  was  sustained  (see  I^like  v.  B.  and  A.  li,  E,  Co.^ 
53  N.  T.,  549),  and  Sprong,  the  brakeman,  for  whose  death  a 
recovery  was  sustained  in  Sprong  v.  Boston  cmd  Albany 
liailroad  Coiivpamy  (58  N.  Y.,  56). 

In  this  case  the  cause  was  submitted  to  the  jury  with 
instructions  to  find  for  the  plaintiff  if,  upon  the  evidence, 
they  should  find  the  defendant  guilty  of  negligence  causing 
or  contributing  to  the  injury  in  any  one  of  these  three  par- 
ticulars :  First,  in  dispatching  the  train  preceding  that  upon 
which  plaintiff  was  injured  without  the  proper  and  sufficient 
number  of  brakemen ;  second,  in  dispatching  it  with  defective 
or  insufficient  breaks ;  third,  in  sending  the  train  upon  which 
plaintiff  was  engineer  to  follow  too  quickly  the  preceding 
train.  In  respect  to  the  last  two  alleged  acts  of  negligence 
the  court  was  asked,  but  refused,  to  charge  that  there  was  no 
evidence  upon  which  the  jury  would  be  justified  in  finding 
negligence.  The  verdict  was  general.  Hdd^  that  the  refusal 
to  charge  as  to  the  third  act  or  ground  of  negligence  was 
error,  as  there  was  no  evidence  tending  to  prove  that  proper 
care  and  caution  and  ordinary  prudence  was  not  exercised ; 
indeed,  there  was  no  evidence  of  the  time  that  did  actually 
elapse  between  the  departure  of  the  two  trains ;  and  as  it  did 
not  appear  upon  what  ground  of  negligence  the  jury  found 
against  plaintiff,  and  there  being  no  evidence  upon  one  of 
the  points  suggested,  the  error  was  one  for  which  a  new  trial 
must  be  granted. 

George  W.  MUlet*  for  the  appellant. 

Matthew  Hale  for  the  respondent. 
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Allen,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


Elbebt  "W.  Cook,  et  al.,  Appellants,  v.  The  Wabdbnb  ahd 
Vbstby  of  St.  Paul's  Chuboh,  Havana,  Kespondent. 

(Argued  October  4,  1876;  decided  Kovember  14,  1876.) 

This  was  an  action  of  ejectment  to  recover  certain  premises 
conveyed  by  plaintiflEs  and  others,  heirs  at  law  of  Charles  Cook 
to  the  defendant.     (Reported  below,  5  Hun,  293.) 

The  deeds  contained  certain  conditions  subsequent,  and  plain- 
tiflfe  sought  to  recover  because  of  breach  of  said  conditions.  The 
referee  found  that  after  the  breach  plaintiffs,  without  objec- 
tion, permitted  defendant  to  expend  $901  in  repairs  upon  the 
premises.  They  also  joined  with  defendant  in  effecting  a  sale 
of  part  of  the  premises,  receiving  to  their  own  use  the  pur- 
chase-money therefor,  and  have  joined  the  defendant,  or  one  of 
them  has,  in  the  use  of  the  premises  for  religious  worship. 
Seldy  that  plaintiffs  had  waived  the  forfeiture,  if  any  occurred 
{Hooper  v.  Oummings,  49  Me.,  389 ;  Andrews  v.  Seiiter^  35 
id.,  394);  also,  that  the  evidence  of  waiver  having  been 
received  without  objection,  it  could  not  be  objected  on  appeal 
that  no  issue  of  waiver  was  made  in  the  pleadings.  {McKechr 
nie  V.  Wa/rdy  58  N.  T.,  541.) 

J,  McGuire  for  the  appellants. 

Jf.  Jf.  Mead  for  the  respondent. 

FoLGEB,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Stephen  B.  Babteau,  Executor,  etc.,  Appellant,  v.  The  Phcb- 

Nix  Mutual  Life  Ls^subance   Oompant  of  Habtfom),      (\£^^ 
Respondent. 

To  avoid  a  policy  of  life  iDSurance  upon  the  ground  of  misrepresentation, 

it  must,  in  the  absence  of  fraud,  be  in  respect  to  some  circumstance  or 

fact  material  to  the  contract,  and  by  which  the  insurer  is  induced  to 

undertake  the  risk. 
A  warranty,  however,  must  be  literally  true,  whether  the  fact  warranted 

be  material  or  not. 
In  case  of  a  warranty,  therefore,  the  question,  how  far  the  fact  was  or 

was  not  material,  is  not  to  be  considered. 
Knowledge    on  the  part  of  the  agent  of  a  life  insurance  company  of 

the  falsity  of  a  warranty  will  not  relieve  the  assured  from  a  forfeiture 

of  the  policy. 

(Argued  NovemBer  15, 1876 ;  decided  November.28,  1876.) 

This  action  was  npon  a  policy  of  life  insurance. 

The  policy  contained  a  provision  that,  in  case  any  of  the 
statements  or  declarations  made  in  the  application  shall  be 
found  in  any  respect  untrue,  the  policy  shall  be  void,  and  in 
the  application  the  applicant  stated  that  he  was  aware  that 
any  untrue  answers  to  the  interrogatories  making  a  part  of 
the  application  would  vitiate  the  policy  and  forfeit  all  pay- 
ments under  it.  One  of  the  interrogatories  was  whether  the 
applicant  had  had  certain  specified  diseases,  among  others 
paralysis,  to  which  he  answered  "  no."  Held,  that  the  provis- 
ion of  the  policy  and  the  statement  in  the  application  made 
this  a  warranty,  but  that  it  waa  immaterial  whether  it  be 
considered  a  warranty  or  not,  if  treated  as  a  mere  represen- 
tation it  was  one  material  to  the  risk,  and  if  untrue  avoids 
the  policy ;  the  court  stating  the  nile  as  above,  citing  Bunyan 
on  Life  Insurance  (page  31),  Highee  v.  Chiardiam,  Mutual 
Insurcmce  Corripcmy  (53  N.  Y.,  603),  Chdse  v.  Hamilton 
Inaura/nce  Oompamy  (20  N.  Y.,  52). 

Also  held^  that  knowledge  of  the  agent  of  the  company  of 
the  falsity  of  the  warranty  would  not  relieve  the  insured  or 
his  representatives  from  the  consequence  of  a  breach.  {Ghme 
V.  Hamilton,  20  N.  Y.,  52  ;  Ripley  v.  JEtna  Insuram^ce  Gomr 
pa/iiy,  30  id.,  136 ;  Brown  v.  Cattaraugus  Mutual,  Ina.  Corn' 
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pamyy  18  id.,  387 ;  Fart  v.  JEtfrta  Life  Ins,  Company^  61  i<L, 
571.) 

The  residue  of  the  opinion  was  taken  up  with  a  discnssioii 
of  the  evidence,  the  court  holding  that,  by  it,  the  fact  that  the 
insured  had  had  paralysis  prior  to  the  application,  was  80 
clearly  established  that  a  verdict  for  defendant  was  properly 
directed. 

R.  E,  Andrews  for  the  appellant. 

Samiud  Rand  for  the  respondent. 

Allbn,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Maurice  Gikna,  Administrator,   etc..   Respondent,  v.  The 
«7  ^  Second  Avenue  Railroad  CompaKy,  Appellant. 

Where  a  street  railroad  car  is  so  crowded  that,  although  it  may  not  be 
physicallj  impossible  for  one  taking  passage  to  enter  it,  yet  that  he  can- 
not do  so  without  great  and  unreasonable  discomfort  to  himself  and  to 
the  prior  occupants  of  the  car,  and  the  conductor  consents  to,  and  does, 
accept  from  him  the  usual  fare  without  insisting  upon  his  finding  a 
place  within  the  car,  and  while  riding  upon  the  platform  he  is  thrown 
off  and  injured  by  the  negligence  of  the  company  or  its  employes,  the 
fact  that  he  was  standing  upon  the  platform  does  not  of  itself  constitute 
contributory  negligence  ;  but  it  is  a  question  for  the  jury. 

So,  also,  it  is  not  negligence  per  se  for  one  riding  upon  the  platform  of  the 
car  to  omit  to  take  hold  of  the  iron  bar  or  rail  to  prevent  being  thrown 
from  the  platform. 

Exceptions  will  not  lie  to  the  language  of  the  judge  in  giving  instructions 
to  a  jury,  unless  it  is  such  as  to  convey  a  wrong  impression,  or  to  mis- 
lead as  to  the  law  of  the  case. 

(Argued  November  20,  1876;  decided  November  28,  1876.) 

This  was  an  action  to  recover  damages  for  the  alleged  neg- 
ligent killing  of  John  Ginna,  plaintifPs  intestate.  (Reported 
below,  8  Hun,  494.) 

TJie  deceased  got  on  to  one  of  defendant's  cars,  which,  as 
defendant's  driver  testified,  was  crowded  inside.  He  looked 
in.     There  was  a  ladj  standing  against  the  door.     He  then 
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turned  and  stood  upon  the  platform  with  his  back  to  the  car. 
Three  or  four  other  passengers  also  stood  upon  the  platform. 
The  conductor,  in  collecting  fares,  instead  of  going  through 
the  car,  had  to  pass  around  on  the  outside  to  the  front  plat- 
form. The  deceased  paid  his  fare.  In  consequence  of  a 
switch  having  been  left  open,  the  car  ran  off  upon  it,  produc- 
ing a  violent  jolt  or  shock,  which  threw.off  most  of  the  persons 
riding  upon  the  platform,  and  among  them  the  deceased,  who 
was  so  injured  that  he  subsequently  died.  Defendant's  coun- 
sel moved  on  the  trial  to  dismiss  the  complaint  on  the  ground 
of  contributory  negligence,  which  motion  was  denied.  No 
question  was  made  upon  the  appeal  as  to  defendant's  negli- 
gence. The  court  held  as  above,  citing  Cla/rk  v.  Eighth  Ave- 
mis  Railroad  Compa/ny  (36  N.  Y.,  136) ;  Willis  v.  Long 
Idand  Railroad  Comjpamy  (34  id.,  670) ;  Spooner  v.  Brook- 
lyn City  Railroad  Company  (54  id.,  230);  Edgerton  v. 
New  York  and  Ha/rlem  RaU/road  Compa/ny  (39  id.,  227). 
Several  exceptions  were  made  to  the  forms  of  expression  and  to 
some  irrelevant  remarks  of  the  judge  in  his  charge.  The  submis- 
sion of  the  questions  in  the  case  to  tlie  jury  and  the  statement 
of  the  principles  of  law  by  which  they  were  to  be  governed 
were  substantially  correct.  Hddj  that  an  exception  would 
not  lie. 

The  court  instructed  the  jury  that  they  had  the  right  to 
infer  "  that  the  deceased  was  holding  on  to  the  iron  to  keep 
on  to  the  platform."  There  was  no  evidence  upon  that 
point.  Ildd^  error ;  but  that  the  error  was  harmless,  as  the 
fact  was  immaterial ;  that,  whether  or  not  he  took  hold  of  the 
iron  did  not  affect  the  question  of  negligence.  It  was  not 
negligence  jp^  se  for  the  deceased  to  omit  to  avail  himself  of 
the  iron  bar. 

Atcsten  O,  Fox  for  the  appellant. 

O.  P.  Bud  for  the  respondent. 

Allbn,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


598  MEMORANDA  OF 

WiLFBED  Van  Wart  et  al.,  Eespondeuts,  v.  Chables  Stilxt 

MAN,  Appellant. 

(Argued  November  21,  1876;  decided  November  28,  1876.) 

James  M.  Cox  for  the  appellant. 

WilHam  A.  Jermer  for  the  respondents. 

Agree  to  dismiss  appeal.     No  opinion. 
AU  concur. 
Appeal  dismissed. 


James  McLean  et  al.,   Respondents,  v.  Charles   Heald, 

Appellant. 

(Argued  November  21,  1876;  decided  November  28,  1876.) 

John  A.  Godfrey  for  the  appellant. 

James  Dunne  for  the  respondents. 

Agree  to  affirm  on  opinion  below.     All  concur. 
Order  affirmed. 


Anonymous. 

In  the  case  of  bankers,  where  greater  confidence  is  asked  and  reposed,  and 
where  dishonest  dealings  may  cause  wide-spread  disaster,  a  more  rigid 
responsibility  for  good  faith  and  honest  dealing  will  be  enforced  than 
in  the  case  of  merchants  and  other  traders. 

A  banker  who  is,  to  his  own  knowledge,  hopelessly  insolvent,  cannot 
honestly  continue  his  business  and  receive  the  money  of  his  customers; 
and  although  having  no  actual  intent  to  cheat  and  defraud  a  particular 
customer,  he  will  be  held  to  have  intended  the  inevitable  consequences 
of  his  act,  i,  e. ,  to  cheat  and  defraud  all  persons  whose  money  he  recei ves^ 
and  whom  he  fails  to  pay  before  he  is  compelled  to  stop  business. 

(Argued  November  21,  1876  ;  decided  November  28,  1876.) 
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This-  was  an  appeal  from  an  order  of  General  Term  affirm- 
ing an  order  of  Special  Term,  which  denied  a  motion  on  the 
part  of  defendants  to  vacate  an  order  of  arrest. 

The  order  of  arrest  was  based  upon  the  provision  of  the  Code 
(§  179,  snb.  4),  authorizing  an  arrest "  when  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt  or  incurring  the  obli- 
gation for  which  the  action  is  brought."  The  affidavits  upon 
which  the  order  of  arrest  was  granted,  showed  substantially  that 
defendants  had  for  a  number  of  years  been  doing  an  extensive 
business  ajs  banker,  living  in  great  style,  having  a  large  banking- 
house  and  many  employes,  and  that  they  were  reputed  to  be 
very  wealthy.  Plaintiffs  had  been  doing  business  with  them 
for  several  years,  believing  them  to  be  perfectly  responsible. 
Plaintiffs  purchased  of  them  a  sight  draft  on  a  London  bank  ; 
at  the  time  defendants  were  hopelessly  insolvent,  their  assets 
being  only  sufficient  to  pay  about  forty  per  cent  of  their 
indebtedness.  This  condition  of  affairs  was  known  to  them. 
Seven  days  after  the  draft  was  purchased  defendants  closed 
their  doors  and  made  an  assignment.  The  draft  wafi  presented 
and  payment  refused.  Defendants  did  not  show  what  capital, 
if  any,  they  had  in  their  business,  or  by  what  disaster  they 
l)ecame  so  largely  insolvent,  nor  what  reasons,  if  any,  they 
had  to  hope  they  could  continue  on  in  their  business.  Hdd^ 
that  the  order  of  arrest  was  properly  granted,  the  court  stat- 
ing the  principle  as  above. 

Defendants'  affidavits  showed  that  when  the  draft  was  sold 
they  had  a  large  amount  of  money  on  deposit  in  the  London 
bank.  Before,  however,  the  draft  reached  London,  this 
deposit  had  been  exhausted  by  prior  drafts  and  letters  of 
credit,  and  defendants  had  become  largely  indebted  to  the 
drawer.  Hdd^  that  the  fact  of  the  deposit  did  not  relieve 
defendants,  and  was  of  no  importance. 

The  court  say : 

'^  This  is  not  like  the  case  of  a  trader  who  has  become 
embarrassed  and  insolvent  and  yet  has  reasonable  hopes  that 
by  continuing  in  business  he  may  retrieve  his  fortunes.  In 
such  a  case  he  may  buy  goods  on  credit  making  no  false  repre- 
sentations, without  the  necessary  imputation  of  dishonesty. 
{NichoU  V.  Pinner^  18  N.  Y.,  296 ;  Brown  v.  Montgomery^ 
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20  id.,  287 ;  Johnson  v.  MarreUj  2  Eeyes,   655  ; 
Forty  2  Lang.,  81.)    Bnt  it  is  believed  that  no 
in  the  books  holding  that  a  trader  who  was 
vent,  knew  that  he  conld  not  pay  his  debts  and 
fail  in  bnsiness  and  thus  disappoint    his 
honestly  take  advantage  of  a  credit  induced  by  his 
prosperity  and  thus  obtain  property  which   he 
reason  to  believe  he  conld  never  pay  for.     In  sacli 
does  an  act  the  necessary  result  of  which  will  be  to 
defraud  another  and  the  intention  to  cheat  will  be    i 

I 

Samuel  Hand  for  the  appellants. 

Hefn/ry  H.  Morange  for  the  respondents. 

Earl,  J.,  reads  for  aflSrmance. 

All  concur ;  Allen,  Folqeb  and  Kapallo,  JJ.,  concurring 
in  result. 

Order  affirmed. 


HiBAM  V.  Baylis,  Appellant,  v.  HiafRY  G.  Souddbb  et  aL, 

Respondents. 

(Argued  November  21,  1876;  decided  November  28,  1876.) 

.«/.  LawreTice  Smith  for  the  appellant. 

Henry  C.  PlaU  for  the  respondents. 

Mem.  of  decision  below,  7  Hun,  308. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Order  affirmed. 
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Mabt  White,  Respondent,  v.  Chablbs  Hiokkan,  Executor, 

etc.,  Appellant. 

(Argaed  November  23,  1876;  decided  December  5,  1876.) 
Nathaniel  C,  Moah  for  the  appellant. 
Jo?m  A,  Godfrey  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
Judgment  affirmed. 


William  Sieger,  Executor,  etc.,  Appellant,  v,  John  T. 

CuLYER,  Respondent. 

(Argued  November  23,  1876;  decided  December  5,  1876.) 

James  II,  OUJbert  for  the  appellant. 

N,  H.  Clement  for  the  respondent. 

Agree  to  affirm  order  granting  new  trial,  and  judgment 
absolute  against  plaintiff,  on  opinion  of  court  below. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Geoboe  Zimmeb,  Administrator,  etc..  Respondent  v.  The  New 

TOBK    CEkrEAL  AND    HuDSON    RiVEB   RaILROAD    CoMPANY, 

Appellant. 

Disposed  of  on  the  facts  in  the  case.    (Reported  below,  7 
Hun,  552.) 

M,  W.  Cooke  for  the  appellant. 

Geo.  E.  Rvpaom  for  the  respondent. 
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Per  Owriam  num.  for  affirmance. 

AJl  concur,  except  Allen,  J.,  not  voting. 

Judgment  affirmed. 


WiLLLAM  Macauley,  Bespondent,  v.  The  Mayob,  Aldekmsh 
AND  Commonalty  of  the  City  of  New  Yobk,  Appellant. 

Plaintiff  droTe  his  horse  and  cart  upon  a  pier,  one-half  of  which  belonged 
to  the  city,  and  which  it  had  suffered  to  become  out  of  repair  and  unsafe 
for  use.  There  was  a  hole  in  defendant's  half  of  the  pier,  through 
which  the  horse  saw  and  heard  the  rush  of  the  water,  and  being  fright- 
ened, so  that  plaintiff  was  unable  to  control  him,  backed  the  cart 
against  the  string  piece  at  the  edge  of  the  pier;  this,  being  decayed,  gave 
way,  and  horse  and  cart  fell  into  the  water  and  were  lost.  There  was 
no  evidence  that  the  horse  was  unusually  vicious  or  excitable.    In  an 

>  action  to  recover  damages,  hddf  that  the  fact  that  the  horse  became 
frightened  did  not,  imder  the  circumstances,  preclude  a  recovery;  that 
a  horse  was  not  to  be  considered  uncontrollable  because  it  shies  or  is 
momentarily  beyond  control  of  the  driver;  and,  as  the  cause  of  the 
fright  was  occasioned  by  the  negligence  of  the  defendant,  the  question 
was  one  for  the  jury. 

Titm  V.  Inhabitante  of  K  (97  Mass.,  258),  Harton  v.  GUj/  of  T.  (id.,  266), 
Fbgg  v.  Ifahant  (98  id.,  578)  distinguished. 

(Argued  November  27,  1876;  decided  December  12,  1876.) 

This  was  an  action  to  recover  damages  for  the  loss  of  plain- 
tiff's horse  and  cart. 

Plaintiff,  in  his  business  as  cartman,  drove  upon  a  pier,  one- 
half  of  which  belonged  to  the  city,  to  remove  some  stone. 
Defendant  had  suffered  its  half  of  the  pier  to  become  out  of 
repair  and  unfit  and  unsafe  for  use.  There  was  a  hole  in 
defendant's  half  of  the  pier,  through  which  the  horse  caught 
sight  of  the  water,  and,  frightened  by  its  surging,  shied  and 
backed.  There  was  a  string  piece  at  the  edge  of  the  pier, 
but  dirt  had  accumulated  against  it,  and  the  string  piece  itself 
was  decayed  and  rotten,  so  that,  when  the  cart  struck  it,  it 
gave  way  and  the  horse  and  cart  went  overboard  and  were  lost. 

Defendant  claimed  to  be  relieved  from  liability  because  of 
contributory  negligence  upon  the  part  of  the  plaintiff,  and  by 
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the  fact  that  the  accident  was  primarily  caused  by  the  fright 
of  the  horse. 

Upon  the  question  of  contributory  negligence,  the  court 
held  that  the  evidence  required  its  submission  to  the  jury. 
The  portion  of  the  opinion  upon  the  other  question  is  as 
follows : 

"  Second.  The  testimony  as  to  the  conduct  of  the  horse  is, 
that  he  got  a  little  restless  and  frightened  at  the  surge  of  the 
water  through  the  hole  in  the  pier,  that  he  shied  back  a  little, 
and  backed  the  cart  against  the  string  piece,  the  while  the  plain- 
tiff was  unable  to  control  and  stop  him.  The  string  piece 
was  of  less  use  to  resist  the  action  of  the  horse  from  the  falling 
of  dirt  at  the  side  of  it,  and  of  no  use  in  stopping  him  from 
the  rottenness  of  it.  There  is  nothing  apart  from  this 
to  show  that  this  was  not  an  animal  fit  to  be  used  in  the 
streets,  upon  the  piers  and  in  other  public  places  and  ways 
of  New  York  city.  It  is  not  shown,  that  the  plaintiff  would 
not  have  been  able,  in  a  reasonable  time  after  the  horse  began 
to  shy  and  back,  being  frightened  by  the  noise  and  motion 
of  the  water  seen  and  heard  by  him  through  the  hole  in  the 
dock,  to  have  checked  and  controlled  him.  All  that  is  shown 
is,  that  becoming  scared  from  the  cause  mentioned,  he  backed 
against  the  string  piece,  which  from  defects  in  and  about  it, 
did  not  serve  the  purpose  of  it,  and  the  cart  passed  through 
it  or  over  it,  and  dragged  the  horse  with  it  into  the  water. 

"  Upon  this  state  of  facts,  the  court  at  trial  was  asked  to  rule, 
that  the  plaintiff  could  not  recover.  The  legal  proposition 
asserted  by  the  defendant,  as  a  basis  for  the  ruling  asked,  was 
that  this  state  of  facts,  showed  that  this  horse  by  fright,  had 
become  actually  uncontrollable,  so  that  the  plaintiff  could  not 
stop  him,  nor  exercise  or  regain  control  over  his  movements, 
and  that  in  that  condition,  he  came  upon  the  defective  string 
piece  which  occasioned  the  injury,  and  that  the  injury  would 
not  have  happened  unless  he  had  become  so  uncontrollable. 
It  is  not  necessary  for  us  to  consider  whether  this  proposition 
is  sound,  or  whether  it  is  sustained  by  the  authorities  cited 
by  defendant,  viz. :  Titus  v.  Inhahitanta  of  Norihhridge 
(97  Mass.,  258) ;  H(yrton  v.  City  of  Tawnton  (id.,  266,  note) ; 
Fogg  V.  Nahmt  (98  id.,  678).     The  proposition  does  not 
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contain  quite  an  important  limitation  of  it,  made  by  the  first 
of  those  cases,  to  wit :  that  a  horse  is  not  to  be  considered 
uncontrollable,  that  merely  shies  or  starts,  or  is  momentarily 
not  controlled  by  the  driver.     The  testimony  in  the  case  in 
hand  did  not  conclusively  exclude  the  possibility  of   this 
element.     The  sight  and  hearing  of  the  water  was  through 
the  hole  near  the  center  of  the  pier,  but  on  the  defendanlr's 
half  of  it.     The  position  of  the  horse  and  cart  as  to  this  hole 
and  to  the  edge  of  the  pier,  the  distance  which  he  backed 
before  hitting  the  string  piece;  the  degree  of  the  fright 
which  was  upon  him,  and  the  vigor  and  length  of  continu- 
ance of  the  exertion  of  the  plaintiff  to  manage  and  restrain 
him,  up  to  the  time  that  the  weight  of  the  cart  dragged  him 
over,  were  all  proper  to  be  considered  in  determining  the 
question  whether  it  was  a  mere  shy  or  start,  and  whether  the 
loss  of  control  over  the  horse  waB  momentary.     If  there  was 
not  explicit  evidence  in  the  case,  to  all  of  these  points,  there 
wa£  some,  and  from  that  inferences  could  be  made.     It  is 
certain  that  there  was  not  that  evidence  of  the  habits  and 
character  of  the  animal,  nor  of  the  length  of  time  during 
which  the  plaintiff  strove  in  vain  to  restrain  him,  nor  of  the 
greatness  of  the  space  over  which  the  horse  moved  in  back- 
ing, to  show  so  conclusively  to  the  court,  that  the  case  was 
out  of  the  limitation  above  given,  as  that  the  court  could  say 
as  matter  of  law,  that  the  unlimited  proposition  propounded 
by  the  defendant  was  a  legal  result  from  all  the  facts  and 
permissible    inferences.      It  was  a  question  for  the  jury. 
Besides  this,  there  is  an  important  fact  in  this  case,  which 
does  not  appear  in  the  cases  cited  above.     The  cause  of 
the  fright  of  the  horse   was  one  occasioned  by  the  negli- 
gence  of  the  defendant.     The  square  hole  open  in  the  surface 
of  the  pier  was  ifot  a  proper  state  of  the  structure.     It  was 
the  effect  of  the  rush  of  water  as  seen  and  heard  through  this 
that  excited  the  horse.     It  is  not  shown,  nor  to  be  inferred, 
that  he  was  vicious  or  unusually  excitable.     A  court  might 
not  infer  that   the    same  cause  would  not  have   had  the 
same  effect  upon  most  horses  of  ordinarily  kindness  and  quiet 
of  temper.    It  was  not  to  be  said  that  it  was  any  peculiar 
trick  or  vice  of  the   horse,  or  any  awkwardness  or  inex- 
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perience,  or  want  of  skill,  of  the  plaintiff,  thjit  caused  the 
temporary  loss  of  control.  The  natural  inference  is,  that  it 
was  the  commotion  of  the  water,  seen  and  heard  thi'ough  the 
hole,  which  acted  upon  the  natural  qualities  of  the  animal  and 
made  him  so  long  insensible  to  the  efforts  of  the  plaintiff, 
generally  suflScient  to  restrain  him,  as  that  the  other  defect  in 
the  pier,  the  insufficient  string  piece  gave  occasion  for  the 
injury.  In  the  cases  cited,  the  loss  of  control  over  the  animal 
resulted  from  some  cause  existing  in  him,  or  in  the  lack  of 
care  of  the  driver,  or  in  something  which  was  not  chargeable 
to  the  defendant  as  negligence.  We  are  not  called  upon  to 
express  dissent  from,  or  approval  of,  the  principle  upon  which 
those  cases  were  decided.  They  would  seem  to  have  been 
somewhat  controlled  by  the  provisions  of  the  statute  law  of 
Massachusetts,  and  to  find  part  of  the  ratio  decidendi,  in  the 
fact  that  the  loss  of  the  control  of  the  animal  was  not  pro- 
duced by  any  thing  for  which  the  defendant  was  responsible. 
(See  Southwarth  v.  Old  GoUmy  and  Newport  Raikoay  Co., 
105  Mass.,  342.) 

"  There  were  some  requests  to  charge,  which  were  refused 
by  the  court.  One  was,  if  the  jury  believe  that  the  plaintiff's 
horse  was  so  frightened  at  the  time  of  the  accident  as  to  be 
beyond  the  control  of  the  plaintiff,  and  that  the  accident  hap- 
pened after  the  driver  had  lost  control,  then  the  verdict  must  be 
for  the  defendants.  It  will  be  perceived  that  this  proposition 
leaves  out  both  of  the  elements  upon  which  we  have  laid 
stress  above.  To  have  made  the  request  conform  to  our  views, 
as  herein  expressed,  it  should  have  asked  also  that  the  jury  be 
told  to  find  that  the  loss  of  control  over  the  horse  was  not 
momentary,  but  continued,  and  that  he  was  frightened  by 
something  for  which  the  defendant  was  not  negligently 
responsible.  Omitting  these,  it  stated  a  rule  which  the  court 
could  not  give  to  the  jury  without  error." 

A,  J,  Requier  for  the  appellant. 

Edward  P.  Wilder  tor  the  respondent. 

FoLGEB,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Alanbon  B0BIN6OK,  Respondent,  v.  George  Brisbane  et  aL, 

Appellants. 

(Argued  December  5, 1876;  decided  December  12,  1877.) 

Reported  below,  7  Hun,  180. 

Amasa  J.  Parker  for  the  appellants. 

Almn  Burt  for  the  respondent 

A^ree  to  dismiss  appeal  on  opinion  of  court  below. 
All  concur.     Rapallo,  J.,  absent. 
Appeal  dismissed. 


Joseph  Prait,  FlaintijBE  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

Where  a  judgment  against  the  accused  in  a  criminal  action  is  reversed  by 
the  General  Term  upon  writ  of  error,  solely  upon  the  ground  of  an 
irregularity  therein,  and  in  the  sentence ;  and  the  proceedings  are  remit- 
ted to  the  trial  court  to  pronounce  a  proper  sentence  and  judgment, 
error  will  not  lie  to  this  court  at  the  suit  of  the  plaintiff  in  error  below. 
He  must  await  a  final  judgment,  and  for  errors  other  than  that  upon 
which  he  succeeded  he  must  seek  his  remedy,  if  any,  by  another  writ 
of  error. 

(Submitted  December  6,  1876;  decided  December  19,  1876.) 

This  was  a  motion  to  dismiss  a  writ  of  error. 

PlaintifE  in  error  was  indicted  and  convicted  in  the  Court 
of  Sessions  of  Jefferson  county  for  maintaining  a  nuisance  in 
the  public  highway.  The  court  adjourned  to  the  office  of 
the  county  judge,  and  sentence  was  there  pronounced  at  the 
adjourned  term. 

Upon  writ  of  error  to  the  General  Term  the  conviction  was 
reversed  and  new  trial  granted,  but  upon  motion  of  the  district 
attorney  the  order  of  reversal  was  modified  so  as  (instead  of 
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granting  a  new  trial)  to  direct  that  the  record  and  proceedings 
be  remitted  to  the  Conrt  of  Sessions,  to  pronounce  such  judg- 
ment and  sentence  as  might  be  lawful  and  proper.  The  order 
recited  that  the  reversal  was  upon  the  ground  that  the  sentence 
was  illegal  and  void  because  pronoxmced  at  an  adjourned  day 
at  the  oflSce  of  the  county  judge  ;  that  no  other  question  was 
discussed  or  passed  upon.  To  review  this  order  error  was 
brought  by  the  accused.     Seldj  as  above. 

Wataon  M,  Rogers  for  motion. 

Stephen  H.  Pratt  opposed. 

Per  Curiam  mem.  for  dismissal  of  writ  of  error. 
All  concur. 
Writ  dismissed. 


John  L.  Melcher  et  ah,  Executors,  etc.,  Respondents,  v.  Lucy    ^-^  '^\ 

D.  FisK,  Executrix,  etc..  Appellant. 

(Argued  November  6,  1876;  decided  December  19,  1876.) 

A  CLAIM  was  presented  by  plaintiffs  as  executors  of  the 
estate  of  Paran  Stevens  against  the  estate  of  defendant's  testa- 
tor for  repairs  and  improvements  alleged  to  have  been  made 
by  Mr.  Stevens  in  rooms  leased  by  him  to  the  city  as  an 
armory  for  the  Ninth  regiment,  payment  for  which  was  guar^ 
anteed  by  Fisk.  Among  other  items  was  one  of  $2,500  for 
laying  a  new  floor  in  the  armory.  The  armory  consisted  of 
the  third  and  fourth  floors  of  buildings  covering  eight  lots. 
Originally  the  buildings  covered  four  lots.  Mr.  Stevens  built 
on  the  adjoining  four  lots,  and  the  improvements  were  in 
extending  the  armory  so  as  to  occupy  the  third  and  fourth 
floors  of  both  buildings  and  putting  down  a  new  floor  in  the 
armory.  The  only  question  discussed  in  the  opinion  was  as 
to  whether  the  estate  of  Mr.  Fisk  was  liable  for  the  entire 
floor  of  the  armory  as  enlarged,  or  only  for  the  laying  the  floor 
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Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  Pickett,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

(Argued  December  15,  1876;  decided  December  22,  1876.) 
Peter  Mitchell  for  the  plaintiff  in  error. 
Tliomcba  S.  Moore  for  the  defendants  in  error. 

Agree  to  affirm.    No  opinion. 

All  concur. 

« 

Judgment  affirmed. 


Frank  Watson,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

(Argued  December  15,  1876;  decided  December  22,  1876.) 

Peter  Mitchell  for  the  plaintiff  in  error. 

Thomas  S.  Moore  for  the  defendants  in  error. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


John  B.  Dolan,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  Ctty  of  New  York,  Respondent. 

(Argued  December  15,  1876;  decided  December  22, 1876.) 
Brigga  <&  Fellows  for  the  appellant. 

2).  e/".  Dewn  for  the  respondent. 
Sjo^Kw  —  Vol.  XXII.        7  7 
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Agree  to  affirm*    No  ophiUHL 
All  concur. 
Judgment  affirmed. 


Thomas  Oovbot,  Appellant,  v.  The  Matob,  Ajlokkmbs  axd 
Commonalty  or  the  Crrr  of  New  Yobk,  Respondent. 

(Argued  December  18, 1876;  decided  December  2S,  1870.) 

Charles  K  Wells  for  the  appellant 

D.  J.  Dean  for  the  respondent. 

Agree  to  affirm  order  and  judgment  absolute  for  defendant 
on  stipulation.     No  opinion. 
All  concur,  except  Chuboh,  Ch.  J.,  dissenting. 
Order  affirmed  and  judgment  accordingly. 


ERRATA. 


In  Matter  of  Setxmd  Ave.  M,  E.  Church  (66  N.  Y.,  898),  the  word 
"effect/*  in  the  fourth  line  from  top  of  page,  should  be  erased  and 
"affect  "inserted. 

In  Morthorst  Y.  K  T.  0.  wndH,E,  B.  R  Co,  (66  N.  Y.,  609)  insert  after 
name  of  counsel  for  respondent,  "Agree  to  affirm;  no  opinion;  all  concur." 

In  Ptfopfo  ex  ret,  v.  'Brigg%  (60  N.  Y.,  654),  in  sixth  line  from  top  of  page 
of  head  note,  after  the  words  "amendment  to,"  insert  "the  charter  of." 


INDEX. 


ACCOUNT  STATED. 

1.  F.,  defendant's  intestate,  executed 
to  P. ,  plaintiff's  testator,  his  bond, 
conditioned  to  pay  $6,703,  in  in- 
stallments, with  annual  interest  at 
six  per  cent.  F.  was  the  agent  of 
P. ,  and  had  in  his  hands  this  bond, 
with  the  other  securities  of  his 
principal.  F.  annually  computed 
the  amount  due  upon  the  bond, 
compounding  the  interest,  attach- 
ing each  yearly  computation  to 
the  bond,  and  entering  it  in  a  bond 
book  kept  by  him  as  such  agent. 
At  the  termination  of  F.'s  agency, 
an  account  was  stated  between  him 
and  his  principal,  one  item  of 
which  was  the  amount  found  due 
upon  the  bond,  with  interest  so 
compounded ;  reckoning  simple 
interest  only,  the  payments  made 
by  F.  upon  the  bond  were  more 
than  sufficient  to  pay  it  in  full. 
In  an  action  upon  the  account 
stated,  held  (Church,  Ch.  J.,  Fol- 
GER  and  Earl,  JJ.,  dissenting), 
that  there  was  no  promise  or  agree- 
ment to  pay  compound  interest, 
as  the  statement  of  the  account 
was  but  an  admission  of  the  cor- 
rectness of  the  balance  with  in- 
terest compounded  ;  that  if  one 
could  be  construed  or  implied  from 
the  account  stated,  there  was  no 
consideration  to  support  the  same ; 
and  that  the  claim  could  not  be 
brought  within  the  principle  upon 
which  compound  interest  is  allow- 
ed upon  the  periodical  statement 
of  accounts  between  merchants. 
Tourig  v.  HiU,  162 

2.  Also  held  (Church,  Ch.  J.,  Fol- 
6ER  and  Earl,  JJ ,  dissenting), 
that  the  amount  due  upon  the  bond 
could  not  be  recovered  in  an  action 
as  upon  an  account  stated ;  that  the 
action  should  have  been  brought 
upon  the  bond  itself.  Id, 

3.  The  complaint  set  forth  various 
alleged  errors  and  omissions  in  the 


agency  account  as  stated.  Held 
(Church,  Ch.  J.,  Folqer  and 
Earl,  JJ.,  dissenting),  that,  as- 
suming the  balance  claimed  to  be 
due  on  the  bond  properly  formed 
part  of  the  account  stated,  as  plain- 
tiff sought  to  open  and  readjust 
the  balance,  the  account  was  open 
to  any  objections  on  the  part  of 
the  defendants.  Id. 


ACTION. 

Where,  after  the  commencement, 
and  during  the  pendency,  of  an 
action  to  foreclose  a  mechanic's 
lien,  the  lien  expires,  the  action 
may  still  be  prosecuted  as  a  per- 
sonal action,  and  a  personal  judg- 
ment may  be  rendered  as  in  an 
ordinary  action  upon  contract. 
Olacius  V.  Black,  563 

Amount  due  on  bond  not  re- 

coveraMe  in  action  upon  account 
stated.  

See  Young  v.  BOl.  162 


ACTS  OF  CONGRESS. 


As  whether  peti^on  for  removal 


of  cause  to  United  States  Vourt  under 
llnited  States  Bevised  Statutes,  113, 
section  639,  should  be  verified,  and 
icluit  sufficient  verification. 
See  Shaft  v.  R  M.  L.  Ins.  Co.   544 


ADVERSE  POSSESSION. 

When  party  taking  hy  deed  re- 

cogmeing  public  Tight  to  use  land  as  a 
highway  cannot  claim  by. 

See  Bridges  v.  Wyckoff.  130 


AMENDMENT. 

Certain  judnnent  creditors  of  the 
owner  of  the  equity  of  redemption 
were  not  made  parties  originally 


INDEX. 


ACCOUNT  STATED. 

1.  F. ,  defendant's  intestate,  executed 
to  P. ,  plaintiff's  testator,  his  bond, 
conditioned  to  pay  $6,763,  in  in- 
stallments, witli  annual  interest  at 
six  per  cent.  F.  was  the  agent  of 
P. ,  and  had  in  his  hands  this  bond, 
with  the  other  securities  of  his 
principal.  F.  annually  computed 
the  amount  due  upon  the  bond, 
compounding  the  interest,  attach- 
ing each  yearly  computation  to 
the  bond,  and  entering  it  in  a  bond 
book  kept  by  him  as  such  agent. 
At  the  termination  of  F.'s  agency, 
an  account  was  stated  between  him 
and  his  principal,  one  item  of 
which  was  the  amount  found  due 
upon  the  bond,  with  interest  so 
compounded  ;  reckoning  simple 
interest  only,  the  payments  made 
by  F.  upon  the  bond  were  more 
than  sufficient  to  pay  it  in  full. 
In  an  action  upon  the  account 
stated,  held  (Church,  Ch.  J.,  Fol- 
QER  and  Eabl,  JJ.,  dissenting), 
that  there  was  no  promise  or  agree- 
ment to  pay  compound  interest, 
as  the  statement  of  the  account 
was  but  an  admission  of  the  cor- 
rectness of  the  balance  with  in- 
terest compounded  ;  that  if  one 
could  be  construed  or  implied  from 
the  account  stated,  there  was  no 
consideration  to  support  the  same ; 
and  that  the  claim  could  not  be 
brought  within  the  principle  upon 
which  compound  interest  is  allow- 
ed upon  the  periodical  statement 
of  accounts  between  merchants. 
Taung  v.  HiU,  162 

2.  Also  held  (Church,  Ch.  J.,  Fol- 
GBR  and  Earl,  JJ ,  dissenting), 
that  the  amount  due  upon  the  bond 
could  not  be  recovered  in  an  action 
as  upon  an  account  stated ;  that  the 
action  should  have  been  brought 
upon  the  bond  itself.  Id. 

3.  The  complaint  set  forth  various 
alleged  errors  and  omissions  in  the 


agency  account  as  stated.  Hdd 
(Church,  Ch.  J.,  Folger  and 
Earl,  JJ.,  dissenting),  that,  as- 
suming the  balance  claimed  to  be 
due  on  the  bond  properly  formed 
part  of  the  account  stated,  as  plain- 
tiff sought  to  open  and  residjust 
the  balance,  the  account  was  open 
to  any  obiections  on  the  part  of 
the  defendants.  Id, 


ACTION. 

Where,  after  the  commencement, 
and  durinff  the  pendency,  of  an 
action  to  foreclose  a  mechanic's 
lien,  the  lien  expires,  the  action 
may  still  be  prosecuted  as  a  per- 
sonal action,  and  a  personal  judg- 
ment may  be  rendered  as  in  an 
ordinary  action  upon  contract. 
Qladm  v.  Black.  563 

Amount  due  on  bond  not  re- 
coverable in  acUan  upon  aceount 
stated. 

See  Young  v.  BOl.  162 


ACTS  OP  CONGRESS. 


As  whether  petition  for  removal 


of  cause  to  United  States  (hurt  under 
United  States  Revised  Statutes,  113, 
section  639,   shotUd  be  verified,  and 
toliat  sufficient  verificatian. 
See  Shaft  v.  P.  M.  L.  Ins.  Go.   544 


ADVERSE  POSSESSION. 

WJien  party  taking  by  deed  re- 
cognising pyJbUc  right  to  use  land  as  a 
highway  cannot  claim  by. 

See  Bridges  v.  Wyekoff.  130 


AMENDMENT. 

Certain  judgment  creditors  of  the 
owner  of  the  equity  of  redemption 
were  not  o^ade  parties  originaUy 
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denied  soiely  upon  the  ground  of 
want  of  power,  and  the  General 
Term  affirms  the  same  without 
qualification,  it  affirms  it  in  all  its 
parts,  including  the  ground  upon 
which,  by  its  terms,  it  was  granted, 
and  its  order  is  appealable  to  this 
court.  The  order  cannot  be  quali- 
fied by  reference  to  the  opinion  of 
the  court.     Hewlett  v.  Wood,    394 

19.  In  such  case,  if  it  is  here  de- 
termined that  the  court  below 
erred  in  its  decision  as  to  power, 
the  order  will  be  reversed  and  the 
proceedings  remitted  to  the  court 
below  for  the  exercise  of  its  dis- 
cretion. Id. 

30.  This  court  will  not  review  a 
decision  denying  or  vacating  an 
order  of  aiTCSt  where,  in  any  view 
of  the  facts,  such  decision  can  be 
upheld.    Llddell  v.  Paton.        893 

21.  A  petition  of  appeal  from  a  sur- 
rogate's decree  settling  the  ac- 
counts of  an  executor,  allowing, 
among  other  things,  a  claim  of  the 
executor  against  the  estate,  of 
$1,500,  stated,  as  one  ground  of 
appeal,  that  the  surrogate  erred  in 
adjud^g  that  the  estate  was  in 
debtea,  upon  the  proofs,  to  the 
executor  for  the  sum  so  allowed. 
Held,  that  it  was  error  for  the 
General  Term  to  decline  to  pass 
upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  decree;  and 
that,  in  reviewing  the  judgment 
of  the  General  Term,  it  was  the 
duty  of  this  court  to  look  into  the 
testmiony  and  to  determine  that 
question.    Kyle  v.  Kyle.  401 

22.  Wherearecord  on  appeal  to  this 
court  shows  no  error  the  court 
has  no  power  to  grant  a  new  trial 
or  rehearing.  In  re  Peugnet.     442 

23.  A  rehearing  upon  a  motion  or 
summary  application  can  only  be 
granted  on  reversal  of  an  order. 

Id. 

24.  Where  a  judgment  is  for  the  re- 
covery of  a  sum  of  money,  to  give 
a  right  of  appeal  to  this  court, 
under  the  amendment  of  1874,  to 
section  11  of  the  Code  (chap.  322, 
Laws  of  1874),  the  judgment  must, 


in  all  cases,  exceed  $500.    Boo»e- 
wU  V.  lAnkert,  447 

25.  The  subdivision  4,  added  to  sec- 
tion II  of  the  Code  in  1865,  allow- 
ing an  appeal  from  a  decision  of 
a  motion  which  involved  the  con- 
stitutionality of  a  State  law,  was 
repealed  by  the  amendment  of 
said  section  in  1867,  which  added 
as  subdivision  4  a  new  and  dif- 
ferent provision;  the  subdivision, 
as  thus  enacted,  took  the  place  of 
the  same  subdivision  as  it  had  pre- 
viously existed.  Patten  v.  JV.  Y. 
a  B,  B.  Co.  484 

26.  It  seems  that  the  subdivision  so 
repealed  did  not  apply  to  a  de- 
cision of  the  New  York  Common 
Pleas.  Id. 

27.  The  petitioner  filed  his  petition 
under  chapter  338,  Laws  of  1858, 
asking  to  vacate  an  assessment  for 
a  local  improvement  in  the  city  of 
New  York,  The  prayer  of  the  pe- 
tition was  granted  by  the  Special 
Term,  but  the  order  thereon  was 
subsequently  vacated  by  a  Special 
Term  order,  which  was  affirmed 
by  the  (General  Term.  No  order 
was  made,  however,  denying  the 
prayer  of  the  petition.  Htld,  that 
the  General  Term  order  was  not 
appealable  under  subdivision  8  of 
section  11  of  the  Code,  as  it  was 
not  a  final  order;  that  the  result 
of  the  order  was  to  leave  the  peti- 
tion undisposed  of  and  ready  to 
be  brought  again  to  a  hearing. 
In  re  Moore.  5& 

28.  Upon  appeal  to  this  court  from 
an  order  imder  subdivision  4  of 
section  11  of  the  Code,  an  under- 
taking is  necessary.  Gowdin  v. 
Teal.  681 

When  exception  insuffldent  to 

present  qxiestion  on. 
See  Wooster  v.  Sage.  67 

When  error  in  charge  on  tub- 

jed   of  damages  for  negligence   not 
cured  by  verdieifor  dtfendant 
See  Jutte  v.  mtghes.  268 

When    error    in   ruUng    not 

ground  for  reversal  on. 

See  Bennett  v.  Lye.  M.  Ins.  Co.    274 

Objection  not  ta^en  on  trial  not 

available  on ;  so,  also,  refusal  of  ref- 
eree to  dUow  amendment  of  answer. 
See  P.  W.  Co,  v.  Badger.  294 
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When  view  not  taken  by  trial 

court,  and  resting  on  facta,  not  found, 
but  supported  by  the  evidence,  may  be 
taken  to  sustain  judgment. 

See  Amot  v.  Erie  11  Co,  815 

Order  in  discretion  of  court  not 

reviewable  Iiere. 

See  Travis  v.  Myers.  543 

Appeal  wiU  be  dismissed  when 

judgment  below  is  a  nullity. 

8eePeople^rd.y.  PhiUips.  (Mem.) 

582 

On  affirmance  of  order  grant- 
ing a  new  trial,  court  has  no  power  to 
modify  a  judgment. 

See  Lake  v.  Nathans.    (Mem.)   589 

Question  not  raised  on  trial 

cannot  be  raised  on. 

See  Cook  v.  Wardens,  etc.    (Mem.) 

594 

ARREST. 

1.  If  an  order  of  arrest  is  granted 
in  a  case  not  autliorized  by  the 
Code,  or  where  the  affidavits  fail 
to  establish  one  of  the  specified 
causes  of  arrest,  the  order  may  be 
reviewed  in  this  court;  but  where 
the  granting  of  the  order  depends 
upon  the  credibility  of  witnesses, 
or  upon  inferences  to  be  drawn 
from  circumstances  as  to  which 
intelligent  men  may  fairly  difter, 
the  general  rule  of  this  court  is  to 
follow  the  conclusions  of  fact  of 
the  court  below    Wright  v.  Brown. 

1 

2.  As  to  whether  the  court,  has  pow- 
er to  review  the  merits  of  the  order 
upon  the  facts,  qumre.  Id. 

3.  The  alleged  ^ound  for  an  order 
of  arrest  was  traud  on  the  part  of 
defendant,  in  contracting  a  debt 
for  the  purchase-price  of  6,000 
bushels  of  malt.  The  affidavits 
disclosed  that  defendant  was  a 
brewer;  he  gave  his  notes  for  the 
malt  at  two,  three  and  four  months. 
Defendant  was,  at  the  time,  indebt- 
ed to  his  wife  about  $75,000,  and 
to  others  about  $55,000,  a  portion 
of  which  was  in  suit  and  liable  at 
any  time  to  go  into  judgment. 
His  property  was  all  personal, 
worth  about  $20,000.  The  notes 
were  given  January  eighth;  on  the 
fourteenth  he  borrowed  of  his 
brother  $9,000,  giving  a  chattel 
mortgage  on  all  his  property,  ex- 
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cept  the  malt  so  purchased;  on 
the  fifteenth,  he  borrowed  of  an- 
other person  $4,500,  on  5,000  bush- 
els of  the  malt;  on  the  eighteenth, 
he  sold  all  his  property,  except 
the  malt,  to  his  wife,  subject  to 
the  mortgage,  the  purchase-price 
being  applied  upon  his  indebted- 
ness to  her;  and  on  February 
eighth  he  sold  to  her  the  malt, 
subject  to  the  loan,  the  balance 
being  applied  in  the  same  manner, 
and  stopped  business.  Defend- 
ant's affidavit  set  forth  facts  tend- 
ing to  explain  these  circumstances, 
and  alleged  that  he  intended  to 
continue  in  business  and  to  pay 
for  the  malt  when  he  purchased. 
No  false  representations  were 
claimed  to  have  been  made  by 
him,  and  no  act  or  device  was 
resorted  to,  to  deceive  plaintiff. 
Defendant  was  solicited  to  pur- 
chase, and  urged  to  increase  the 
amount  beyond  what  he  desired 
to  purchase.  Held  (Church,  Ch. 
J. ,  Earl  and  Andrews,  J  J. ,  dis- 
senting), that  upon  the  case  made 
by  plamtiff  the  inference  was  le- 
gitimate that  defendant  must  have 
known  when  he  purchased  the 
malt,  that  he  could  not  continue 
in  business  and  pav  for  it,  and 
hence  was  chargeable  with  an  in- 
tent not  to  pay;  that  to  what  ex- 
tent such  case  was  impaired  by  the 
averments  and  explanations  of  de- 
fendant, depended  partly  upon  the 
force  to  be  given  to  the  facts  and 
the  inferences  to  be  drawn  there- 
from, and  the  conclusion  of  the 
court  below,  adverse  to  defendant, 
was  justifiable,  and  so  conclusive 
here.  Id. 

4  This  court  will  not  review  a  de- 
cision denying  or  vacating  an  or- 
der of  arrest  where,  in  any  view 
of  the  facts,  such  decision  can  be 
upheld.     Liddell  v.  Paton.         893 

What   sufficient    evidence   of 

fraud  on  part  of  insolvent  banker 
to  authorize  order  of 

See  Anonymous.     (Mem.)     599 


ASSESSMENT  AND  TAXATION. 

1.  Under  the  provisions  of  the  act 
of  1813,  "to  reduce  several  acts 
relating  particularly  to  the  city  of 


78 
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New  York  to  one  act "  (§  88,  chap. 
86,  Revised  Laws  of  1813),  the 
omission  of  the  city  corporation 
to  pa^  an  award  for  land  taken 
for  widening  a  street,  within  four 
months  after  confirmation  of  the 
report  of  the  commissioners  of 
estimate  and  assessment,  does  not 
alone  give  a  right  of  action  for  its 
recovery;  there  must  be,  in  addi- 
tion, an  application  to  the  city  for 
payment  after  the  expiration  of 
the  four  months,  by  the  party  en- 
titled thereto.  Fisher  v.  Mayor, 
etc.  78 

2.  The  statute  of  limitations,  there- 
fore, does  not  commence  to  run 
against  such'  a  cause  of  action 
until  application  is  so  made.     Id. 

8.  Under  said  act,  until  the  confirm- 
ation of  the  report  of  said  com- 
missioners, no  uen  is  created  by 
the  oroceedings  upon  land  as- 
sessed. Id. 

4.  The  inability  to  find  an  order  of 
confirmation  is  not  conclusive  evi- 
dence that  no  such  order  was 
made.  It  is  competent  to  estab- 
lish it  by  other  proof.  Id. 

6.  It  seems,  that  an  entry  made  by  the 
corporation  attorney,  in  his  regis- 
ter, of  the  making  of  such  omer 
is,  after  his  death,  admissible  to 
prove  that  fact.  Id. 

6.  A  copy,  however,  of  an  entry 
made  in  the  register  of  an  attor- 
ney, whose  death  is  not  proved, 
is  not  competent.  Id. 

7.  As  to  an  assessment  made  under 
said  act,  prior  to  the  Code,  a  pre- 
sumption of  payment,  attached 
after  twenty  years  from  the  entry 
of  the  order  of  confirmation, 
which  presumption  can  only  be 
rebutted  by  proof  of  actual  pay- 
ment of  a  portion  thereof  withm 
twenty  years,  or  by  a  written 
acknowledgment  of  indebtedness 
or  liability;  proof  that  the  assess- 
ment has  not,  in  fact,  been  paid 
does  not  rebiit  the  statutory  pre- 
sumption. Id, 

8.  A  certificate  of  the  absence  of 
fraud  given  in  pursuance  of,  and 
by  the  commissioners  appointed 


by  the  "act  in  relation  to  cer- 
tain local  improvements  in  the 
city  of  New  York "  (chap.  580, 
Laws  of  1872\  cures  any  irregu- 
larities and  defects  in  the  pro- 
ceedings of  the  common  council 
in  passing  the  ordinances,  and 
any  omission  to  advertise  the 
same,  and  validates  an  assessment 
for  repaving  a  street  in  the  city 
of  New  York,  upon  property  for 
which  an  assessment  has  been 
paid  for  paving,  where  the  work 
was  done  after  the  passage  of  said 
act  and  prior  to  the  passage  of  the 
amendatory  act  of  1874  (chap. 
813,  Laws  of  1874).  In  re  Peug- 
not.  441 

9.  The  provision  of  section  7  of 
said  act  of  1873,  exempting  from 
the  effects  of  such  certificate  as- 
sessments for  repaving,  only  saved 
the  right  to  have  an  assessment 
vacated,  for  any  irregularity  or 
omission  to  advertise,  tto  persons 
assessed  for  a  repaving  already 
completed  at  the  time  of  the  pass- 
age of  the  act, or  then  being  done; 
the  amendment  of  this  section  by 
the  act  of  1874  extending  the  bene- 
fits of  Uiis  saving  clause  to  those 
assessed  "for  work  thereafter 
made,  done  or  performed"  took 
effect  onl^  from  the  time  of  its 
incorporation  into  the  original 
section,  and  had  no  retroactive 
effect.  Id, 

10.  An  ordinance  authorizing  the 
repaving  of  a  street  was  passed 
April  29,  1871,  an  assessment  for 
the  work  was  confirmed  January 
80,  1874,  before  the  passage  of 
said  amendatory  act.  In  a  peti- 
tion presented  on  application  to 
vacate  the  assessment  it  did  not 
af&rmatively  appear,  nor  was  there 
anything  shown  &om  which  it 
could  be  reasonably  inferred,  that 
the  work  was  in  progress  on  May 
7,  1872,  the  date  of  the  passage  of 
the  original  act;  the  requisite  cer- 
tificate was  given  by  the  commis- 
sioners. HSd,  that  an  order  va- 
cating the  assessment  was  error. 

Id. 

11.  As  to  whether  the  exception  in 
said  section  was  not  confined  to 
cases  where  the  contracts  had  not 
been  passed  upon  by  the  commis- 
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doners  and  declared  free  of  fraud, 

Id.  Under  the  provisions  of  the  act 
of  1866  (chap.  761,  Laws  of  1866), 
'authorizing  the  taxation  of 
the  stockholders  of  banks,''  etc., 
the  actual,  and  not  the  par,  yalue 
of  the  shares  of  the  capital  stock 
of  national  banks  is  the  basis  of 
assessment  and  taxation.  I'leople 
«0  rel.  V.  (hm's  Tcums,  etc.         516 

18.  It  is  the  duty  of  assessors  to  as- 
certain the  actual  value  of  the 
shares  held  by  stockholders,  and, 
after  deducting  their  proportion  of 
the  value  of  the  real  estate  owned 
by  the  bank,  the  balance  is  the  pro- 
per sum  to  be  assessed.  Id, 

14.  The  act  of  1865  (chap.  97,  Laws 
of  1865),  authorizing  State  banks 
to  become  national  banks,  did  not 
give  to  a  bank,  availing  itself  of  the 
privilege,  a  contract  that  its  shares 
should  not  be  assessed  for  more 
than  their  par  value.  Id. 

15.  Said  act,  so  far  as  it  provides  for 
the  taxation  of  national  banks, 
having  been  declared  unconstitu- 
tional and  void  by  the  United 
States  courts  (Fan.  Aden  v.  Th^ 
Assessors,  3  Wall.,  573  ;  People  v. 
Gomrs.y  4  id.,  244),  if  a  contract 
was  intended,  the  intent  failed, 
and  could  not  affect  future  legisla- 
tion. Id. 

16.  The  fact  that  State  banks  can 
divide  up  their  surplus,  while  na- 
tional banks  are  required  to  keep 
on  hand  a  portion  of  theirs,  does 
not  make  the  mode  of  assessment 
and  taxation  prescribed  by  the  act 
of  1865  unjustly  to  discriminate 
against  the  latter.  Id. 

17.  The  legislature,  therefore,  by 
the  enactment  of  said  provision 
of  the  act  of  1866,  did  not  inter- 
fere with  any  of  the  constitutional 
rigltts  of  a  bank  which,  under  the 
provisions  of  said  act  of  1865,  was 
converted  from  a  State  into  a  na- 
tional bank.  Id. 

18.  The  legislature  has  power  to  au- 
thorize the  lands  of  the  State  to  be 
assessed  for  local  improvements. 
Bdstan  v.  GiPy  of  BoMster.     528 


19.  The  provision  of  the  Revised 
Statutes  (IRS.,  387,  §  1)  exempt- 
ing from  taxation  lands  belonging 
to  the  State,  relates  to  general, 
county  and  State  taxes;  it  has  no 
reference  to  assessments  for  im- 

Erovements    made  under  special 
kws  and  of  a  local  character.    Id. 

20.  The  provision  of  the  charter  of 
the  city  of  Rochester,  of  1861 
(chap  143,  Laws  of  1861),  provid- 
ing that  property  which  is  exempt- 
ed from  taxation  by  the  general 
laws  of  the  State  may  be  assessed 
and  taxed  for  local  improvements, 
includes  lands  of  the  State,  and 
removed,  as  far  as  such  lands  situ- 
ate in  said  city  are  concerned,  any 
exemption  then  existing  by  statute 
or  otherwise.  Id. 

21.  Under  the  provisions  of  said 
charter  the  common  council  of  the 
city,  by  ordinance,  ordered  one  tier 
of  lots  on  each  side  of  Oak  street, 
within  certain  limits,  to  be  assessed 
for  a  local  improvement.  The 
assessors  omittted  certain  lots  be- 
longing to  the  State  within  the 
prescribed  limits,  and  imposed  the 
whole  assessment  upon  the  owners 
of  other  lots.  Li  an  action  by  said 
owners  to  restrain  the  collection  of 
the  assessment,  JuHd,  that  the  as- 
sessment was  illegal  and  void,  and 
the  action  was  maintainable;  that 
the  assessors  in  failing  to  comply 
with  the  ordinance  and  with  the 
requirements  of  the  statute,  did 
not  act  judicially;  and  that  their 
decision  could  be  reviewed  collat- 
erally. Id. 

22.  In  the  absence  of  proof  it  wiU 
not  be  assumed  in  such  case 
that  plaintijSs'  taxes  will  only  be 
increased  to  an  amount  so  trifling 
that  the  court  will  not  interfere; 
the  presumption  is  the  other  way. 

Id. 

28.  Plaintiffs  were  not  bound  to 
offer  to  pay  their  proportion  of  the 
assessment  Id. 

24.  Nor  was  it  necessary  to  prove  on 
the  trial  that  the  property  omitted 
was  benefited  by  the  improvement. 
The  common  council,  in  passing 
the  ordinance  prescribing  the  ter- 
ritory to  be  assessed,  adjudged  that 
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all  parts  thereof  were  benefited, 
and  bound  the  assessors  to  assume 
that  the  lands  omitted  derived 
some  benefit;  and  on  that  assump- 
tion it  should  have  been  assessed. 

Id. 

2o.  A  confirmation  of  the  assessment 
by  the  common  council,  after  no- 
tice, did  not  preclude  plaintiffs 
from  the  equitable  relief  sought. 
The  provisions  of  the  charter  re- 
lating to  the  confirmation  of  as- 
sessments (§§  197-199)  vests  no  au- 
thority in  tlie  common  council  to 
confirm  an  assessment  made  in  vio- 
lation of  an  ordinance.  Id. 

26.  The  petitioner  filed  his  petition 
under  chapter  338,  Laws  of  1858, 
asking  to  vacate  an  assessment  for 
a  local  improvement  in  the  city  of 
New  York.  The  prayer  of  the 
petition  was  granted  by  the 
Special  Term,  but  the  order  there- 
on was  subsequently  vacated  by  a 
Special  Term  order,  which  was 
affirmed  by  the  General  Term. 
No  order  was  made,  however,  de- 
nying the  prayer  of  the  petition. 
Hdd,  that  the  General  Term  order 
was  not  appealable  under  subdivi- 
sion 3  of  section  11  of  the  Code, 
as  it  was  not  a  final  order;  that 
the  result  of  the  order  was  to 
leave  the  petition  undisposed  of 
and  ready  to  be  brought  again  to 
a  hearing.    In  re  Moare.  555 

ArticU  3,  section  17,   of  State 

Constitution,  prohibiting  the  mak- 
ing of  an  existing  law  applicable  to 
or  a  part  <^  an  act,  except  by  insert- 
ing it  in  the  act,  does  not  pro- 
hibit the  legislature  from  directing 
that  an  assessment  for  a  public  work 
directed  to  be  paid  by  tax  shaU  be 
made  and  the  tax  collected  in  the 
manner  provided  by  law. 

See  People  ex  rel.  Comrs,  v.  Banks. 

568 

ASSIGNMENT. 

1.  An  assignee  of  a  mortage  takes 
it  subject  to  the  equities  attend- 
ing its  execution;  he  stands  in  the 
place  of  the  mortgagee  and  can 
only  enforce  it  in  case  it  could  be 
enforced  by  the  latter  if  he  had 
not  assigned  it     Orane  v.  Turner. 

437 


2.  P.  and  wife  executed  a  mortgage 
upon  premises  of  which  the  for- 
mer had  possession  under  a  con- 
tract of  sale,  which  mortgage  was 
duly  recorded.  P.  thereafter  re- 
ceived a  deed,  which  was  record- 
ed; the  mortgage  was  assigned  to 
plaintiff's  testator.  P.  subsequent- 
ly sold  and  conveyed  the  premises, 
receiving  from  the  grantee  a  mort- 

•  gage  for  a  part  of  the  purchase- 
money,  which  was  duly  recorded ; 
the  grantee  had  notice  of  the  prior 
mortgage,  P.  assigned  his  mort- 
gage to  defendant  T. ,  assuring  him 
that  the  mortgage  was  the  first 
lien.  T.  searched  the  records  back 
to  the  deed  to  P.  In  an  action  to 
foreclose  the  first  mortgage,  T. 
claimed  that  his  mortgage  was  en- 
titled topriority.  Held,  imtenable ; 
that  as  I*,  would  be  estopped  from 
claiming  a  priority  if  he  had  re- 
tained tne  mortgage,  his  assignee 
had  no  superior  right  and  was 
also  estopped;  and  that  the  fact 
that  the  records  showed  a  perfect 
chain  of  title  sustaining  T.'s  mort- 
gage gave  it  no  precedence.      Id. 

8.  The  only  effect  of  recording  an 
assignment  of  a  mortgage  is  to 
protect  the  assignee  against  a  sub- 
sequent sale  by  the  mortgagee  of 
the  same  mortgage.  Id. 


ASSIGNMENT    FOR    BENEFIT 
OF  CREDITORS. 

1.  Under  the  act  of  1874  (chap.  600, 
Laws  of  1874)  in  relation  to  assign- 
ments for  the  benefit  of  creditors, 
an  omission  to  make  and  deliver 
verified  schedules  does  not  invali- 
date the  assignment.  Produce  Bk. 
V.  Mort<m.  199 

2.  This  action  was  brought  upon  a 
promissory  note  made  oy  C.  and 
mdorsed  for  his  accommodation 
by  defendant's  testator.  The  firm 
in  which  C.  was  a  partner  made 
an  assignment  for  the  benefit  of 
creditors  to  plaintiff,  giving  pre- 
ferences, defendant's  testator  being 
one  of  the  preferred  creditors. 
Defendant  claimed  that  'plaintiff 
had  collected,  as  assignee,  suffi- 
cient to  pay  the  preferred  debts. 
This  claim  was  disputed  and  there 
had  been  no  settlement  of  plain- 
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tifTs  accounts,  as  assi^ee.  Held, 
that  defendant  coula  not,  in  this 
action,  compel  an  application  by 
plaintiff  of  the  funds  in  his  hands, 
as  assignee,  toward  the  payment 
of  the  note;  that  the  amount  in 
his  hands  applicable  for  that  pur- 
pose could  only  be  determined  by 
an  accounting,  and  the  assignee 
was  entitled  to  have  his  entire 
account  settled  in  one  accounting, 
which  should  protect  him  against 
all  the  parties  who  could  claim 
under  the  assignment;  he  could 
not  be  compelled  to  account  sepa- 
rately to  each  creditor.  Bailey  v. 
B&rgen,  846 

'.  Where  different  actions  have 
been  brought  by  creditors,  in  be- 
half of  themselves  and  the  other 
creditors,  against  an  assignee  for 
the  benefit  of  creditors,  for  an  ac- 
counting and  closing  of  the  trust, 
the  court  has  power  to  make  an 
order  to  compel  all  the  creditors 
to  come  in  and  prove  their  claims 
in  the  suit  first  brought,  or  where- 
in interlocutory  judgment  is  first 
obtained,  and  to  stay  all  proceed- 
ings in  the  other  actions.  Tratfis 
V.  Myers.  542 

4  The  terms  of  the  order  are  with- 
in the  discretion  of  the  court,  and 
cannot  be  reviewed  here.  Id. 


ATTORNEY  AND  CLIENT. 

1.  Under  the  provisions  of  the  act  of 
1871  (chap.  486,  Laws  of  1871)  in 
relation  to  the  qualifications  of 
persons  applying  to  be  admitted 
to  practice  as  attorneys,  etc. ,  it  is 
for  the  (General  Term  to  satisfy 
itself  of  and  to  approve  the  appli- 
cant "  for  his  good  character  and 
learning."  The  exercise  of  this 
cQscretionary  power  by  the  Gen- 
eral Term  cannot,  ordinarily,  be 
reviewed  or  interfered  with  by 
this  court.    In  re  Beggs,  1^ 

2.  It  seems  that  if  the  General  Term 
should  deny,  in  a  particular  case, 
that  it  had  the  legal  power  to  ad- 
mit, though  satisfied  that  the  ap- 
plicant was  possessed  of  the  re- 
quisite qualifications,  this  court 
miffht  review  the  order  so  far  as 
to  discover  whether  the  power  ex- 


isted; so,  also,  if  a  clear  case  of 
abuse  of  discretion  appeared  this 
court  might  correct.  Id. 

8.  An  appeal  from  an  order  refusing 
to  approve  of  the  good  character 
of  an  applicant,  and  denying  his 
admission  on  that  ground,  cannot 
be  sustained  where  the  case  fur- 
nished does  not  present  all  the 
facts  before  the  General  Term  and 
upon  which  it  acted.  Id. 

4  Certain  -judgment  creditors  of  the 
owner  of  the  equity  of  redemp- 
tion were  not  made  parties  origin- 
ally to  an  action  for  foreclose- 
ure.  After  entry  of  judgment, 
upon  written  consent  of  the  attor- 
neys for  said  creditors,  it  was 
ordered  that  all  the  papers  and 
proceedings  be  amended,  n^une  pro 
tunc,  by  adding  their  names,  and 
that  they  be  bound  by  the  pro- 
ceedings. Held,  that  it  was  in- 
cumbent upon  plaintiff  to  estab- 
lish unequivocally,  the  authority 
of  the  attorneys  to  enter  into  the 
stipulation;  that  without  such  au- 
thority the  judgment  creditors 
were  not  bound;  and,  in  the  ab- 
sence of  proof  thereof,  a  pur- 
chaser on  sale  under  the  judgment 
could  not  be  compelled  to  take  the 
title.     l4/an  v.  Lyan.  250 

5.  Where  process  for  the  commence- 
ment of  an  action  in  a  State  court 
against  a  foreign  insurance  corpo- 
ration, doing  business  in  the  State, 
has  been  served  upon  it  in  the 
manner  prescribed  by  the  insur- 
ance laws  of  the  State,  and  the 
attorney  who  appears  for  it  in  the 
State  court,  at  the  time  of  enter- 
ing a4  appearance,  files  a  petition 
and  moves  for  a  removal  of  the 
cause,  the  defendant  is  bound  by 
the  acts  of  the  attorney,  and  the 
petition  and  filing  are  its  acts. 
Shaft  V.  Phomix  Ins.  Co.  544 


ATTORNEY-GENERAL. 

1.  Under  the  provisions  of  the  Code 
(§  432)  authorizing  actions  in  the 
nature  of  a  qt^  warranto  to  try  the 
title  to  office,  no  positive  duty  is 
imposed  upon  the  attorney-general 
to  bring  an  action  upon  request  of 
a  party  claiming  office  from  which 


622 


INDEX. 


he  is  expelled,  but  it  is  a  matter 
within  his  (Uscretion,  and  tiie 
courts  cannot  sit  in  judgment  upon 
his  exercise  thereof  or  coerce  his 
:tion.    People  ex  rei.  y.  FavrchUd. 

334 

2.  Accordingly,  hdd,  that  a  man- 
damue  would  not  lie  at  the  in- 
stance of  a  claimant  to  an  office 
to  compel  the  attorney-general  to 
commence  such  an  action.         Id. 


8.  No  superior  right  to  compel  ac- 
tion on  the  part  of  the  attorney- 
general  is  giyen  bj  the  fact  that 
the  incimibent  of  the  office  holds 
under  a  law  attempting  to  abro- 
gate the  form  of  goyemment  of 
a  municipal  corporation  and  to 
create  a  new  one,  which  law  is 
claimed  by  the  contestant  to  be 
unconstitutional.     The   attorney- 

general  cannot  be  compelled  to 
ring  an  action  to  settle  that  ques- 
tion. Id, 


BANES  AND  BANKING. 

1.  In  an  action  by  a  bank  to  recover 
the  amount  paid  upon  a  raised 
check  which  had  been  certified  by 
it,  eyidence  that  by  the  custom  and 
common  understanding  of  banks 
and  merchants  the  words  "certi- 
fied "  at  the  time  of  the  certifica- 
tion, when  used  in  the  certification 
of  checks,  is  construed  to  import 
an  obligation  on  the  part  of  the 
certifying  bank  to  pay  the  amount 
stated,  in  the  check,  notwithstand- 
ing the  body  of  it  was  forged,  is 
inadmissible.  Secfu/rity  Sk.  y. 
l^at.  Bk,  BejfmbUc.  458 

3.  The  pl^ntiff  in  such  an  action  is 
not  estopped  from  alle^ng  the 
forgery  by  the  fact  that  its  teller 
at  me  time  tiie  check  was  pre- 
sented for  certification  upon 
doubts  being  expressed  in  regard 
to  it  by  the  person  presenting  it, 
stated  that  it  was  right  in  every 
particular.  It  is  no  part  of  a  tel- 
ler's duty  to  give  an  assurance  as 
to  the  genuineness  of  a  check, 
except  in  respect  to  the  signature 
of  the  drawer;  and  beyond  that 
the  bank  is  not  bound  by  his 
representations.  Id, 


3.  Under  the  proyisions  of  the  act 
of  1866  (chap.  761,  Laws  of  1866), 
"  authorizing  the  taxation  of  the 
stockholders  of  banks,"  etc.,  the 
actual,  and  not  the  {mut,  value  of 
the  shares  of  the  capital  stock  of 
national  banks  is  the  basis  of 
assessment  and  taxation.  I^BOpie 
ex  rel.  v.  Omnrs,  Taxes,  etc       516 

4  It  is  the  duty  of  assessors  to 
ascertain  the  actual  value  of  the 
shares  held  b^  a  stockholder,  and, 
after  deductmg  their  proportion 
of  the  value  of  the  real  estate 
owned  by  the  bank,  the  balance 
is  the  proper  sum  to  be  assessed. 

Id. 

5.  The  act  of  1S75  (chap.  97,  Laws 
of  1865),  authorizing  State  banks 
to  become  national  banks,  did  not 
give  to  a  bank  availing  itself  of 
the  privilege  a  contract  that  its 
^ares  shoiud  not  be  assessed  for 
more  than  their  par  value.        Id. 

6.  Said  act,  so  far  as  it  provides  for 
the  taxation  of  national  banks, 
having  been  declared  unconstitu- 
tional and  void  by  the  United 
States  courts  {Van  Alien  v.  The 
Assessors,  3  Wall.,  573;  People  v. 
Gomrs.,  4  id.,  244),  if  a  contract 
was  intended,  the  intent  failed, 
and  could  not  affect  future  lejds- 
lation.  Id, 

7.  The  fact  that  State  banks  can 
divide  up  their  surplus,  while 
national  banks  are  required  to 
keep  on  hand  a  portion  of  theirs, 
does  not  make  the  mode  of  assess- 
ment and  taxation  prescribed  by 
the  act  of  1865  unjustly  to  dis- 
criminate against  the  latter.      Id. 

8.  The  legislature,  therefore,  by  the 
enactment  of  said  provision  of  the 
act  of  1866,  did  not  interfere  with 
any  of  the  constitutional  rights  of 
a  Dank  which,  under  the  provi- 
sions of  said  act  of  1865,  was  con- 
verted from  a  State  into  a  national 
bank.  iSL 

9.  In  the  case  of  bankers,  where 
greater  confidence  is  asked  and 
reposed,  and  where  dishonest 
dealings  may  cause  wide-spread 
disaster,  a  more  rigid  respon^- 
bility  for  good  faith  and  honest 
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dealing  will  be  enforced  than  in 
the  case  of  merchants  and  other 
traders.    Anonymous,  598. 

10.  A  banker  who  is,  to  his  own 
knowledge,  hopelessly  insolvent, 
cannot  honestly  continue  his  busi- 
ness and  receive  the  money  of  his 
customers ;  and  although  having 
no  actual  intent  to  cheat  and  de- 
fraud a  particular  customer,  he 
will  be  held  to  have  intended  the 
inevitable  consequences  of  his  act, 
».  «.,  to  cheat  ana  defraud  all  per- 
sons whose  money  he  receives, 
and  whom  he  fails  to  pay  before 
he  is  compelled  to  stop  business. 

Id. 

BEQUESTS. 
See  Wills. 


BILLS,  NOTES,  CHECKS. 

1.  This  action  was  brought  upon  a 
promissory  note  made  by  0.  and 
indorsed  for  his  accommodation 
by  defendant's  testator.  The  firm 
in  which  C.  was  a  partner  made 
an  asssignment  for  the  benefit  of 
creditors  to  plaintifP,  giving  pre- 
ferences, defendant's  testator  being 
one  of  the  preferred  creditors. 
Defendant  claimed  that  plaintiff 
had  collected,  as  assignee,  suffi- 
cient to  pay  the  preferred  debts. 
This  claim  was  disputed  and  there 
had  been  no  settlement  of  plain- 
tiffs accoimts,  as  assignee.  EM. 
that  defendant  could  not,  in  this 
action,  compel  an  application  by 
plaintiff  of  the  funds  m  his  hands, 
as  assignee,  toward  the  payment  of 
the  note;  that  the  amoimt  in  his 
hands  applicable  for  that  purpose 
could  only  be  determined  by  an 
accoimting,  and  the  assignee  was 
entitled  to  have  his  entire  account 
settled  in  one  accounting,  which 
should  protect  him  against  all  the 
parties  who  could  claim  under  the 
assignment;  he  could  not  be  com- 
pelled to  account  separately  to 
each  creditor.      Bailey  v.  Bergen. 

846 

2.  Li  an  action  by  a  bank  to  recover 
the  amount  paid  upon  a  raised 
check  which  had  been  certified  by 
iX,  evidence  that  by  the  custom 


and  common  understanding  of 
banks  and  merchants  the  words 
"  certified  "  at  the  time  of  the  cer- 
tification, when  used  in  the  certi- 
cation  of  checks,  is  construed  to 
impart  an  obligation  on  the  part 
of  the  certifying  bank  to  pay  the 
amount  stated  in  the  check,  not- 
withstanding the  body  of  it  was 
forged,  is  inadmissible.  Beewriiy 
Bk.  V.  JNdt  Bk.  of  BepubUc,     459 

8,  The  plaintiff  in  such  an  action  is 
not  estopped  from  alleging  the 
forgery  by  the  fact  that  its  teller,  at 
the  time  the  check  was  presented 
for  certification,  upon  doubts  being 
expressed  in  regard  to  it  by  the 
person  presenting  it,  stated  that 
it  was  right  in  everv  particular. 
It  is  no  part  of  a  teller's  duty  to 
give  an  assurance  as  to  the 
genuineness  of  a  check,  except  in 
respect  to  the  signature  of  the 
drawer;  and  beyond  that  the  bank 
is  not  bound  by  his  representa- 
tions. Id. 


BILL  OF  PEACE. 
When  action  to  restrain  pro- 


secution to  recover  statutory  penalty 
cannot  be  sustained  as. 
See  WaUackY.  Society,  etc.  28 


BOARD  OP  SUPERVISORS. 


/Sm  SUFBBVISOBa. 


BONA-FIDE  PURCHASER 

One  to  whom  a  bond  and  mortgage, 
given  to  secure  the  price  of  prop- 
erty upon  a  fraudulent  sale,  is  as- 
simed  without  any  pecuniary  con- 
sideration being  paid  but  simply  as 
a  gift,  does  not  occupy  the  position 
ofa  bona-flde  purchaser,  so  that  the 
contract  cannot  be  rescinded  as  to 
him.    Bakery.  Lefier.  804 

When  mortgage  is  taken  in 

good  faHh,  has  preference  over  prior 
judgment,  upon  the  docket  of  whiM  has 
been  indorsed  "  secured  on  oppedL" 

SeeU.  D.S  Inst.  v.  Dwryea,      84 
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BOND. 

1.  Defendant  executed  a  bond,  "  to 
be  binding  for  one  year  only  from 
date,"  conditioned  that  G.  would 
pay  within  five  days  after  maturity 
any  paper  discounted  by  plaintiff 
for  him.  In  an  action  upon  the 
bond,  hdd  (Chubch,  Ch.  J.,  dis- 
senting), that  the  limitation  as  to 
time  related  to  the  time  when  pa- 
per was  discounted,  not  when  it 
matured;  and  that  under  it  de- 
fendant was  liable  for  paper  dis- 
counted within  the  year,  but  not 
maturing  until  after  its  expiration. 
Dcms  V.  Capeland.  127 

2.  ¥,,  defendant's  intestate,  exe- 
cuted to  P.,  plaintiff's  testator, 
his  bond,  conditioned  to  pay 
$6,763,  in  installments,  with  an- 
nual interest,  at  six  per  cent.  F. 
was  the  agent  of  P.,  and  had  in 
his  hands  this  bond,  with  the 
other  securities  of  his  principal. 
F.  annually  computed  the  amount 
due  upon  the  bond,  compounding 
the  interest,  attaching  each  yearly 
computation  to  the  bond,  and  en- 
tering it  in  a  bond  book  kept  by 
him  as  such  agent.  At  the  termi- 
nation of  F.'s  agency,  an  account 
was  stated  between  him  and  his 
principal,  one  item  of  which  was 
the  amount  found  due  upon  the 
bond,  with  interest  so  compound- 
ed ;  reckoning  simple  interest  only, 
the  payments  made  by  F.  upon 
the  bonds  were  more  than  suffi- 
cient to  pay  it  in  full.  In  an  ac- 
tion upon  the  account  stated,  hM 
(Church,  Ch.  J.,  Foloer  and 
Eabl,  J  J. ,  dissenting),  that  there 
was  no  promise  or  agreement  to 
pay  compound  interest,  as  the 
statement  of  the  account  was  but 
an  admission  of  the  correctness  of 
the  balance  with  interest  com- 
pounded ;  that  if  one  could  be  con- 
strued or  implied  from  the  account 
stated,  there  was  no  consideration 
to  support  the  same ;  and  that  the 
claim  could  not  be  brought  within 
the  principle  upon  which  com- 
pound interest  is  allowed  upon 
the  periodical  statement  of  ac- 
counts between  merchants.  Young 
V.  HiU.  162 

8.  Also,  Tield  (Church,  Ch.  J.,  Fol- 
OBR  and  EA.RL,  JJ.,  dissenting). 


that  the  amount  due  upon  tbe 
bond  could  not  be  recovered  in  an 
action  as  upon  an  account  stated; 
that  the  action  should  have  been 
brought  upon  the  bond  itself.   TiL 

See  IteCOGKIZAlTCE. 

Town  Bondino. 


BROKER 
-Action  for  eomimeaions  agreed 


to  he  paid  by  preeident  of  corporation 
for  sale  of  its  bonds. 

See  SeMgman  v  S.  and  Hf.  Ala,  R, 
B,  Go.    (Mem.)  584 


BUILDING^  CONTRACT. 

1.  One  C.  contracted  to  erect  a 
building  on  defendant's  premises, 
eighty  per  cent  of  the  contract- 
price  to  be  paid  during  the  pro- 
gress of  the  work,  the  residue 
when  it  was  completed.  After  the 
eighty  per  cent  was  paid,  a  me- 
cSinic's  lien  was  filed  for  materi- 
als furnished  to  C.  In  an  action 
to  foreclose  the  same,  defendant 
offered  to  prove  that  the  contract- 
or became  unable  to  complete  the 
building,  and,  after  the  filing  of 
the  lien,  defendant,  in  order  to 
complete  it,  was  forced  to,  and 
did,  purchase  materials  and  pay 
for  labor  to  an  amount  exceeding 
the  residue  unpaid.  The  evidence 
was  excluded.  Ileldf  error;  that 
expenditures  made  under  such  cir- 
cumstances could  not  be  treated 
as  payments  to  the  contractor  up- 
on his  contract,  which  would,  un- 
der the  mechanic's  lien  law  of 
1854  (chap.  412,  Laws  of  1854,  as 
amended  by  chapter  558  of  Laws 
of  1869)  render  the  owner  liable 
to  a  material-man,  even  although 
there  was  no  formal  abandonment 
of  the  contract.  Bodboum  v.  S. 
L.  G.  and  W.  Co,  215 

2.  By  the  terms  of  a  building  con- 
tract, the  work  was  to  be  com- 
pleted by  December  firsts  it  was 
not  so  completed.  The  contract- 
ors were  ;callcd  upon  to  do  extra 
work,  and,  with  the  consent  of 
the  owner,  continued  work  until 
January  eighth  thereafter,  when 
they  failed  and  discontinued  wor^. 
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The  owner  did  not  declare  the  con- 
tract forfeited,  but  obtained  the 
contractor's  consent  to  go  on  and 
finish  it.  The  cost  of  completing 
the  work  was  less  than  the  amount 
unpaid  upon  the  contract,  adding 
thereto  the  value  of  the  extra 
work.  In  an  action  by  a  material- 
man to  foreclose  a  mechanic's  lien, 
held,  that  the  owner  could  not 
claim  the  contract  forfeited;  but 
the  inference  was  that  he  under- 
took to  complete  the  building  at 
the  contractor's  expense,  and  that 
the  lienors  were  entitled  to  the 
residue.     Whedm'  v.  8<k>fiM,    311 

3.  Plaintiffs  contracted  to  put  an 
atUc  story  and  mansard  roof  on 
the  house  of  defendant,  the  final 
payment  to  be  made  when  the 
work  was  "  done  and  completel^r 
acccepted."  The  contract  speci- 
fied that  the  sides  of  the  attic 
story  were  to  be  covered  with 
plank,  the  frame  ''to  be  sheathed 
with  pine  boards,  sheathing  to  be 
covered  with  felt."  In  an  action 
upon  the  contract  to  recover  the 
final  payment,  defendant's  evi- 
dence tended  to  show  that  a  strip 
two  or  three  feet  wide,  extena- 
ing  across  the  house  on  one  side 
in  the  new  attic  story,  was  left  by 
plaintiffs  without  any  felt,  cover- 
ing the  sheathinff.  HieUd,  that  the 
contract  required  plaintiffs  to  cov- 
er the  entire  sheathing  with  felt; 
that  this  was  a  question  of  law 
for  the  court,  and  a  submission 
thereof  to  the  jury  was  error. 
Gladui  V.  Black,  568 

GorUfract  to  huUd  tehaol-hmue 

eomtrued, 
8eeOooky.AU&n.    (Mem.)         678 


Austin  V.  Eaw9(m  (44  K.  Y.,  68)  dis- 
tinguished,   dmith  V.  RaU,        51 

G larky,  Gomr%,,  tftc^  (1  T.  &  C,  1931, 

6d 


distinguished.    People  ex  rel. 
torv.  IjhriewdUL 


OASES  REVERSED,  DISTIN- 
GUISHED, LIMITED,  OVER- 
RULED AND  DISAPPROVED. 

Fkdrfait  v.  N,  F.  G,  and  K  B.  B. 
B  Go.  (5  J.  &  S.,  516)  reversed. 
Bmfaoi  V.  N,  T.  G  omd  H,  B  B 
B  Go.  11 

Lvoy  V.  BnUk  M  N.  T.,  589)  dis- 
tinguished.    TrapTiagen  v.  Burt. 

85 
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Aekerman  v.  Boyt  (6  Hun,  801)  re- 
versed.   Aekermany.  Gorton.    68 

Weawr  v.  Borden  (4%  N.  Y.,  286) 
distinguished.  JI.  D.  dogs.  Inet. 
V.  Ihiryea.  87 

Gary  v.  WkUe  (52  N.  Y.,  138)  distin- 
guished. U.  D.  Sigs.  Inst.  v. 
Vuryea.  87 

Swpre.  V.  Brians  (2  Den.,  26)  distin- 
guished. FeopU  V.  duprs.  Mont. 
Go,  114 

People  V.  8wprs.  lAe.  Go,  ^  Barb. , 
118)  distinguished.  Petyple  v. 
Suprs,  Mont.  Go.  114 

Suvrs.  V.  BMsaU  (4  Wend.,  453) 
distinguished.  Jnople  v.  Suprs. 
Mont.  Go.  114 

PeopU  V.  Stocking  (50  Barb.,  578) 
distinguished.  People  v.  9uprs. 
Mont.  Go.  114 

People  V.  atout  (23  Barb.,  349)  dis- 
tmguished.  Piople  v.  Suprs.  Mont. 
Go.  114 

In  re  Graduates,  etc.  (11  Abb.  Pr., 
301),  distinguished.    In  re  Beggs. 

121 

Ibwler  V.  Gold  Exchange  Bk.  (6  Hun, 
186)  reversed.  Pbtoler  v.  JV.  T. 
Gold  Exchange  Bk,  188 

Young  v.  BOl  (6  Hun,  613)  reversed. 
Young  v.  HtU.  162 

Moiory  v.  Bishop  (5  Paige,  98)  lim- 
ited.    Young  v.  HOI.  169 

Stewart  v.  fWrw  (55  N.  Y.,  621) 
distinguished.    lining  y.  Bill,  170 

Edington  v.  Mut.  L.  Ins.  Go.  (5  Hun, 
1)  reversed  on  last  point  stated. 
Edington  v.  Mv^.  L,  Ins.  Go.    185 

Smft  V.  Mass.  Mut.  L.  Ins.  Go.  (fiS 
N.  Y..  186)  distinguished.  Edina- 
ton  V,  Mut.  L.  Ins.  Go.  198 
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Jbu.  Co. 


Edugttm  T.  MmL  L. 

1^ 


Frodnat  Bk  r.  Mortom  (9  J.  M  S., 
3SS)  dh^pproTed.     Pr9dueg  Bk, 

Aman  t.  G^.  IT.  A  Co.  (^  Hon.  M^i 
lerened.    Sbmat^  t.  ff.  IT.  JSL  Cb. 


G.amdW. 

Bod- 

Q.und  W. 

215 


r.Bgii'Z 
Sjgkr.KgU, 


SMen  ^  a 


McWSOanT 

Co.  (5  Hon,  \2) 
bourn  T.  Seneea 
Co. 


(»  X.  T^  41« 


{^Mun^iu  T.  ul^.  /lUL  Cb.  (5  Hon, 
9.M)  rerenecL  Cwmndna  t.  J^. 
/iM.  Co.  300 

iWjK  T.  il^.  Ins.  Cb.  (5  T.  &  C, 
619)  dislmgiiislied.     Cummim  t. 

fFkf^^  T.  Oi^  JfljL  Co.  (15  Wis., 
1:^  dintingiiiahed.  Cummiju  r. 
Ag.  Ins.  Co.  263 

Haurison  t.  OEfv  /lu.  Co.  (9  AI,  231) 
dwtiDffoishea  Cummn»  t.  J^. 
/n#.  Gb.  263 

JSWft  T.  QtMiuy  /iM.  a».  (10  AL,228) 
distinntlBhed.  O^mimiw  t.  Ag. 
Ins.  Co.  263 

/tt<fe  y.  Hughes  (8  J.  &  S.,  126)  re- 
rened.    «/tf^  y.  Hughes.  267 

Han,  275)  reyeraecL    FiopU  ex  rsL 
T.  i9ifpr«.  Col.  Co.  830 

Aurtf  y.  MaHin  (7  N".  Y.,  210)  ques- 
tioned.    WOson  y.  ^nd^.     341 

BcoriU  y.  J^Mntt  (20  N.  Y.,  40)  dis- 
tinguished.    CoUon  y.  JBkw.      852 

Mwrdock  y.  TTonl  (8  Hun,  9)  reyersed. 
Murdoch  y.  TTanf.  887 

Msr,  Ins.  Co.  y.  JE^nmon  (15  How. 
Pr.»  182)  distinguished.  Mwrdock 
V.  TTord.  390 

Knick&rhocker  y.  iSsynkntr  (46  Barb., 
198)  distinguished.  Murdoch  y. 
TTord.  890 


r.MstumiS.  T..  ^«m 
/^  reWoodl^  (3  a  &  T..  ^^) 


T 


£4 


T. 

4tf 


In  re  Oastmore  (L  IL,  P.  *  D.,  1- 
I     distmguished.    SuUn^  Chm^ 


y.  KA^. 


B.KCS. 


DUekettr.  &  D.  and  P.  J 
(5  Hon,  165)  reyeraed. 
a.  D.  and  P.  MB.  ML  Ok. 


iSaudt  y.  Oo^^iAAHf  (8  Han,  237)  n- 
yeised.    ffimdl;  y.  C^v^g^smd,   43S 


Jfi  fv  Aelor  (53  N.  Y..  617) 
guished.    InrePmffnet 

Psople  ex  reL  MSOer  r.  AC 
(Wn:    (6    Hon,    229) 
Poople  ex  reL  MtOer  r.  Bd. 

Comrs. 


ASL 


499 


Flffnn  r.Bq.L.AM.  Soe.  ^  Ui  & 
^  Hun,  ^7)  reyersed.  /^^rK»  ▼• 
ij?.  Z.  As.  8oe.  of  U:  S.  500 

ShqftY.  Phanix  Mut  L.  Ins,  Oil  ^ 
Hun,  682)  reyersed.  8k^  r. 
PAomu;  iftf/.  £.  Ins.  Oo.  544 


Kirkpairich  y.  Hopkins  (2 
distinguished.     i9A^ 


G^2a<»iM  y.  mack  (4  Hun,  91) 
&2^iM  y.  i^idfe. 


977) 
590 


50 


People  ex  rel.  y.  Jf^r^n  (55  X.  Y., 
587)  distmguished.  PsipU  ex  rd 
V.  PkUHps, 
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TUus  ▼.  InhabiiaTUi  qf  H.  (97  Mass., 
968)  distingoished.  Maeaviay  ▼. 
May<yr,  etc.,  of  N,  T.  608 

Horton  ▼.  Gity  of  T.  (07  Mass.,  266) 
distinguished.  MacatUey  v.  May- 
(yr,  ete.,qfN,  T,  608 

Fogg  ▼.  Ndhant  (98  Mass.,  578)  dis- 
tinguished. Jfacauley  ▼.  Mayor, 
etc.,  €fN.  T,  608 


CAUSE  OF  ACTION, 

1.  The  court  will  not  sustain  an  action 
to  restrain  a  prosecution  to  recover 
a  penalty  imposed  by  statute,  on 
the  ground  of  the  invalidity  of 
the  f tatute,  at  least  until  its  mva- 
lidi^  has  be^i  determined  in  a 
previous  action.  WaUaekr,  Soci- 
ety, etc.  28 

9.  Nor  can  an  action  to  restrain  such 
prosecution  be  sustained  as  a  bill  of 
peace,  where  the  plaintiff  brings  it 
m  his  own  behalf,  and  not  also  in 
behalf  of  others  claiming  the  same 
right.  Id. 

m 

8.  So,  also,  a  court  of  equity  will  not 
issue  an  injunction  restraining  de- 
fendant from  applying  to  such 
court  for  equitable  relief  in  the 
same  matter;  especially  where 
such  relief  is  expressly  authorized 
by  a  statute,  the  validity  of  which 
has  not  been  judicially  questioned. 

Id. 

4.  Accordingly  held,  that  even  as- 
suming the  unconstitutionality  of 
the  act  of  1872,  "  regulating  places 
of  amusement  in  the  city  of  New 
York  "  (chap.  836,  Laws  of  1872), 
plaintiff,  a  theatrical  manager, 
could  not  maintain  an  action  to 
restrain  defendant,  "The  Society 
for  the  Reformation  of  Juvenile 
Delinquents,"  etc.,  from  suing  for 
the  penalty  imposed  bj  saia  act 
upon  any  person  exhibiting  a  dra- 
matic exhibition  without  a  license, 
or  from  enjoining  such  an  exhibi- 
tion. Id. 

5.  Defendant  made,  in  one  of  its 
streets  upon  which  was  situated 
a  lot  belonging  to  plaintiff,  a  gut- 
ter and  curb,  which  ended  oppo- 
site plaintiff's  lot,  and  which  con- 


ducted the  water  of  the  ward  down 
that  street;  the  water  having  no 
outlet,  flowed  upon  plaintiff's  lot, 
flooding  his  house,  etc.  Before  this 
gutter  was  made  there  was  a  natu- 
ral course  which  toolc  off  the  water 
another  way.  A  drain  could  have 
been  made  to  carry  it  off.  In  an 
action  to  recover  the  damages,  held, 
that  the  facts  establishea  a  cause 
of  action.  Bymesv.  Oityof  Cohoes. 

204 

6.  The  rule  that  a  municipal  corpo- 
ration is  not  liable  for  an  omission 
to  supply  drainage  or  sewerage 
does  not  apply  where  the  necessity 
for  the  drainage  is  caused  by  the 
act  ot  the  corporation  itself.     Id. 

7.  Plaintiff,  an  expressman,  sought 
passage  upon  defendant's  boat  for 
the  purpose,  among  other  things, 
of  taking,  while  on  the  boat,  or- 
ders from  the  passengers  for  Uie 
delivery  of  baggaj^e.  Defendant 
had  granted  the  pnvUege  of  trans- 
acting this  business  on  the  boat  to 
another,  and  as  plaintiff  continued 
it  after  having  been  directed  to 
desist,  and  refused  to  promise  to 
discontinue  it,  defendant  caused 
him  to  be  ejected  from  its  boat,  and 
refused  him  passage.  In  an  action 
to  recover  damages,  hM,  that  de- 
fendant's action  was  justifiable, 
and  that  it  was  not  liable.  Barney 
V.  0.  B.  and  H.  Sfbt  Co.  801 

8.  Defendant  and  plaintiffs'  testator, 
W.,  contracted  lor  the  sale,  by  the 
former  to  the  latter,  of  a  certain 

Siece  of  land.  The  contract,  after 
escribing  the  land  by  metes  and 
bounds,  thus  continues :  "contain- 
ing fifty-four  fifteen-hundredths 
acres  of  land,  be  the  same  more  or 
less,  for  the  sum  of  three  hundred 
and  fifty  dollars  per  acre,"  which 
W.  agreed  to  pay.  When  the  deed 
was  executed,  defendant  claimed 
that  the  surveyor  had  made  a  mis- 
take, that  there  was  in  fact  fifty- 
six  fifteen  one-bund  red  thj^t  acres; 
the  purchase-price  for  that  quan- 
tity at  the  agreed  price  per  acre  was 
inserted  as  the  consideration  in  tlie 
deed,  and  wa«  paid  by  W.  Follow- 
ing the  description  in  the  deed 
were  the  words,  "  containing  fifty- 
six  and  fifteen  .one-hundrcdths 
acres  of  land,  be  the  same  more  or 
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less."  There  was,  in  fact,  but  forty- 
eight  forty-seven  one-hundreths 
acres  in  the  piece.  In  an  action  to 
recover  back  the  payment  in  excess 
of  the  purchase-price  of  the  actual 
quantity,  hdd,  that  taking  the  con- 
tract and  deed  together,  it  ap- 
peared that  the  sale  was  by  the 
acre,  not  by  the  piece,  and  that 
plaintiff  was  entitled  to  recover. 
WUion  V.  BandaU.  338 

9.  Where  one  holding  securities  in 
pledge  for  a  loan,  in  pursuance  of 
a  sale  thereof  made  by  the  owner, 
delivers  the  same  to  the  purchaser, 
receives  the  purchase-price,  and 
after  deducting  the  amount  of  the 
loan  pays  over  the  residue  to  the 
owner,  this  is  not  an  affirmation 
by  the  pledgee  of  the  genuineness 
01  the  securities,  and,  in  the  ab- 
sence of  fraud,  an  action  cannot 
be  sustained  against  him  by  the 
purchaser  to  recover  back  the  pur- 
chase-price in  case  the  securities 
prove  to  be  forgeries.  Baker  v. 
Amot  448 

To  restrain  collection  of  iOegai 

anenment. 
See  Sasean  ▼.  Oity  of  R  028 


CERTIORARL 

1.  Although  there  may  be  no  stat- 
utory limitation  of  time  for  bring- 
ing a  common-law  certiorari,  the 
writ  and  proceedings  based  upon 
it  have  no  office  to  perform  when 
there  is  no  legal  right  that  can  be 
enforced  or  protected  by  it.  Peo- 
leexrel.  Gray  r.  PMUips,       582. 

A.  Under  the  provisions  of  the  act 
authorizing  the  bonding  of  cer- 
tain towns  in  aid  of  the  Xake  On- 
tario Shore  Railroad  (chap.  811, 
Laws  of  1868;  amended  by  chap. 
241,  Laws  of  1869),  proceedings 
for  bonding  the  town  of  Y.  were 
completed  and  the  requisite  papers 
filed  in  the  office  of  the  county 
clerk  August  25,  1870.  The  com- 
missioners of  the  town,  acting 
thereon,  subscribed  for  stock  in 
November,  1871,  and  in  May,  1872, 
paid  for  the  same-  by  delivering 
town  bonds  to  the  mil  amount. 
During  that  year  the  board  of 
supervisors  of   the  county  made 


provision  by  tax  f(x  payment  tf 
the  Interest  for  the  eosoingyar, 
and  a  semi-annual  instaDmeat  wis 
paid  in  April,  1873.  TberdiOtts, 
tax^yers  of  said  town,  in  Ai^BSt, 
1873,  proceeded  by  a  commoD^v 
writ  of  eertiar€Nri,  directed  to  the 
county  clerk,  the  commwHonOT 
and  assessors,  to  review  their  pro- 
ceedings, and  the  GenenI  Tarn 
affirmed  the  proceedings.  &U 
(Ea&l,  J.,  dissenting),  that  the 
assessors,  whose  official  Ktioo 
alone  it  could  be  at  ^  important 
to  review,  were  in  aO  matten 
brought  up  by  the  writ  fundu 
ojpm  when  it  was  issued,  and  their 
powers  and  duties  coald  not  be 
revived,  or  their  acdon  nnlliiked 
so  as  to  affect  the  rights  or  title  of 
holders  of  the  bonds,  or  the  liatiil- 
ity  of  the  town  ti&ereon  by  any 
judgment  upon  the  writ,  that  the 
relators  had  no  rights  which  ooold 
be  affected  by  any  sach  jo^ 
ment;  and  that  the  writ  ahodd 
have  been  quashed;  bat,  as  the 
judgment  of  affirmanoe  was  for 
all  practical  purposes  a  nnffi^, 
that  an  appeal  thmfrom  broogot 
up  nothing  for  review,  or  upoa 
which  a  juogment  could  be  girea 
enforceable  by  execution,  and, 
therefore,  that  the  ^ipeal  ahooH 
be  dismissed.  ^ 

8.  Also,  hM,  that  under  eaid  stoi- 
ute  it  was  in  the  application  to  tiie 
county  judge  for  the  appomtmeot 
of  commissioners,  if  anywhere, 
that  it  should  be  made  to  ajpcietf 
that  the  town  was  "  situate  aloBg 
the  route"  of  said  railroad,  the 
duty  of  the  assessors  being  lin- 
itea  to  the  examination  of  the  coa- 
sents,  and  determining  whether 
the  requisite  number  of  tax-pajen 
had  assented  to  bonding  the  town; 
and  as  said  application  was  Mt 
before  the  court,  or  the  title  a 
Uie  commissioners  challenged,  the 
question  as  to  whether  there  w« 
a  defect  in  showing  the  location  rf 
the  town  was  not  presented.    A 


CHALLENGE. 

1.  The  provision  of  the  act  of  Iffjf 
(chap.  475,  Laws  of  18^).  proTid- 
mg  fiiat  a  present  opinion  or  inj 
pression  in  reference  to  the  guw 
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or  innocence  of  a  prisoner,  or  the 
expression  of  such  an  opinion, 
shall  not,  in  the  cases  specified,  be 
a  sufQcient  ground  of  challenge 
for  principal  cause,  does  not  in- 
terfere with  or  affect  the  challenge 
for  favor.    Thomas  v.  People.    218 

2.  Under  the  proTisions  of  the  act 
of  1873  (chap.  427,  Laws  of  1873), 
providing  that  either  party  may 
except  to  the  determination  of  the 
court  upon  a  challenge  for  favor, 
and  that  the  court  may  review 
such  decision  upon  writs  of  error 
or  certiorari,  this  court,  upon  writ 
of  error,  has  the  same  power  to 

gass  upon  the  question  involved 
1  the  challenge  which  the  trial 
court  had.  Id, 


CLERK  (EIGHTH  DISTRICT 
COURT  N.  Y.  CITY). 

1.  Both  by  the  special  statute  (chap. 
817,  Laws  of  1866)  and  the  gen- 
eral statutes  (chap.  514,  Laws  of 
1851;  chap.  844,  Laws  of  1857)  re- 
lating to  the  term  of  office  of  the 
derk  of  the  lilighth  District  Court 
of  the  city  of  New  York,  such 
term  is  for  a  period  of  six  vears, 
and  is  not  dependent  upon  the  ex- 
piration of  the  term  of  office  of  the 
justice  of  said  court.  PeopU  ex 
rel.  V.  Leask,  521 

^.  The  act  of  1872  (g  1,  chap.  438, 
Laws  of  1872)  changed  the  provi- 
sions of  the  act  of  1866  by  provid- 
ing another  appointing  power  and 
by  fixing  the  time  of  appointment 
and  the  commencement  of  the  new 
term  (t.  e. ,  immediately  after  the 
passage  of  the  act),  but  it  left  un- 
touched the  duration  of  the  term. 

Id, 

8.  Accordingly,  held,  that  the  rela- 
tor, who  was  appointed  clerk  of 
said  court  by  the  then  justice 
thereof  in  May,  1872  (after  the 
passage  and  in  pursuance  of  said 
act  of  1872),  was  entitled  to  a  term 
of  six  years,  and  could  not  be  re- 
remov^  before  the  expiration 
thereof  by  the  justice  succeeding 
the  one  who  made  the  appoint- 
ment. Id. 
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199. 
§  890.    See  Edington  v.  Mut.  L.  Ins, 

Co.,  185. 
§  401.     See  Phillips  v.  Wheeler,  104. 
§  468.     See  People  ex  rel.  Demarest  v, 

IhircJiild,  834. 


COMMISSIONER    OF     JURORS 
OF   NEW   YORK. 

1.  The  provision  of  the  act  of  1869 
providing  for  the  government  of 
the  county  of  New  York  (§  7,  chap. 
875,  Laws  of  1869)  which  prohib- 
its the  board  of  supervisors  of  said 
county  from  increasing  salaries, 
"  except  as  provided  by  acts  of  the 
legislature,  does  not  apply  where 
the  legislature  has  expressly  au- 
thorized said  board  to  increase  the 
salary.     Taylor  v.  Mayor,  etc.     87 

2.  Accordin^lv,  held,  that  a  resolu- 
tion of  said  board  passed  Decem 
ber  28,  1869,  under  the  authority 
of  the  act  of  1855,  in  relation  to 
the  salaries  of  certain  judicial  offi- 
cers (§  1,  chap.  575,  Laws  of  1855), 
authorizing  it  to  increase  the  sala- 
ries of  the  city  judge  and  other 
officers,  whicn  resolution  in- 
creased the  salary  of  the  city  judge 
to  $15,000  a  year,  to  take  eifect 
January  1,  1870,  was  valid ;  and 
that  under  the  provision  of  the  act 
of  1870  relating  to  jurors  for  the 
city  and  county  of  New  York  (§  17, 
chap.  539,  Laws  of  1870),  provid- 
ing that  the  salary  of  the  commis- 
sioner of  jurors  "  shall  be  at  the 
same  rate  as  the  salary  paid  to  the 
city  judge,"  the  said  commis- 
sioner was  entitled  to  a  salary  of 
$15,000  per  annum.  Id, 

3.  Also,  held,  that  the  act  of  1872 
(chap.  367,  Laws  of  1872)  confirm- 
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ing  said  resolution  was  not  con- 
trolling to  show  that  the  resolution 
was  invalid  prior  thereto,  hot  was 
in  the  nature  of  a  declaratorj  act 

Id, 

4.  Also,  ^/<f,  that  the  fact  that  the 
city  judge,  either  hy  accident  or 
design,  was  not  actually  paid  at 
the  rate  of  $15,000  after  January. 
1870,  did  not  affect  the  rii^^its  of 
said  commissioner  of  jurors;  the 
intent  was  to  give  him  the  salary 
the  city  judge  was  entitled  to,  and 
whether  the  latter  officer  received 
it  or  not  was  immateriaL  Id. 

5.  Prior  to  the  passage  of  the  city 
charter  of  1873  (chap.  335,  Laws 
of  1873)  the  office  of  commission- 
er of  jurors  was  not  a  city  office, 
and  the  provision  of  said  act  (g  97) 
authorizmg  the  board  of  appor- 
tionment to  reduce  the  salary  of 
all  officers  paid  from  the  city  treas- 
ury, "whose  offices  new  exist," 
did  not  apply  to  such  office,  as.  it 
only  incluaed  city  offices  then  ex- 
isting, not  those  made  city  offices 
by  the  act  itself.  Id. 

t.  Accordingly,  hdd,  that  a  resolu- 
tion of  the  lloard  of  apportionment 
fixing  the  salaiy  of  said  commis- 
sioner at  $5,000  on  July  1,  1873, 
was  invalid.  Id. 

7.  It  ieenu,  that  a  resolution  of  the 
board  of  apportionment  that  the 
salary  of  a  city  officer  "be  fixed  " 
at  a  less  sum  than  that  theretofore 
paid  has  the  effect  to  reduce  the 
salary,  the  same  as  if  the  word 
"reduce"  had  been  used  in  the 
resolution.  Id. 

8.  Plaintiff,  who  at  the  time  of  the 
passage  of  said  charter  of  1873 
was  commissioner  of  jurors,  con- 
tinued to  discharge  the  duties  of 
the  office  after  April  1,  1873,  the 
time  when,  by  the  provisions  of 
said  charter  (%  117),  his  term  of 
office  expired,  and  up  to  April  1, 
1874,  no  successor  having  been 
appointed,  held,  that  this  was  to 
be  regarded  as  a  holding  over  un- 
der the  provisions  of  the  Revised 
Statutes  (1  li.  B.,  117,  §9);  and 
tiiat  plaintiff  was  entitled  to  his 
salary  up  to  the  time  he  ceased 
to  act.  Id. 


COMMOX  CABBIEBSl 


1.  A  commoB  carrier  of 
may  estaJUisli  oa  bis  or  or  i» 
sel  an  agency  for  tiie  defirartf 
paasengenT  'baggage,  sod  Hsr 
exclude  all  otho-  penoas  fnm 
entering  upon  it  for  the  pnpoK 
of  soliciting  or  receiTiBg  onia 
from  ^pte&CBgen  in  con^KlilHi 
with  such  agency.  Btneg  t.  0. 
B.  andK  &bi.  Co.  m 


2.  Phuntiff,  an  expieshiaaa,  mA 
passage  upon  defendant's.bot  for 
the  purpose,  among  other  tfaingi, 
of  taking,  while  on  the  bok, 
orders  from  the  pasaeogenfortk 
delivery  of  baggage.  Defatdnt 
had  granted  i3ie  privilege  rf 
transacting  this  baaneas  on  tk 
boat  to  another,  aiMl  is  pbionf 
oonUnued  it  after  haviog  bees  fi- 
rected  to  desist,  and  refused  lo 
promise  to  discontinue  it,  defcsd- 
ant  caused  him  to  beejected  fron 
its  boat,  and  refused  himptsige. 
In  an  action  to  recover  di]napi» 
hM,  that  def OTdant's  sctko  v» 
lustifiable;  and  that  it  vss  ha 
liable.  & 


COMMON  SCHOOLS. 

The  power  given  to  school  di*icl 
trustees  to  contract  with  and  em- 
ploy teachers  (chap.  556,  Lswsrf 
1864)  is  not  limited  to  an  empbr- 
ment  during  the  trustees'  tam  <rf 
office;  but  a  contract  with  a 
teacher  for  a  period  citendin? 
beyond  their  term,  if  made  ia 
good  faith,  without  frand  orcoi^ 
fusion,  and  for  a  reasooaWe 
period,  is  valid  and  binding  woa 
their  successors.     Wait  v.  Jav- 


ooNDinoNa 

Whmfarfeiiurths  hnoA4, 

waited. 
See  Cook  v.  Warderu,  etc   (Mea) 

CONSTITUTIONAL  LAW. 

1.  Theact  of  1878  (chap.  531,  Lawd 
1878)  is  not  amenable  to  the  cflj- 
stitutlonal  objection  (Oonst^irt-  * 
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g  16)  that  it  embraces  more  than 
one  subject.  The  title  to  the  act 
is  expressive  of  the  subject,  which 
is  to  open  certain  lands  for  public 
use,  and  the  different  provisions 
are  but  the  details  of  that  subject 
InreP.  R  and  C.I.RR  Co.    872 

2.  So,  also,  the  act  of  '  1874  (chap. 
448,  Laws  of  1874)  entitled  ''An 
act  for  the  relief  of  Park  Avenue 
Railroad  Company,  in  the  city  of 
Brooklyn,  and  to  authorize  the  ex- 
tension of  its  tracks  through  cer- 
tain streets  and  avenues  in  said 
city,''  expresses  the  subject  suffici- 
ently for  the  purposes  of  said  con- 
stitutional provision.  The  subject, 
t.  e,,  the  relief  of  the  company, 
necessarily  includes  provisions  re- 
moving restrictions  upon  its  pow- 
ers, and  giving  it  greater  powers. 

Id. 

8.  The  constitutional  provision  (art. 
8,  §  1)  in  reference  to  the  forma- 
tion of  corporations  does  not  ren- 
der a  special  charter,  or  a  special 
addition  to  a  charter  taken  under 
a  general  law,  unconstitutional. 

Id, 

4.  The  subdivision  4,  added  to  sec- 
tion 11  of  the  Code  in  1865,  allow- 
ing an  appeal  from  -a  decision  of  a 
motion  which  involved  the  consti- 
tutionality of  a  Stat*  law,  was  re- 
pealed bj  the  amendment  of  said 
section  m  1867,  which  added  as 
subdivision  4  a  new  and  different 
provision ;  the  subdivision,  as  thus 
enacted,  took  the  place  of  the  same 
subdivision  as  it  had  previously 
existed.  FaUen  v.  N.  Y,  El  R 
R  Co,  484 

5.  Itaee/M  that  the  subdivision  so 
repealed  did  not  apply  to  a  deci- 
sion of  the  New  x  ork  Common 
Pleas.  Id. 

6.  There  is  no  constitutional  objec- 
tion to  the  creation  by  the  leg^la- 
ture  of  statutory  liens  in  favor  of 
mechanics  and  others,  for  the  pur- 
poses, and  under  the  circumstances 
and  limitations  specified  in  the 
statutes  known  as  mechanics'  lien 
laws.     Oladus  v.  Black.  663 

7.  The  act  entitled  "  An  act  in  rela- 
tion to  that  portion  of  the  Great 


Western  Turnpike  road,  common- 
ly known  as  Western  avenue," 
etc.  (chap.  445,  Laws  of  1876),  is 
not  obnoxious  to  the  constitutional 
provision  (State  Const.,  art.  8,  % 
16)  requiring  that  local  and  private 
bills  shall  embrace  but  one  subject 
which  shall  be  expressed  in  the 
title.  The  act  simply  authorizes 
a  conveyance  by  the  turnpike 
company,  and  an  acceptance  by 
the  commissioners  of  Washington 
park,  of  a  portion  of  the  turnpike 
road,  and  empowers  the  latter  to 
improve  the  same  as  an  approach 
to  the  park,  and  makes  provision 
for  such  improvement.  The  whole 
relates  solely  to  that  portion  of  the 
road  specified  in  the  title,  and  the 
purpose  of  the  act  is  confined  to 
the  one  subject,  which  is  suffici- 
ently expressed  in  the  title.  Peo- 
ple ex  ret.  Chm*rs  v.  Banks.        568 

8.  The  legislature  is  not  subject  to 
judicial  control  in  respect  to  the 
form  or  mode  in  which  the  "  sub- 
ject" of  a  bill  shall  be  "ex- 
pressed "  in  its  title;  if  expressed, 
the  Constitution  is  satisfied,  al- 
though the  title  may  have  been 
more  explicit.  Id. 

9.  The  authorities  upon  the  question 
of  the  sufficiency  of  the  titles  to 
biUs,  under  the  said  constitutional 
provision,  collated.  Id. 

10.  The  said  statute  is  not  in  conflict 
with  the  constitutional  provision 
forbidding  the  passage  of  a  pri- 
vate or  local  bill  "laying  out, 
opening,  altering,  working  or  dis- 
continuing roaas,  highways  or 
alleys."  (Art.  3,  §  17.)  This  pro- 
vision was  intendea  to  prevent  any 
interference  with  the  general  high- 
way system  of  the  State.  The  por- 
tion of  the  road  effected  by  the 
act  while  a  public  highway,  was 
the  property  of  a  private  corpora- 
tion, and  the  act  provides  for  that 
which  is  not  ordinarily  done  under 
the  general  highway  laws,  and  for 
which  no  general  provision  is 
made  ;  and  it  is  wit£dn  the  legis- 
lative power  to  confide  it  to  the 
commissioners.  Id. 

1 1 .  Said  statute  is  not  violative  of 
the  constitutional  provision  de- 
claring that  no  act  shall  be  passed 
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making  an  existing  law  appticable 
to,  or  a  part  thereof,  except  by  in- 
serting it  in  the  act  (Art.  3,  §17.) 
This  provision  does  not  require 
the  re-enactment  of  general  laws 
whenever  it  is  necessary  to  resort 
to  them  to  carry  into  e£Fect  a 
special  statute.  Id. 

12.  The  legislature  may  direct  that 
an  aaaeaament  for  the  costs  and 
en>enses  of  a  work,  specially  pro- 
Tiaed  for  and  directed  to  be  paid 
by  tax,  shall  be  made  and  collected 
in  the  manner  provided  by  genenJ 
laws.  Id. 

18.  Said  statute  is  not  in  conflict 
with  the  constitutional  provision 
prohibiting  cities  from  loaning 
their  money  or  credit  to,  or  in  aid 
of,  any  individual,  association  or 
corporation.  (Art.  8,  §  11.)  The 
fact  that  the  city  of  Albany  is  in 
the  first  instance  made  to  pay  the 
cost  of  a  public  burden,  to  l!e  re- 
imbursed thereafter  bv  tax  upon 
the  property  benefited,  does  not 
constitute  the  payment  a  loan  to 
the  property  owners.  Id. 

Act  of  1866  {chap,  761),  aw- 

thorieing  taxation  of  9toekhMer$  of 
banks,  not  unconstitutional. 

See  People  v.  Comre.  516 


OONTRAOT. 

1.  The  power  given  to  school  dis- 
trict trustees  to  contract  with  and 
employ  teachers  (chap.  555,  Laws 
of  1864)  is  not  limited  to  an  em- 
ployment during  the  trustees'  term 
of  office ;  but  a  contract  with  a 
teacher  for  a  period  extending  be- 
yond their  term,  if  made  in  good 
faith,  without  fraud  or  collusion, 
and  for  a  reasonable  period,  is 
valid  and  binding  upon  their  suc- 
cessors.    WaU  V.  Say.  86 

9.  Plaintiff  purchased  of  defendant 
certain  railroad  bonds,  with  Uie 
option  of  returning  if  he  became 
sick  of  them,  in  which  case  de- 
fendant agreed  to  repav  the  pur- 
chase-money. Plaintiff  sold  the 
bonds  to  others,  for  whom,  as  the 
evidence  tended  to  show,  he  made 
the  investment,  giving  them  the 
same  option;  this  they  exercised. 


and  plaintiff  received  lack  Ai 
bonds,  tendered  ibem  back  Is  de- 
fendant and  demanded  the  pir- 
chase-money,  whii^  defodHtn- 
f  used  to  repay.  In  an  adioB  to 
recover  the  same,  hM,  thit  tk 
transfer  by  plaintiff  did  not  iapn 
his  right  to  letom  the  biaik 
Woo9ier  v.  Sage.  C 

8.  Plaintiff  did  not  offer  to  RCm 
the  bonds  until  about  three  jevs 
after  his  purchase.  Fbintiff  an 
some  evidence  tending  to  aow 
that  the  delay  was  at  Uie  reqwst 
of  defendant;  the  latter,  it  tk 
dose  of  plaintiff's  evideaoe. 
moved  for  a  nonsuit  on  tk 
ground,  among  other  thiii^  tki 
the  agreement  was  withm  tk 
statute  of  frauds,  which  wu  de- 
nied. The  question  of  time  m 
not  afterwards  presented,  norm 
there  any  request  to  preKot  it  to 
the  jury.  MM,  that  the  DODflit 
was  property  denied;  that  under 
all  the  circumstances,  as  devel- 
oped, the  case  did  not  show  eoe- 
Ciusively,  as  matter  of  lav,  tkt 
the  delay  was  unreasonable;  tfd 
if  it  did  the  point  was  not  aiatt 
able,  as  there  was  Jio  exeeptua 
presenting  it.  A 

4.  Also  hdd,  that  the  receipt  bf  de- 
fendant of  the  amount  of  tvo 
coupons  upon  the  bonds  did  not 
affect  his  right  of  recovery,  he  m- 
counting  for  the  amoimt  receired. 

5.  Evidence  as  to  the  amooDt  of 
dama^  is  not  necessary  in  nch 
an  action.  -^ 

6.  In  an  action  to  recover  dama^ 
for  an  alleged  breach  by  defend- 
ant of  a  contract  to  deliver  phsW 
stone,  plaintiff's  evidence  Usodw 
to  show  that  defendant  contiacted 
to  ship  from  N.  S.  and  to  delrw 
to  plaintiff,  ■  at  N.  Y.  or  W ,  3,000 
tons  of  said  stone  daring  the  88- 
son,  the  same  to  be  dehveredtf 
fast  as  vessels  could  be  obtained  a 
N.  8.  to  carry  them,  to  be  pud 
for  on  delivery.  Defendant,  dur- 
ing the  season,  shipped  two  or- 

goes  of  the  stone  to  N.  Y^  d^ 
very  of  which  dofondaat?  npon 
arrival,  demanded  and  was  waw 
to  receive  and  pay  for,  but  daead- 
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ant  refused  to  deliver.  The  court 
nonmiit^  plaintiil.  HM^  error; 
tliat  the  rieht  to  take  the  whole 
season  for  delivery  was  limited  by 
the  provision  to  ship  as  fast  as 
Yessels  could  be  obtained;  that  the 
-  proof  that  defendant  had  shipped 
cargoes,  which  arrived,  was  evi- 
dence that  it  could  have  obtained 
vessels  before  the  close  of  the  sea- 
son; also,  that  as  plaintiff  was 
ready  to  receive  and  pay  for  the 
cargoes  which  did  arrive,  it  was 
no  defence  to  the  action  that  he 
was  not  ready  to  receive  and  pay 
for  the  balance  at  the  end  of  the 
season.     Itaaes  v.  N.   T.  Flatter 


W(Mrk8. 
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7.  Where  interest  has  already  ac- 
crued, the  parties  may  lawfully 
agree  to  turn  such  interest  into 
principal  so  as  to  carry  interest 
%n  futuro,  and  the  forbearance 
will  constitute  a  consideration; 
but  a  promise  to  pay  interest  upon 
interest,  which  is  to  operate  re- 
trospectively, and  is  supported  by 
no  consideration  save  a  moral  one 
resulting  from  the  fact  that  the 
interest  is  in  arrear  and  unpaid,  is 
not  valid  (Chuboh,  Ch.  J.,  Folgbb 
and  Earl,  JJ.,  dissenting).  Toung 
V.  ma.  162 

8.  It  ieems  that  it  is  not  necessary 
to  the  validity  of  a  promise  to  pay 
compound  interest  that  it  be  in 
writmg.  Id. 

9.  Defendant  contracted  to  do  the 
work  and  fumiah  materials  in 
constructing  tracks  for  the  N.  Y.  | 
C.  and  H.  R  R  R  Co.  The  ' 
contract  provided  "  that  all  stone 
taken  from  excavations  which 
may,  in  the  opinion  of  the  en- 
gineer be  suitable  for  masonry 
shall  be  deposited  in  some  con- 
venient place  *  *  *  to  be 
designatea  by  him,  and  shall  be 
the  property  of  the  company." 
Plaintiff  entered  into  a  sub-con- 
tract with  defendant  for  a  porti9n 
of  the  work.  In  an  action  to  re- 
cover a  balance  alleged  to  be  due 
thereon,  defendant  offered  to 
prove  that  plaintiff  took  from  ex- 
cavations and  used  1,149  yards  of 
stone,  and  that  in  defendant's 
final  settlement  with  the  com- 
pany he  was  charged  with  the 


value  thereof  $1,546.80.  This  was 
objected  to  and  excluded,  hdd,  no 
error;  that  the  provision  contem- 
plated that  the  engineer  should 
point  out  such  stone  as  he  deemed 
fit  for  masonry  and  designate  the 
place  to  which  he  des&ed  it  re- 
moved; that  plaintiff  was  entitled 
to  use  stone  as  to  which  no  such 
designation  was  made,  and  as  de- 
f  enc&nt  did  not  offer  to  prove  that 
plaintiff  used  stone  so  pointed  out, 
the  first  part  of  the  offer  was  in- 
sufficient and  so  properly  rejected ; 
and  that  the  fact  that  a  charge 
was  made  by  the  company  against 
defendant  for  the  stone,  was  not 
competent  proof  of  his  liabili]^ 
for  it.    Bead  v.  Becker.  18& 

10.  While  the  circumstances  sur- 
rounding the  execution  of  a  con- 
tract cannot  be  used  to  contra- 
dict what  is  expressed  therein, 
this  rule  does  not  confine  the 
court  in  construing  a  contract  to 
the  very  instrument  in  question  ; 
other  contemporaneous  writings 
between  the  parties,  relating  to 
the  same  subject-matter,  are  ad- 
missible in  evidence  to  explain  or 
(;^ualify  the  agreement  under  con- 
sidemtion.      WiUon   v.    BandaU. 

888 

11.  Defendant  and  plaintiff's  testa- 
tor, W.,  contracted  for  the  sale, 
by  the  former  to  the  latter,  of  a 
certain  piece  of  land.  The  con- 
tract, after  describing  the  land  by 
metes  and  bounds,  thus  continues : 
"  containing  fiftyrfour  fifteen- 
hundreths  acres  of  land,  be  the 
same  more  or  less,  for  the  sum  of 
three  hundred  and  fifty  dollars 
per  acre,"  which  W.  agreed  to 
pay.  When  the  deed  was  exe- 
cuted, defendant  claimed  that 
the  surveyor  had  made  a  mistake, 
that  there  was  in  fact  fifty-six 
fifteen  one-hundredths  acres ;  the 
purdiase-price  for  that  quantity 
at  the  agreed  price  per  acre  was 
inserted  as  the  consideration  in 
the  deed,  and  was  paid  bv  W. 
Following  the  description  in  the 
deed  were  the  words,  "  contain- 
ing fifty-six  and  fifteen  one-hund- 
redths acres  of  land,  be  the  same 
more  or  less."  There  was,  in 
fact,  but  forty-eight  forty-seven 
one-hundredths  acres  in  the  piece. 
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In  an  action  to  recover  back  the 
payment  in  excess  of  the  pur- 
chase-price of  the  actual  quantity, 
Tieldf  that  taking  the  contract  and 
deed  together,  it  appeared  that  the 
sale  was  by  the  acre,  not  by  the 
piece,  and  that  plaintiff  was  en- 
titled to  recover.  Id. 

See  Specific  Performakce. 
Building  Contract  . 

When  not  void  for  indefirUU- 

ness. 
See  Van  Woert  v.  A.  and  S.  E.  R,  Go. 
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COKVERSION. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  pledged  certain 
bonds  to  defendant  as  security  for 
advances  to  be  made;  that  he  tend- 
ered the  amount  advanced  and 
demanded  the  bonds,  but  defend- 
ant refused  to  deliver,  and  con- 
verted them  tQ  his  own  use.  The 
answer  denied  these  allegations, 
and  set  up,  in  substance,  that  the 
bonds  were  delivered  to  defend- 
ant with  authority  to  sell,  etc. 
Upon  the  trial,  defendant  offered 
to  prove  that  plaintiff  did  npt  own 
the  claim  in  suit.  This  was  ob- 
jected to  on  the  ground  that  it  was 
not  set  up  in  the  answer,  and  ob- 
jection sustained.  Heid,  no  error; 
that  in  the  absence  of  an  averment 
of  title  in  a  third  person,  with 
which  defendant  connected  him- 
self, or  that  plaintiff  was  not  the 
real  party  in  interest,  the  evidence 
offered  was  inadmissible.  Smith 
v.  HaU.  48 

8.  Also  Tield,  that  a  counter-claim  was 
not  proper,  as  the  action  was  for 
conversion;  and  that  plaintiff,  by 
replying  to  a  counter-claim,  did 
not  waive  the  objection.  Id. 


CORPORATION     COUNSEL 
(NEW  YORK,  CITY  OF). 

Sdlury  of. 

See  (y  Gorman  v.  Mayor,  ete,     486 


COSTS. 

Where   proceedings  are  instituted 
by  a  railroad  corporation  to  con- 


demn various  pieces  of  ksd  Ik- 
longing  to  different  on^ners,  aO 
being  described  in  one  petitkui, 
and  the  case  as  to  all  is  heard  to- 
gether, although  separate  orders 
are  entered  as  to  each  owner,  there 
is  but  one  proceeding,  and  aD  tlie 
orders  may  be  reviewed  upon  one 
appeal ;  so,  also,  where  the  ordeis 
are  affirmed  at  General  Term.iDd 
separate  orders  of  afflrmanoe  en- 
tered, costs  for  but  one  case  are 
proper.  In  re  P.  P.  and  CLE. 
iJ.  Go.  371 

COUNTER-CLAIM. 

This  action  was  brought  upoo  i 
promissory  note  made  by  C.  and 
indorsed  for  his  accommodation 
by  defendant's  testator.  The  finn 
in  w^hich  C.  was  a  partner  made 
an  assignment  for  bie  benefit  of 
creditors  to  plaintiff,  giving  pI^ 
f erences,  defendant's  testator  be- 
ing one  of  the  preferred  creditorg 
Defendant  claimed  that  plaintiff 
had  collect<^,  as  assignee,  suffi- 
cient to  pay  the  preferred  debts. 
This  claim  was  disputed  and  there 
had  been  no  settlement  of  plain 
tiff's  accounts,  as  assignee.  H^. 
that  defendant  could  not,  in  tiib 
action,  compel  f^  application  bj 
plaintiff  of  the  funds  in  his  hands, 
as  assignee,  toward  the  pavioent 
of  the  note;  that  the  amount  in 
his  hands  applicable  for  that  nor- 
pose  could  only  be  determinea  by 
an  accounting,  and  the  assignee 
was  entitled  to  have  his  entire 
account  settled  in  one  accounthig. 
which  should  protect  him  against 
all  the  parties  who  could  claan 
under  the  assignment;  be  could 
not  be  compelled  to  account  sep- 
arately to  each  creditor.  BaSeji 
V.  Bergen  346 
2¥ot  proper  in  action  Jar  «»• 

f>eT9hon 
See  Smith  v.  mOL'  ^ 


COUNTIBa 

1.  The  provision  of  the  "act  to  r^ 
duce  the  number  of  town  offi- 
cers," etc.  (§  26,  chap.  180,  Law 
of  1845,  as  amended  by  §  IS,  chap, 
455,  Laws  of  1847),  providing  for 
the  payment  of  the  fees  of  magifr 
tratesand  other  officers  for  certain 
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lUus  V.  Inhabitants  of  ff.  (97  Mass., 
968)  distinguished.  Maeatti^  v. 
Mai/ar,  etc.,  of  If.  T,  603 

EMon  V.  aty  of  T,  (97  Mass.,  266) 
distinguished.  Maeavley  v.  May- 
or, etc.,  of  N,  F.  603 

Fogg  ▼.  NoMtU  (98  Mass.,  578)  dis- 
tinguished. Maeavley  t.  Mayor, 
etc.,  ofN.  T,  603 


CAUSE  OP  ACTION. 

1.  The  court  will  not  sustain  an  action 
to  restrain  a  prosecution  to  recover 
a  penalty  imposed  by  statute,  on 
the  ground  of  the  invalid!^  of 
the  $tUktute,  at  least  until  its  mva- 
lidity  has  been  determined  in  a 
previous  action.  WaUackr.  Soci- 
ety, etc.  23 

.2.  Nor  can  an  action  to  restrain  such 
prosecution  be  sustained  as  a  bill  of 
peace,  where  the  plaintiff  brings  it 
m  his  own  behalf,  and  not  also  in 
behalf  of  others  claiming  the  same 
right.  Id. 

• 

3.  So,  also,  a  court  of  equity  will  not 
issue  an  injunction  restraining  de- 
fendant from  applying  to  such 
court  for  equitable  relief  in  the 
same  matter;  especially  where 
such  relief  is  expressly  authorized 
by  a  statute,  the  validity  of  which 
has  not  been  judicially  questioned. 

Id. 

4.  Accordingly  held,  that  even  as- 
suming the  unconstitutionality  of 
the  act  of  1872,  "  regulating  places 
of  amusement  in  the  city  of  New 
York  "  (chap.  836,  Laws  of  1872), 
plaintiff,  a  theatrical  manager, 
could  not  maintain  an  action  to 
restrain  defendant,  "The  Society 
for  the  Reformation  of  Juvenile 
Delinquents,"  etc.,  from  suing  for 
the  penalty  imposed  by  said  act 
upon  any  person  exhibiting  a  <hra- 
matic  exhibition  without  a  license, 
or  from  enjoining  such  an  exhibi- 
tion. Id. 

5.  Defendant  made,  in  one  of  its 
streets  upon  which  was  situated 
a  lot  belonging  to  plaintiff,  a  gut- 
ter and  curb,  which  ended  oppo- 
site plaintiff's  lot,  and  which  con- 


ducted the  water  of  the  ward  down 
that  street;  the  water  having  no 
outlet,  flowed  upon  plaintiff's  lot, 
flooding  his  house,  etc.  Before  this 
gutter  was  made  there  was  a  natu- 
ral course  which  took  off  the  water 
another  way.  A  drain  could  have 
been  made  to  carry  it  off.  In  an 
action  to  recover  the  damages,  held, 
that  the  facts  established  a  cause 
of  action.  Byrnes  v.  Oity  of  Gohoes. 

204 

6.  The  rule  that  a  municipal  corpo- 
ration is  not  liable  for  an  omission 
to  supply  drainage  or  sewerage 
does  not  apply  where  the  necessity 
for  the  drainage  is  caused  by  the 
act  ot  the  corporation  itself.     Id. 

7.  Plaintiff,  an  expressman,  sought 
passage  upon  defendant's  boat  for 
the  purpose^  among  other  things, 
of  taking,  while  on  the  boat,  or- 
ders from  the  passengers  for  the 
delivery  of  baggage.  Defendant 
had  granted  the  privilege  of  trans- 
acting this  business  on  the  boat  to 
another,  and  as  plaintiff  continued 
it  after  having  been  directed  to 
desist,  and  refused  to  promise  to 
discontinue  it,  defendant  caused 
him  to  be  ejected  from  its  boat,  and 
refused  him  passage.  In  an  action 
to  recover  damages,  hdd,  that  de- 
fendant's action  was  justifiable, 
and  that  it  was  not  liable.  Barney 
V.  0.  B.  and  H.  Seht  Co.  801 

8.  Defendant  and  plaintiffs'  testator, 
W.,  contracted  for  the  sale,  by  the 
former  to  the  latter,  of  a  certain 

Siece  of  land.  The  contract,  after 
escribing  the  land  by  metes  and 
bounds,  thus  continues:  "  contain- 
ing fifty-four  fifteen-hundredtlis 
acres  of  land,  be  the  same  more  or 
less,  for  the  sum  of  three  hundred 
and  fifty  dollars  per  acre,"  which 
W.  agreed  to  pay.  When  the  deed 
was  executed,  defendant  claimed 
that  the  surveyor  had  made  a  mis- 
take, that  there  was  in  fact  fifty- 
six  fifteen  one-hundredths  acres; 
the  purchase-price  for  that  quan- 
tity at  the  agreed  price  per  acre  was 
inserted  as  the  consideration  in  the 
deed,  and  was  paid  by  W.  Follow- 
ing the  description  in  the  deed 
were  the  words,  "  containing  fifty- 
six  and  fifteen  .one-hundredths 
acres  of  land,  be  the  same  more  or 
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less."  There  was,  in  fact,  but  forty- 
eight  forty-seven  one-hundreths 
acres  in  the  piece.  In  an  action  to 
recover  back  the  payment  in  excess 
of  thepurchaBe-priceof  the  actual 
quantity,  held,  that  taking  the  con- 
tract and  deed  together,  it  ap- 
peared that  the  sale  was  by  the 
acre,  not  by  the  piece,  and  that 
plaintiff  was  entitled  to  recover. 
WiUon  V.  BandaU,  388 

9.  Where  one  holding  securities  in 
pledge  for  a  loan,  in  pursuance  of 
a  sale  thereof  made  by  the  owner, 
delivers  the  same  to  the  purchaser, 
receives  the  purchase-price,  and 
after  deducting  the  amount  of  the 
loan  pays  over  the  residue  to  the 
owner,  this  is  not  an  affirmation 
by  the  pledgee  of  the  genuineness 
01  the  securities,  and,  in  the  ab- 
sence of  fraud,  an  action  cannot 
be  sustained  against  him  by  the 
purchaser  to  recover  back  the  pur- 
chase-price in  case  the  securities 
prove  to  be  forgeries.  Baker  v. 
Amot  448 

To  restrain  ecUecHon  of  iHogal 

MBditnMvU, 
See  Hassan  v.  OK^  of  R  628 


CERTIORARI. 

1.  Although  there  may  be  no  stat- 
utory limitation  of  time  for  bring- 
ing a  common-law  certiorari,  the 
wnt  and  proceedings  based  upon 
it  have  no  office  to  perform  when 
there  is  no  legal  rignt  that  can  be 
enforced  or  protected  by  it.  Peo- 
le  sx  rd.  Gray  v.  Phillips.       582. 

A.  Under  the  provisions  of  the  act 
authorizing  the  bonding  of  cer- 
tain towns  in  aid  of  the  Xake  On- 
tario Shore  Railroad  (chap.  811, 
Laws  of  1868;  amended  by  chap. 
241,  Laws  of  1869),  proceedings 
for  bonding  the  town  of  Y.  were 
completed  and  the  requisite  papers 
filed  in  the  office  of  the  county 
clerk  August  25,  1870.  The  com- 
missioners of  the  town,  acting 
thereon,  subscribed  for  stock  in 
November.  1871,  and  in  May,  1872, 
paid  for  the  same-  bjy^  delivering 
town  bonds  to  the  full  amount. 
During  that  year  the  board  of 
supervisors  of   the  county  made 


provision  by  tax  for  payment  of 
the  interest  for  the  ensuing  year. 
and  a  semi-annual  installment  was 
paid  in  April,  1873.    The  relators, 
tax-payers  of  said  town,  in  Angost, 
1873,  proceeded  by  a  common-law 
writ  of  eerttoroTi,  directed  to  the 
county  clerk,  the  commissionerB 
and  assessors,  to  review  their  pro- 
ceedings, and  the  Gkneral  Term 
affirm^  the  proceedings.      Edd 
(Kabl,   J.,  dissenting),    that  the 
assessors,    whose   official    action 
alone  it  could  be  at  all  important 
to  review,  were   in   all   matters 
brought  up  by  the  writ  functus 
oJp,cn  when  it  was  issued,  and  their 
powers  and  duties  could  not  be 
revived,  or  their  action  nullified 
so  as  to  affect  the  rights  or  title  of 
holders  of  the  bonds,  or  the  liabil- 
ity of  the  town  t&ereon  by  any 
judgment  upon  the  writ,  that  the 
relators  had  no  rights  which  could 
be   affected   by  any  such  Judg- 
ment; and  that  the  writ  snouia 
have  been  quashed;  but,  as  the 
judgment  of  affirmance  was  for 
all  practical   purposes  a  nnUi^, 
that  an  appeal  therefrom  brongnt 
up  nothing  for  review,  or  npon 
which  a  judgment  could  be  given 
enforceable   by    execution,   and, 
therefore,  that  the  appeal  should 
be  dismissed.  Id, 

3.  Also,  held,  that  under  said  8ta^ 
ute  it  was  in  the  application  to  the 
county  judge  for  the  appointment 
of  commissioners,  if  anywhere, 
that  it  should  be  made  to  appear 
that  the  town  was  "situate  along 
the  route"  of  said  railroad,  the 
dut^  of  the  assessors  being  lim- 
ited to  the  examination  of  the  con- 
sents, and  determining  whether 
the  requisite  number  of  tax-payers 
had  assented  to  bonding  the  town; 
and  as  said  application  was  not 
before  the  court,  or  the  title  of 
Uie  conmiissioners  challenged,  the 
question  as  to  whether  there  was 
a  defect  in  showing  the  location  of 
the  town  was  not  presented.     Id. 


CHALLENGE. 

I.  The  provision  of  the  act  of  1872 
(chap.  475,  Laws  of  1872),  provid- 
ing that  a  present  opinion  or  im- 
pression in  reference  to  the  gmlt 
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or  innocence  of  a  prisoner,  or  the 
expression  of  such  an  opinion, 
shall  not,  in  the  cases  specified,  be 
a  sufficient  j^round  of  challenge 
for  principal  cause,  does  not  in- 
terfere with  or  affect  the  challenge 
for  favor.    Thomas  v.  People.    218 

Id.  Under  the  provisions  of  the  act 
of  1873  (chap.  427,  Laws  of  1873), 
providing  that  either  party  may 
except  to  the  determination  of  the 
court  upon  a  challenge  for  favor, 
and  that  the  court  may  review 
such  decision  upon  writs  of  error 
or  cerHoTari,  this  court,  upon  writ 
of  error,  has  the  same  power  to 

Eass  upon  the  question  involved 
1  the  challenge  which  the  trial 
court  had.  Id. 


CLERKJEIGHTH  DISTRICT 
COURT  N.  Y.  CITY). 

1.  Both  by  the  special  statute  (chap. 
217,  Laws  of  1866)  and  the  gen- 
eral statutes  (chap.  514,  Laws  of 
1851;  chap.  344,  Laws  of  1857)  re- 
lating to  the  term  of  office  of  the 
clerk  of  the  liliffhth  District  Court 
of  the  city  of  New  York,  such 
term  is  for  a  period  of  six  vears, 
and  is  not  dependent  upon  the  ex- 
piration of  the  term  of  office  of  the 
justice  of  said  court.  People  ex 
rd.  V.  Leask,  621 

^.  The  act  of  1872  (§  1,  chap.  438, 
Laws  of  1872)  changed  the  provi- 
sions of  the  act  of  1866  by  provid- 
ing another  appointing  power  and 
by  fixing  the  time  of  appointment 
and  the  commencement  of  the  new 
term  (f .  e. ,  immediately  after  the 
passage  of  the  act),  but  it  left  un- 
touched the  duration  of  the  term. 

Id. 

8.  Accordingly,  Iidd,  that  the  rela- 
tor, who  was  appointed  clerk  of 
said  court  by  the  then  justice 
thereof  in  M!ay,  1872  (after  the 
passage  and  in  pursuance  of  said 
act  of  1872),  was  entitled  to  a  term 
of  six  years,  and  could  not  be  re- 
removed  before  the  expiration 
thereof  by  the  justice  succeeding 
the  one  who  made  the  appoint- 
ment, Id. 


CODE  OF  PROCEDURE. 

§    11.    J3ee  Pennie  v.  C.  Life  Iiu. 
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§    11.     8ee  WJieeUr  v.  Beofidd,  811. 
^    IL     See  BooseveU  V.  l/nkeH,  HI. 
§    11.    See  Patten  v.   JV.   T.  E.  R 

R  Co.,  484. 
§  160.     See  Bruce  v.  Burr,  237. 
§  268.     See  Produce  Bk.   v.  Morion, 

199. 
§  282.     5^  U.  B.  S.  Inst.  v.  Bur- 
yea,  84. 
§  294.    See  Produce  Bk.  v.  Morton, 

199. 
§  890.     See  Edington  v.  Mut.  L.  Ins. 

Co.,  185. 
§  401.     See  PhtUips  v.  Wheder,  104. 
§  468.     See  People  ex  rd.  Bemarest  v. 

FaircJUld,  334. 


COMMISSIONER    OF     JURORS 
OF   NEW   YORK, 

1.  The  provision  of  the  act  of  1869 
providing  for  the  government  of 
the  county  of  New  York  (§  7,  chap. 
876,  Laws  of  1869)  which  prohib- 
its the  board  of  supervisors  of  said 
coimty  from  increasing  salaries, 
''  except  as  provided  by  acts  of  the 
legislature,  does  not  apply  where 
the  legislature  has  expressly  au- 
thorized said  board  to  increase  the 
salary.     Taylor  v.  Mayor,  etc.     87 

2.  Accordinglv,  held,  that  a  resolu- 
tion of  said  board  passed  Decern 
ber  28,  1869,  under  the  authority 
of  the  act  of  1855,  in  relation  to 
the  salaries  of  certain  judicial  offi- 
cers (§  1,  chap.  675,  Laws  of  1855), 
authorizing  it  to  increase  the  sala- 
ries of  the  citv  judge  and  other 
officers,  which  resolution  in- 
creased the  salary  of  the  city  judge 
to  $15,000  a  year,  to  take  effect 
Januaiy  1,  1870,  was  valid;  and 
that  under  the  provision  of  the  act 
of  1870  relating  to  jurors  for  the 
city  and  county  of  New  York  (§  17, 
chap.  539,  Laws  of  1870),  provid- 
ing that  the  salary  of  the  commis- 
sioner of  jurors  "shall  be  at  the 
same  rate  as  the  salaiy  paid  to  the 
city  judge,"  the  said  commis- 
sioner was  entitled  to  a  salary  of 
$15,000  per  annum.  Id, 

8.  Also,  ?idd,  that  the  act  of  1872 
(chap.  367,  Laws  of  lij72)  confirm- 
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ing  said  resolution  was  not  con- 
trolling to  show  that  the  resolution 
was  invalid  prior  thereto,  but  was 
in  the  nature  of  a  declaratory  act. 

Id, 

4.  Also,  held,'UiSii  the  fact  that  the 
city  judge,  either  by  accident  or 
design,  was  not  actually  paid  at 
the  rate  of  $15,000  after  January, 
1870,  did  not  affect  the  rights  of 
said  commissioner  of  jurors;  the 
intent  was  to  give  him  the  salary 
Uie  city  judge  was  entitled  to,  and 
whether  the  latter  oflftcer  received 
it  or  not  was  immaterial.  Id, 

6.  Prior  to  the  passage  of  the  city 
charter  of  1873  (chap.  835,  Laws 
of  1873)  the  office  of  commission- 
er of  jurors  was  not  a  city  office, 
and  the  provision  of  said  act  (§  97) 
authorizing  the  board  of  appor- 
tionment to  reduce  the  salary  of 
all  officers  paid  from  the  city  treas- 
ury, "whose  offices  runo  exist," 
did  not  apply  to  such  office,  as.  it 
only  included  city  offices  then  ex- 
isting, not  those  made  city  offices 
by  the  act  itself.  Id, 

6.  Accordingly,  hM,  that  a  resolu- 
tion of  the  lloard  of  apportionment 
fixing  the  salairof  said  commis- 
sioner at  $5,000  on  July  1,  1878, 
was  invalid.  Id. 

7.  It  seems,  that  a  resolution  of  the 
board  of  apportionment  that  the 
salary  of  a  city  officer  "  be  fixed  " 
at  a  less  sum  than  that  theretofore 
paid  has  the  eifect  to  reduce  the 
salanr,  the  same  as  if  the  word 
"reduce"  had  been  used  in  the 
resolution.  Id, 


8.  Plaintiff,  who  at  the  time  of  the 
passage  of  said  charter  of  1873 
was  commissioner  of  jurors,  con- 
tinued to  discharge  the  duties  of 
the  office  after  April  1,  1873,  the 
time  when,  bv  the  provisions  of 
said  charter  (%  117),  his  term  of 
office  expired,  and  up  to  April  1, 
1874,  no  successor  having  been 
appointed,  hdd,  that  this  was  to 
be  regarded  as  a  holding  over  un- 
der the  provisions  of  the  Revised 
Statutes  (1  R.  S.,  117,  §  9);  and 
that  plaintiff  was  entitled  to  his 
salary  up  to  the  time  he  ceased 
to  act.  Id. 


COMMON  CARRIERS. 

1.  A  common  carrier  of  paasengeis 
may  establish  on  his  car  or  ves- 
sel an  agency  for  the  delivery  of 
passengers'  baggage,  and  may 
exclude  all  other  persons  from 
entering  upon  it  for  the  purpose 
of  soliciting  or  receiving  oniers 
from  passengers  in  competition 
with  such  agency.  Bameif  v.  0. 
B.  and  H.  8&t.  Co.  801 

2.  Plaintiff,  an  expressman,  songfat 
passage  upon  defendant*s.boat  for 
the  purpose,  among  other  things, 
of  taking,  while  on  the  boat, 
orders  from  the  passengers  for  the 
delivery  of  baggage.  Defendant 
had  granted  Uie  privilege  of 
transacting  this  business  on  the 
boat  to  another,  and  as  plaintiff 
continued  it  after  having  been  di- 
rected to  desist,  and  refused  to 
promise  to  discontinue  it,  defend- 
ant caused  him  to  be  ejected  from 
its  boat,  and  refused  him  passage. 
In  an  action  to  recover  damages, 
held,  that  defendant's  action  was 
justifiable;  and  that  it  was  not 
liable.  H. 


COMMON  SCHOOLa 

The  power  given  to  school  district 
trustees  to  contract  with  and  em- 
ploy teachers  (chap.  555,  Laws  of 
1864)  is  not  limitea  to  an  employ- 
ment during  the  trustees'  term  of 
office;  but  a  contract  with  a 
teacher  for  a  period  extending 
beyond  their  term,  if  made  in 
good  faith,  without  fraud  or  col- 
msion,  and  for  a  reasonable 
period,  is  valid  and  binding  upon 
their  successors.      Wait  v.  -Boy. 

86 

CONDlTIONa 

WhenfarfeUure  hy  breach  cf, 

w(Uf>ed, 
See  Cook  v.  Watdem,  etc,    (Mem.) 

094 


CONSTITUTIONAL  LAW. 

1.  The  act  of  1878  (chap.  581,  Laws  of 
1873)  is  not  amenable  to  the  con- 
stitutional objection  (Const.,  art  8» 
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g  16}  that  it  embraces  more  than 
one  subject.  The  title  to  the  act 
is  expressive  of  the  subject,  which 
is  to  open  certain  lands  for  public 
use,  and  the  different  provisions 
are  but  the  details  of  that  subject. 
InreP.  P,  and  C.  I.  R.  R  Co.    872 

2.  So,  also,  the  act  of  '  1874  (chap. 
448,  Laws  of  1874)  entitled  "An 
act  for  the  relief  of  Park  Avenue 
Railroad  Company,  in  the  city  of 
Brooklyn,  and  to  authorize  the  ex- 
tension of  its  tracks  through  cer- 
tain streets  and  avenues  in  said 
city,"  expresses  the  subject  suffici- 
ently for  the  purposes  of  said  con- 
stitutional provision.  The  subject, 
t.  «.,  the  relief  of  the  company, 
necessarily  includes  provisions  re- 
moving restrictions  upon  its  pow- 
ers, and  giving  it  greater  powers. 

Id. 

8.  The  constitutional  provision  (art. 
8,  §  1)  in  reference  to  the  forma- 
tion of  corporations  does  not  ren- 
der a  special  charter,  or  a  special 
addition  to  a  charter  taken  under 
a  general  law,   unconstitutional. 

Id. 

4.  The  subdivision  4,  added  to  sec- 
tion 11  of  the  Code  in  1865,  allow- 
ing an  appeal  from  -a  decision  of  a 
motion  which  involved  the  consti- 
tutionality of  a  State  law,  was  re- 
pealed by  the  amendment  of  said 
section  in  1867,  which  added  as 
subdivision  4  a  new  and  different 
provision ;  the  subdivision,  as  thus 
enacted,  took  the  place  of  the  same 
subdivision  as  it  had  previously 
existed.  Patten  v.  N,  T.  El.  A 
R  Co.  484 

5.  It  ae&ms  that  the  subdivision  so 
repealed  did  not  apply  to  a  deci- 
sion of  the  New  York  Common 
Pleas.  Id, 

6.  There  is  no  constitutional  objec- 
tion to  the  creation  by  the  legisla- 
ture of  statutory  liens  in  favor  of 
mechanics  and  others,  for  the  pur- 
poses, and  under  the  circumstances 
and  limitations  specified  in  the 
statutes  known  as  mechanics'  lien 
laws.     Oladus  v.  Black,  563 

7.  The  act  entitled  "  An  act  in  rela- 
tion to  that  portion  of  the  Qroat 


Western  Turnpike  road,  common- 
ly known  as  Western  avenue," 
etc.  (chap.  445,  Laws  of  1876),  is 
not  obnoxious  to  the  constitutional 
provision  (State  Const.,  art.  8,  % 
16)  requiring  that  local  and  private 
bills  shall  embrace  but  one  subject 
which  shall  be  expressed  in  the 
title.  The  act  simply  authorizes 
a  conveyance  by  the  turnpike 
company,  and  an  acceptance  by 
the  commissioners  of  Washington 
park,  of  a  portion  of  the  turnpike 
road,  and  empowers  the  latter  to 
improve  the  same  as  an  approach 
to  the  park,  and  makes  provision 
for  such  improvement  The  whole 
relates  solely  to  that  portion  of  the 
road  specified  in  the  title,  and  the 
purpose  of  the  act  is  confined  to 
the  one  subject,  which  is  suffici- 
ently expressed  in  the  title,  Pbo- 
pis  ex  ret.  Gom'rs  v.  Banks.        568 

8.  The  legislature  is  not  subject  to 
judicial  control  in  respect  to  the 
form  or  mode  in  which  the  "  sub- 
ject" of  a  bill  shall  be  "ex- 
pressed "  in  its  title;  if  expressed, 
the  Constitution  is  satisfied,  al- 
though the  title  may  have  been 
more  explicit.  Id. 

9.  The  authorities  upon  the  question 
of  the  sufficiency  of  the  titles  to 
bills,  under  the  said  constitutional 
provision,  collated.  Id. 

10.  The  said  statute  is  not  in  conflict 
with  the  constitutional  provision 
forbidding  the  passage  of  a  pri- 
vate or  local  bill  "laying  out, 
opening,  altering,  working  or  dis- 
continuing roads,  highways  or 
alleys. "  (Art.  3,  §  1 7. )  This  pro- 
vision was  intended  to  prevent  any 
interference  with  the  general  high- 
way system  of  the  State.  The  por- 
tion of  the  road  effected  by  the 
act  while  a  public  highway,  was 
the  property  of  a  private  corpora- 
tion, and  the  act  provides  for  that 
which  is  not  ordinarily  done  under 
the  general  highway  laws,  and  for 
which  no  general  provision  is 
made  ;  and  it  is  within  the  legis- 
lative power  to  confide  it  to  the 
commissioners.  Id. 

11.  Said  statute  is  not  violative  of 
the  constitutional  provision  de- 
claring that  no  act  shall  be  passed 
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makmg  an  ezistiiig  law  applicable 
to,  or  a  part  thereof,  except  by  in- 
serting it  in  the  act  (Art.  3,  §  17.) 
This  provision  does  not  reanire 
the  re-enactment  of  general  laws 
whenever  it  is  necessaiy  to  resort 
to  them  to  carry  into  effect  a 
special  statute.  Id. 

12.  The  legislature  may  direct  that 
an  assessment  for  the  costs  and 
expenses  of  a  work,  specially  pro- 
vided for  and  directed  to  be  paid 
by  tax,  shall  be  made  and  collected 
in  the  manner  provided  by  general 
laws.  Id, 

13.  Said  statute  is  not  in  conflict 
with  the  constitutional  provision 
prohibiting  cities  from  loaning 
their  money  or  credit  to,  or  in  aid 
of,  any  individual,  association  or 
corporation.  (Art  8,  §  11.)  The 
fact  that  the  city  of  Albany  is  in 
the  first  instance  made  to  pay  the 
cost  of  a  public  burden,  to  bs  re- 
imbursed thereafter  bv  tax  upon 
the  property  benefited,  does  not 
constitute  the  payment  a  loan  to 
the  property  owners.  Id, 

Act  of  1866  {chap,  761),  au- 

thoriging  taxation  of  stockholders  of 
banks,  not  uneonsUtuiional, 

See  People  v.  Oomre.  616 


CONTRACT. 

1.  The  power  given  to  school  dis- 
trict trustees  to  contract  with  and 
employ  teachers  (chap.  555,  Laws 
of  1864)  is  not  limited  to  an  em- 
ployment during  the  trustees'  term 
of  office ;  but  a  contract  with  a 
teacher  for  a  period  extending  be- 
yond their  term,  if  made  in  good 
faith,  without  fraud  or  collusion, 
and  for  a  reasonable  period,  is 
valid  and  binding  upon  their  suc- 
cessors.    Wait  V.  Eaff.  86 

9.  Plaintiff  purchased  of  defendant 
certain  railroad  bonds,  with  the 
option  of  returning  if  he  became 
sick  of  them,  in  which  case  de- 
fendant agreed  to  repav  the  pur- 
chase-money. Plaintiff  sold  the 
bonds  to  others,  for  whom,  as  the 
evidence  tended  to  show,  he  made 
the  investment,  giving  them  the 
same  option;  this  they  exercised. 


and  plaintiff  received  bMk  tibe 
bonds,  tendered  them  back  to  de- 
fendant and  demanded  the  pur- 
chase-money, which  defendant  re- 
fused to  repay.  In  an  action  to 
recover  the  same,  held,  that  the 
transfer  by  plaintiff  did  not  impair 
his  right  to  return  the  bonds. 
WooeierY^Saffe.  67 

3.  Plaintiff  did  not  offer  to  return 
the  bonds  until  about  three  years 
after  his  purchase.  Plaintiff  gave 
some  evidence  tending  to  sbow 
that  the  delay  was  at  the  request 
of  defendant;  the  latter,  at  the 
close  of  plaintiff^s  evidence, 
moved  for  a  nonsuit  on  the 
ground,  among  other  thin^  that 
the  agreement  was  within  the 
statute  of  frauds,  which  was  de- 
nied. The  question  of  time  was 
not  afterwaras  presented,  nor  was 
there  any  request  to  present  it  to 
the  jury.  Held,  that  the  nonsuit 
was  properly  denied;  that  under 
all  the  circumstances,  as  devd- 
oped,  the  case  did  not  show  con- 
clusively, as  matter  of  law,  that 
the  delay  was  unreasonable;  and 
if  it  did  the  point  was  not  avail- 
able, as  there  was  .no  exception 
presenting  it.  Id. 

4.  Also  held,  that  the  receipt  by  de- 
fendant of  the  amount  of  two 
coupons  upon  the  bonds  did  not 
affect  his  right  of  recovery,  he  ac- 
counting for  the  amount  received. 

Id. 

5.  Evidence  as  to  the  amount  of 
damages  is  not  necessary  in  such 
an  action.  H. 

6.  In  an  action  to  recover  damages 
for  an  alleged  breach  by  defend- 
ant of  a  contract  to  deliver  plaster 
stone,  plaintiff's  evidence  tended 
to  show  that  defendant  contracted 
to  ship  from  N.  S.  and  to  deliver 
to  plaintiff,  at  N.  Y.  or  W.,  8,000 
tons  of  said  stone  during  the  sea- 
son, the  same  to  be  dehvered  as 
fast  as  vessels  could  be  obtained  in 
N.  B.  to  carry  them,  to  be  paid 
for  on  delivery.  Defendant,  dur- 
ing the  season,  shipped  two  car- 
goes of  the  stone  to  K.  Y.,  de- 
Bvery  of  which  dofondon^;  upon 
arrival,  demanded  and  was  reai^ 
to  receive  and  pay  for,  but  defend- 
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ant  refused  to  deliver.  The  court 
nonsuit^  plaintiff.  MeUd,  error; 
that  the  right  to  take  the  whole 
season  for  delivery  was  limited  hy 
the  provision  to  ship  as  fast  as 
vessels  could  be  obtained;  that  the 
'  proof  that  defendant  had  shipped 
cargoes,  which  arrived,  was  evi- 
dence that  it  could  have  obtained 
vessels  before  the  close  of  the  sea- 
son; also,  that  as  plaintiff  was 
ready  to  receive  and  i>ay  for  the 
cargoes  which  did  arrive,  it  was 
no  defence  to  the  action  that  he 
was  not  ready  to  receive  and  pay 
for  the  balance  at  the  end  of  the 
season.  Iscmcs  v.  N,  T.  Plaster 
Works,  124 

7.  Where  interest  has  already  ac- 
crued, the  parties  may  lawfully 
agree  to  turn  such  interest  into 
principal  so  as  to  carry  interest 
%n  future,  and  the  forbearance 
will  constitute  a  consideration; 
but  a  promise  to  pay  interest  upon 
interest,  which  is  to  operate  re- 
trospectively, and  is  supported  by 
no  consideration  save  a  moral  one 
resulting  from  the  fact  that  the 
interest  is  in  arrear  and  unpaid,  is 
not  valid  (Chuboh,  Ch.  J. ,  Folgeb 
and  Earl,  JJ.,  dissenting).  Young 
V.  Em,  162 

8.  It  seeim  that  it  is  not  necessar}' 
to  the  validity  of  a  promise  to  pay 
compound  interest  that  it  be  in 
writmg.  Id. 

9.  Defendant  contracted  to  do  the 
work  and  furnish  materials  in 
constructing  tracks  for  the  N.  T. 
C.  and  H.  R  R  R  Co.  The 
contract  provided  **  that  all  stone 
taken  from  excavations  which 
may,  in  the  .  opinion  of  the  en- 
gineer be  suitable  for  masonry 
shall  be  deposited  in  some  con- 
venient place  *  *  *  to  be 
designated  by  him,  and  shall  be 
the  property  of  the  company." 
Plaintiff  entered  into  a  sub-con- 
tract with  defendant  for  a  portion 
of  the  work.  In  an  action  to  re- 
cover a  balance  alleged  to  be  due 
thereon,  defendant  offered  to 
prove  that  plaintiff  took  from  ex- 
cavations and  used  1,149  yards  of 
stone,  and  that  in  defendant's 
final  settlement  with  the  com- 
pany he  was  charged  with  the 
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value  thereof  $1,546.80.  This  was 
objected  to  and  excluded,  hdd,  no 
error;  that  the  provision  contem- 
plated that  the  engineer  should 
point  out  such  stone  as  he  deemed 
fit  for  masonry  and  desi^ate  the 
place  to  which  he  desired  it  re- 
moved; that  plaintiff  was  entitled 
to  use  stone  as  lo  which  no  such 
designation  was  made,  and  as  de- 
f en£nt  did  not  offer  to  prove  that 
plaintiff  used  stone  so  pointed  out, 
the  first  part  of  the  offer  was  in- 
sufficient and  so  properly  rejected ; 
and  that  the  fact  that  a  charge 
was  made  by  the  company  against 
defendant  for  the  stone,  was  not 
competent  proof  of  his  liabili]^ 
for  it.    Bead  v.  Decker.  183 

10.  While  the  circumstances  sur- 
rounding the  execution  of  a  con- 
tract cannot  be  used  to  contra- 
dict what  is  expressed  therein, 
this  rule  does  not  confine  the 
court  in  construing  a  contract  to 
the  very  instrument  in  question  ; 
other  contemporaneous  writings 
between  the  parties,  relating  to 
tiie  same  subpect-matter,  are  ad- 
missible in  evidence  to  explain  or 
qualify  the  agreement  imder  con- 
sidei^tion.      Wilson   v.    Bandail. 

388 

11.  Defendant  and  plaintiff's  testa- 
tor, W.,  contracted  for  the  sale, 
by  the  former  to  the  latter,  of  a 
certain  piece  of  land.  The  con- 
tract, after  describing  the  land  by 
metes  and  bounds,  thus  continues : 
"containing  fiftyrfour  fifteen- 
hundreths  acres  of  land,  be  the 
same  more  or  less,  for  the  sum  of 
three  hundred  and  fifty  dollars 
per  acre,"  which  W.  agreed  to 
pay.  When  the  deed  was  exe- 
cuted, defendant  claimed  that 
the  surveyor  had  made  a  mistake, 
that  there  was  in  fact  fifty-six 
fifteen  one-hundredths  acres ;  the 
purchase-price  for  that  quantity 
at  the  agreed  price  per  acre  was 
inserted  as  the  consideration  in 
the  deed,  and  was  paid  hj  W. 
Following  the  description  in  the 
deed  were  the  words,  "contain- 
inff  fifty-six  and  fifteen  one-htmd- 
reaths  acres  of  land,  be  the  same 
more  or  less."  There  was,  in 
fact,  but  forty-eight  forty-seven 
one-hundredths  acres  in  the  piece. 

80 


^4 


IXDEX. 


In  ttt  actkm  to  recorer  back  the 
pajment  in  ejcesiA  of  the  por- 
cmwr  price  of  the  actual  quantity. 
keld,  thai  takin^r  the  cootract  and 
deed  together,  ft  appeared  thai  the 
aale  waa  by  the  acre,  not  by  the 
piece,  and  that  plaintiff  waa  en- 
titled to  recoTer.  Id. 

8u  Specific  Perfobxaxck. 

BriLDDIG  COSTKACT  . 

When  liot  w4d  for  indefinite- 


longing  U>  dlAefeirt  oi^ner^,   all 


Bee  VanWoertY.A.andS,RR,G>. 

COXVERSIOX. 

1,  PlaintifTs  complaint  alleged,  in 
substance,  that  he  pledged  certain 
bondd  to  defendant  as  ssecurity  for 
advances  to  be  made ;  that  he  tend- 
ered the  amount  advanced  and 
demanded  the  bonds,  but  defend- 
ant refused  to  deliver,  and  con- 
verted them  to  his  own  use.  The 
answer  denied  these  allegations, 
and  set  up,  in  substance,  that  the 
bonds  were  delivered  to  defend- 
ant with  authority  to  sell,  etc. 
Upon  the  trial,  defendant  offered 
to  prove  that  plaintiff  did  not  own 
the  claim  in  suit.  This  was  ob- 
jected to  on  the  ground  that  it  was 
not  set  up  in  the  answer,  and  ob- 
jection sustained.  Held,  no  error ; 
that  in  the  absence  of  an  averment 
of  title  in  a  third  person,  with 
which  defendant  connected  him- 
self, or  that  plaintiff  was  not  the 
real  partjr  in  interest,  the  evidence 
offered  was  inadmissible.  Smith 
Y.  HaU.  48 

2,  Also  held,  that  a  counter-claim  was 
not  proper,  as  the  action  was  for 
conversion;  and  that  plaintiff,  by 
replying  to  a  counter-claim,  did 
not  waive  the  objection.  Id. 


CORPORATION     COUNSEL 
(NEW  YORK,  CITY  OF). 

Salary  of  . 

See  (yOorman  v.  Mayor,  etc,     486 

COSTS, 

Where   proceedings  are  instituted 
by  a  railroad  corporation  to  con- 
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and  the  enseals  to  all  is  heaid  to- 
gether, althoogfa  separate  orders 
are  entered  as  to  each  owner,  there 
&»  bat  one  proceedmg,  and  all  thie 
orders  may  be  reviewed  opoa  one 
appeal;  so,  also,  where  the  orders 
are  affirmed  at  GeueaX  Tetm,  and 
separate  cwders  of  affimwnoe  en- 
tered, costs  for  but  one  case  are 
prober.  In  re  P,  P,  and  C.  L  R. 
B,  Co.  371 

COUNTER-CLAIM. 


This  action  was  brousfat  upon  a 
promissory  note  mai&  by  C.  and 
indorsed  for  his  acc<»nmodation 
by  defendant's  testator.  The  firm 
in  which  C.  was  a  partner  made 
an  assignment  for  the  benefit  of 
creditors  to  plaintiff,  giving  pre- 
ferences, defendant's  testator  be- 
ing one  of  the  preferred  creditors 
Defendant  claimed  that  plaintiff 
had  collected,  as  assignee,  suffi- 
cient to  pay  the  preferred  debts. 
This  claim  was  disputed  and  there 
had  been  no  settlement  of  plain- 
tiff's accounts,  as  assignee.  Held, 
that  defendant  could  not,  in  thL» 
action,  compel  an  application  by 
plaintiff  of  the  funds  in  his  hands, 
as  assignee,  toward  the  pa^'ment 
of  the  note;  that  the  amount  in 
his  hands  applicable  for  that  pur- 
pose could  only  be  determined  by 
an  accounting,  and  the  assignee 
was  entitled  to  have  his  entire 
account  settled  in  one  accounting, 
which  should  protect  him  against 
all  the  parties  who  could  claim 
under  the  assignment;  he  could 
not  be  compelled  to  account  sep- 
arately to  each  creditor.  BaUeif 
V.  Bergen  846 
Not  proper  in  action  for  eon- 

version 
See  Smith  v.  HaU.'  48 


COUNTIES. 

1.  The  provision  of  the  *'act  to  re- 
duce the  number  of  town  offi- 
cers," etc.  (§  2(5,  chap.  180,  Law 
of  1846,  as  amended  by  §  18,  chap, 
455,  Laws  of  1847),  providing  for 
the  payment  of  the  fees  of  magis- 
trates and  other  officers  for  certain 
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criminal  proceedings  by  the  towns 
or  cities  where  the  offence  was 
committed,  does  not  embrace  the 
fees  of  a  sheriff  as  jailer  or  other- 
wise. It  was  intended  ox^  to 
apply  to  the  fees  of  local  ofilcers 
in  preliminary  criminal  proceed- 
ings in  cases  under  the  grade  of 
felony;  not  to  affect  the  liability 
of  a  county  for  services  of  county 
officers  after  commitment,  either 
for  trial  or  upon  sentence.  People 
exrel.  v.  Sup'ra  (M,  Go.  830. 

3.  The  accounts  of  a  sheriff  for 
receiving  prisoners  into  and  dis- 
charging them  from  jail,  and  for 
Uieir  ooard  while  connned  therein, 
are  properly  county  charges. 
(Tit.  1,  ftrt.  1,  §  8,  chap.  4(50,  Laws 
of  1847;  1  R  8.,  385,  §  3.)       Id. 

3.  The  liability  of  a  countv  extends 
not  only  to  such  official  services 
in  cases  strictly  criminal,  but  in- 
cludes also  quasi  criminal  offences, 
such  as  violations  of  city  ordi- 
nances, the  only  distinction  being 
that,  in  the  latter  cases,  instead 
of  the  statutory  fee,  the  board  of 
supervisors  have  power  to  fix  the 
compensation.  Id, 


COUNTY  JAIL. 

1.  A  board  of  supervisors  has  au- 
thority to  direct  the  purchase  of 
such  articles  of  furniture  as  are 
necessary  to  properly  equip  and 
furnish  the  county  jail,  and  an 
account  for  articles  so  purchased 
is  a  proper  county  charge. 
Schenek  v.  Mayor,  etc.  44 

S.  The  supervisors  of  the  county  of 
New  York  have  the  same  power 
as  to  furnishing  what  is  known 
and  recognized  by  law  as  the 
county  jail,  ».  e.,  "the  Ludlow 
street  jail,"  although  such  jail 
may  technically  be  the  property 
of  the  city;  and  this  is  so,  assum- 
ing that  such  jail  cannot  be  used 
for  the  confinement  of  criminals 
sentenced  by  State  courts,  and 
that  judgment  debtors  committed 
upon  executions  issued  out  of 
courts  of  record  are  absolutely 
bound  to  support  themselves.   Id. 


CREDITOli'S  SUIT. 

1.  In  an  action  against  three  co- 
partners upon  a  partnership  obli- 
gation the  summons  was  served 
upon  two,  and  judgment  was  per- 
fected by  default  a^inst  the  two 
served.  An  execution  was  issued 
against  the  joint  property  of  all 
the  defendants  and  returned  un- 
satisfied. Held,  that  plaintiff  had 
sufficiently  exhausted  its  remedy 
at  law  to  entitle  it  to  proceed  in 
equity  to  reach  joint  property. 
(Code,  §  294.)  Produce  Bank  v. 
Morton.  199 

2.  Also,  Tield,  that  an  order  correct- 
ing the  defect  in  the  entry  of  judg- 
ment nunc  pro  tunc,  made  after 
the  commencement  of  the  equit- 
able action,  was  valid  and  ef- 
fectual. Id. 

3.  A  creditor  at  large  cannot  main- 
tain an  action  to  enforce  a  resi4tr 
ing  trust,  under  the  statute  of 
uses  and  trusts  (I  R.  8.,  728,  | 
52),  in  lands  purchased  and  paia 
for  by  his  debtor,  and  by  direction 
of  the  debtor  deeded  to  another; 
and  this  is  so,  although  the  debtor 
is  dead,  and  died  insolvent.  Mtes 
V.  WUeox.  264 

4.  These  facts  do  not  dispense  with 
the  general  rule  that  a  debt  must 
be  ascertained  by  judgment,  and 
legal  remedies  exhausted,  before 
the  creditor  can  proceed  in  equity 
to  collect  it  out  of  assets  liable  in 
equity  for  its  payment.  Jd. 


CRIMINAL  TRIAL. 

1.  The  provision  of  the  act  of  1872 
(chap.  475,  Laws  of  1872),  provid- 
ing that  a  present  opinion  or  im- 
pression in  reference  to  the  guilt 
or  innocence  of  a  prisoner,  or  the 
expression  of  such  an  opinion, 
shall  not,  in  the  cases  specified,  be 
a  sufficient  sroimd  of  challenge 
for  principal  cause,  does  not  in- 
terfere with  or  affect  the  challenge 
for  favor.     T homos  y.  Peopie.    218 

2.  Under  the  provisions  of  the  act 
of  1873  (chap.  427,  Laws  of  1&73), 
providing  that  either  party  may 
except  to  the  determination  of  the 
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ooort  upon  a  challenge  for  favor,  > 
tod  that  the  court  may  review 
such  deciaion  upon  writs  of  error 
or  eerUorari;  this  court,  upon  writ 
of  error,  has  the  same  power  to 
pass  upon  the  question  involved 
in  Uie  challenge  which  Uie  trial 
court  had.  Id.  i 

3.  A  person,  called  as  a  juror  upon 
the   trial   of   an  indictment  for  < 
murder,  being  challenged,  testi- ' 
lied  that  he  had  heard  the  killing 
talked  about,  had  expressed  an  | 
opinion,  and   then   had    an  im- . 
presslon   or  opinion,    dependine" ' 
upon  the  truth  of  what  he  had 
heard;  that  he  thought  it  would 
take  evidence  to  remove  that  im- 
pression; but  that  he  would  de- . 
cide  the  case  on  the  evidence;  and 
believed  that  he  could  render  an 
impartial  verdict  upon  the  evi- 
dence, unbiased  by  such  opinion. 
Hdd,  that  the  trial  court  was  jus- 
tified in  holding  the  juror  indiffer- 
ent. Id. 

4.  Upon  the  trial,  the  prisoner  of- 
fered to  prove  that  the  deceased 
had  been  engaged  in  several  fights 
with  other  parties,  in  each  of  which 
he  used  a  knife,  and  cut  his  oppo- 
nent; also,  declarations  of  his  as 
to  his  cutting  people  with  razors, 
and  that  all  mese  matters  had  b^n 
communicated  to  the  prisoner ;  the 
offers  were  overruled.  HM,  no 
error.  Id. 

6.  After  a  witness  on  the  part  of  the 
prisoner  had  testified  that  he  heard 
the  deceased,  in  an  angiy  dispute, 
say  to  the  prisoner  that,  if  he  ever 
crossed  his  path  again,  he  would 
fix  him,  the  prisoner  offered  to 
show  that,  a  few  days  afterward, 
the  witness  heard  another  person, 
who  was  present  when  the  threat 
was  made,  state  to  the  prisoner 
what  the  deceased  threatened.  The 
proof  was  excluded.  Hdd,  no 
error;  as  there  was  no  suggestion 
that  the  prisoner  did  not  hear  the 
threat  when  made,  or  had  forgot- 
ten it  Id. 

6.  After  a  witness  had  testified  that 
the  prisoner  was  a  quiet  man  and 

food  natured,  as  far  as  he  knew, 
e  was  asked  to  "state  what  his 
disposition  was  when  crossed  or 


misused?  "    This  was  objected  to. 
and  excluded.    JStfld,  no  error.   .Ed, 

7.  The  crime  charged  was  committed 
in  State  prison,  where  the  'ptwomat 
and  the  deceased  were  confiiied. 
The  prisoner  gave  evidence  lend- 
ing to  show  that  the  character  of 
the  deceased,  before  he  came  to 
the  prison,  was  bad;  that  he  w«a 
quarrelsome  and  vindictive.  Tbe 
prosecution  then  odled  witneeses^ 
who  were  permitted  to  testify,  un- 
der objection,  that,  in  the  respects 
stated,  his  character  while  in  pri- 
son was  good.  .fiSsitf,  no  error.   RL 

8.  The  homicide  was  committed  witk 
a  case  knife,  which  the  prisoner,  a 
few  days  before,  had  ground  to  a 
point.    He  testified  tl^t  he  knew 
where  the  heart  was  located,  and 
that  he  stuck  his  knife   into  it. 
The  court  charged,  among  other 
things,  in  substance,  that  the  facts 
that  the  prisoner  used  a  deadly 
weapon,  and  struck  at  a  vital  part 
of  the  body  of  the  deceased,  are 
circumstances     furyiishing     pre- 
sumptive evidence  of  an  intent  to 
tfdce  the  life  of  the  deceased,  but 
not  conclusive.    HM,  no  errot. 
At  the  time  of  his  conviction,  the 
prisoner  was  under  sentence  for  a 
term,  several  years  of  which  were 
unexpired.   Sdd,  that  this  did  not 
prevent  his  being  sentenced  to  be 
hung  before  the  expiration  of  his 
term.  R. 

0.  Upon  the  trial  of  an  indictment 
for  larceny,  it  appeared  that  Lew- 
is, one  of  the  prisoners,  made  the 
acquaintance  of  Olason,  the  prose- 
cutor, and,  under  the  pretence  that 
he  had  a  check  for  $500  he  desired 
to  get  cash^  at  a  bank,  invited 
Olason  to  go  with  him ;  he  led  him 
into  a  saloon,  where  was  the  pris- 
oner Loomis,  whom  the  evidence 
showed  to  be  a  confederate  of 
Lewis.  Lewis  proposed  to  Loomis 
to  throw  dice;  Ihey  did  so  for  five 
dollars,  and  Loomis  lost ;  they 
then  proposed  to  throw  for  $100. 
Lewis  asked  Olason  to  lend  him 
ninety  dollars,  saying,  "I  am  sure 
to  beat  him  again,  and  you  can 
have  your  money  back.  If  I  do 
lose  I  have  got  the  check  for  $500, 
and  we  will  go  up  to  the  bank  and 
get  the  check  cashed  and  you  can 
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have  the  money. "  Olason  let  him 
have  the  ninety  dollars;  the  dice 
were  thrown  and  Lewis  lost. 
Olason  insisted  on  the  return  of  his 
money;  the  purported  check  was 
then  put  up  against  $100,  and  Lew- 
is again  lost;  Loomis  and  Lewis 
thereupon  went  awa^.  The  court 
charged  the  jury,  m  substance, 
that  if  satisfied  beyond  a  reasona- 
ble doubt  that  the  two  prisoners 
conspired  fraudulently  and  feloni- 
ously to  obtain  the  complainant's 
money,  and  to  convert  it  absolutely 
without  his  consent  and  against 
his  will,  they  could  convict  of 
larcenv.  Hdd,  no  error;  and  that 
the  evidence  was  sufficient  to  sus- 
tain  a   conviction.      LoomU   v. 


DAMAGES. 

1.  This  court  cannot  interfere  with 
a  Judgment  because  excessive  dam- 
iw;e8  nave  been  allowed.  Maker  y. 
a  R  N.  and  E.  R  R  Oa,  ^       62 

2.  Defendant's  firm  employed  plain- 
tiff, as  clerk,  for  a  specified  period, 
af^reeing  to  pay  him  for  his  ser- 
vices a  certaiiv  proportion  of  the 
profits  of  the  business,  he  beins 
entitled  to  receive  on  account  of 
his  saliuy  tlurty-five  doUars  per 
week.  Defendant,  without  good 
cause,  discharged  plaintiff  before 
the  eviration  of  the  time  fixed.  In 
an  action  to  recover  damages  for 
breach  of  the  contract  no  evidence 
was  given  showing  profits.  The 
referee  allowed  plaintiff  thirty-five 
dollars  per  week  for  the  unex- 
pired time.  HM,  no  error;  that 
by  defendant's  action  plaintiff  was 
prevented  from  assisting,  by  his 
services,  in  making  profits,  or  from 
proving  what  they  woidd  have 
been,  and,  in  the  absence  of  evi- 
dence that  profits  could  not  have 
been  earned  had  he  been  allowed 
to  continue  in  defendant's  em- 
]>loyment,  they  were  not  in  posi- 
tion to  claim  that  no  profits  would 
have  accrued;  that,  Uierefore,  as 
the  damages  could  not  be  based 
upon  proof  of  profits,  and  as  the 
contract  fixed  the  minimum  esti- 
mate of  the  value  of  plaintiff's  ser- 
vices, this  furnished  a  criterion 
from  which  the  damages  could 


fairly  be  estimated.      Oifard  y. 
Wat&rs  0t  al.  80 

3.  Where  in  an  action  against  a 
railroad  company  for  unlawfully 
ejecting  a  passenger  from  its  cars, 
the  case,  as  made  bv  plaintiff,  is 
one  where  punitive  damages  may 
be  allowed,  evidence  on  tne  part 
of  the  conductor  that  at  the  time 
he  ejected  plaintiff  he  believed 
that  plaintiff  had  not  surrendered 
a  ticket  entitling  him  to  be  car- 
ried, also,  that  he  believed  it  to  be 
his  duty  to  put  plaintiff  off  if  he 
did  not  pay  his  fare,  is  competent 
upon  the  question  of  damages. 
totes V.  N.T,  C.amdK  RRR 
Co,  100 

4.  Li  order  to  present  the  point  of  the 
immateriality  of  the  evidence  on 
the  question  of  compensatory  dam- 
age* plaintiff's  counsel  should, 
when  the  evidence  is  offered,  dis- 
claim any  claim  for  any  further 
damages.  Id, 

5.  Where,  in  such  an  action,  the 
verdict  is  for  the  defendant,  the 
reception  of  erroneous  evidence 
on  its  part,  on  the  subject  of  dam- 
ages, is  not  a  ground  for  reversal, 
as  it  bould  not  have  produced  any 
inquiry.  Id. 

6.  Defendant  H.  contracted  to  sell 
defendant  B.  certain  premises  and 
to  advance  to  him  $9,000  to  com- 
plete some  unfinished  houses 
thereon  B.  agreed  to  finish  the 
houses  on  or  oefore  May  1,  1878, 
and  to  give  his  bonds  with  mort- 
gages on  the  premises  for  the  pur- 
chase-price, with  interest  to  date 
from  May  1,  1878.  The  houses 
were  not  finished  until  July,  1874. 
H.  acquiesced  in  the  completion 
of  ^e  work  after  the  time  had  ex- 
pired. After  their  completion  no 
deed  was  tendered  or  bonds  and 
mortgages  given,  but  11.  took  pos- 
session and  rented  the  buildings. 
Li  an  action  to  foreclose  me- 
chanics' liens  filed  by  sub-con- 
tractors H.  claimed  to  recoup 
dama^  sustained  because  of  the 
delay  in  completing  the  buildings. 
Held,  that  H.  was  not  entitled,  by 
way  of  damages,  to  the  rental 
value  of  the  premises  for  the  time 
between  that  fixed  for  the  com- 
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pletEon  of  the  ImOdiiigs  and  the 
time  of  their  actual  coinpleti(»i,  as 
H.  was  not  entitled  under  the  con- 
tract to  the  rents  and  profits  or  to  | 
the  Qse  and  occupation  of    the 
premises;  that  the  fact  that  he  did  | 
receive  the  rents  after  the  baOd- ' 
ingps  were  completed  was  imma- ' 
terial,  as  he  did  not  receive  them  i 
under  the  contract;  that  H.  was  ' 
not  entitled  to  be  allowed  interest 
on  the  purchase-monej,  as  what- 
ever interest  he  was  entitled  to  bv 
virtue  of  his  contract  he  was  still 
entitled   to  from  B.,  And   to  the 
security  bv  mortgage  for  its  pay- 
ment; and,  in  the  absence  of  proof 
of  special  damage,  that  the  lienors 
were  entitled  to  judCTient  for  the 
balance  unpaid  by  U.  to  B.  under 
their  contract  at  the  time  of  filing 
the  liens.     Sehuyl&r  v.  Hdyward. 

254 

7.  Plaintiffs  complaint  alleged,  in 
substance,  that,  by  reason  of  the 
failure  of  defendant  to  keep  the 
privies  and  drains  upon  his  prem- 
ises in  proper  repair  the  water  and 
filth  therefrom  was  caused  to  over- 
flow upon  plaintiff's  premises  ad- 
joining ana 'into  the  cellars  of  his 
nouses,  rendering  them  unfit  for 
use,  interfering  with  the  \ia%  of  the 
premises  ana  with  the  letting 
thereof  and  injuring  the  walls,  etc. 
Upon  the  trial  of  the  action  plain- 
tiff offered  evidence  to  show  that 
he  had  lost  rents  in  consequence 
of  the  flow  of  the  water  into 
his  .cellars,  that  the  cellars  had 
remained  unoccupied  since  the 
water  came  in,  and  also  proof  of 
the  rental  value  of  the  premises. 
This  was  objected  to  generally 
and  excluded.  The  court  also,  in 
its  charge,  excluded  the  rental 
value  of  the  premises  as  an  ele- 
ment of  damages.  Bdd,  error; 
that  the  damages  thus  sought  to 
be  proved,  bemg  such  as  neces- 
sarily and  naturally  resulted  from 
the  injury  complained  of,  a  special 
averment  thereof  in  the  complaint 
was  not  necessary  in  order  to  au- 
thorize a  recovery.  JutteY.  Hughes. 

267 

8.  Also,  hdd,  that  the  alle^tions  in 
the  complaint  were  sufficient  to  au- 
thorize evidence  of  the  loss  of  the 
use  of  the  cellars  and  of  the  rental 
thereof,  treating  it  as  special  dam- 


age particularly  as  there 
objection  on  the  groond  of  tlie  in- 
sufficiency of  the  avennentA.      Id. 

9.  The  court  confined  the   dama^Qs 
to  the  injuries  done  to  tlie  walls 
and  cellars.    It    appeared     that 
plaintiff    incurred     ez|>eiifles     in 
plumbing  and  fixing  the    aevrers, 
and  that  other  expenses  woald  be 
required  to  prevent  further  injury 
from  the  flow  of  the  water;  also, 
that  injuries  were  sustained    be- 
cause of  the  stench.    Seld.  error; 
that  these  were  proper    items  of 
damage.  Id, 

10.  The  proof  showed  that  defend- 
ant haa  paved  his  vard  and  con- 
ducted from  the  roofs  of  his  honses, 
in   leaders    and   drains     to     the 
privies,    an  unusual  quantity   of 
water  beyond  the  capacity  of  the 
drains  to  carrv  away.    The  court 
charged  that  ii  the  water  did  issue 
from  the  defendant's  yard  and  he 
did  every  thing  poesible  under  the 
circiynstanoes  and  practicable  in 
the  way  of  draini^    to  carry  h 
off  from  the  premises  he  i^as  not 
liable.    RM^  error;  that  if  defend- 
ant suffered  the  water  improperly 
to  accumulate  on,  his  premises  so 
as  to   flow  upon  the  plaintiff,  it 
did  not  relieve  him  from  liability 
that  he  did  all  he  reasonably  could 
do  to  cany  it  off.  Id. 

11.  Also,  hAd,  that  the  errors  speej- 
fifed  were  not  cured  by  a  verdict  for 
defendant;  as  it  could  not  be  as- 
sumed that  the  result  would  not 
have  been  changed  had  proper  in- 
structions been  given  on  the  ques- 
tion of  damages.  Id 

12.  In  an  action  brought  by  a  father 
as  administrator,  under  the  statute 
(chap.  450,  Laws  of  1847;  chap. 
266,  Laws  of  1849),  to  recover  dam- 
ages for  the  death  of  his  infant  son 
where  the  recovery  is  for  his  ex- 
clusive benefit,  he  may  proceed  for 
and  recover  his  whole  damages, 
including  the  loss  of  services  of 
his  son  during'  minority.  The 
recovery  will  be  a  bar  to  another 
action  oy  the  father,  as  such,  as- 
suming that  he  has  a  right  of  ac- 
tion independent  of  the  statute. 
McGavern  v.  2T,  T,  O.  and  H.  B, 
R.  R.  Co.  418 
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18.  This  action  was  brought  by 
plaintiffs,  as  jud^ent  creditors  of 
D.,  to  have  a  prior  judgment,  in 
favor  of  defendants  against  D., 
adjudged  paid  and  satisfied,  and 
to  restrain  them  from  receiving 
the  avails  of  an  execution  sale  of 
the  debtor's  property.  A  prelimi- 
nary injunction  was  obtained  upon 
the  ominary  undertaking,  and 
upon  stipulation  of  the  parties,  it 
was  ordered  that  the  question  of 
defendants'  damages,  if  any,  sus- 
tained by  reason  of  the  inlunction, 
be  heard  and  determined,  jointly 
with  the  issues  by  the  referee. 
No  evidence  of  damages  was  ay- 
en  on  the  trial;  no  finoings  of  fact 
were  made  by  the  referee  in  re- 
gard thereto,  nor  were  any  requests 
made  to  find.  Upon  appeal  from 
a  judgment  in  favor  of  defend- 
ants, but  allowing  no  damages, 
AM,  that  the  question  of  damages 
was  not  j^resented  by  the  appeal ; 
but  that  if  presented,  in  the  ab- 
sence of  proof  of  damages,  the 
referee  was  right  in  not  lowing 
any  thing  therefor;  that  it  was  not 
imperative  upon  the  referee  to 
make  an  allowance  for  counsel 
fees,  without  proof  of  a  payment, 
or  that  a  liability  had  been  in- 
curred therefor.    Packer  v.  Netin, 

550 

14.  Also  JuXd,  that  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  189, 
g  141,  et  seq,)  requiring  a  deposit 
to  be  made  of  the  amount  of  a 
judgment  in  case  of  an  injunc- 
tion staying  proceedings  thereon, 
did  not  make  the  amount  of 
the  deposit  required  the  standard 
for  measuring  damages  in  this 
action,  as  said  provisions  applied 
only  to  the  parties  to  the  action 
wherein  the  proceedings  were  re- 
strained, or  their  privies;  and  that 
even  if  said  provisions  were  appli- 
cable, the  deposit  was  dispensed 
with  by  an  acceptance  of  the  un- 
dertaking, and  defendants  were 
left  to  prove  what  their  damages 
actually  were.  id. 


Emdenee  of,  not  necessary  in 


action  to  recowr  back  purchase-money 
on  rescission  of  purchase. 
See  Wboster  v.  Sage,  68 


DEATH. 

In  an  action  brought  by  a  father  as 
administrator,  under  the  statute 
(chap.  450,  Laws  of  1847;  chap. 
250,  Laws  of  1849),  to  recover 
damages  for  the  death  of  his  in- 
fant son,  where  the  recovery  is  for 
his  exclusive  benefit,  he  may  pro- 
ceed for  and  recover  his  whole 
damages,  including  the  loss  of  ser- 
vices of  his  son  during  minority. 
The  recovery  will  be  a  bar  to 
another  action  by  the  father,  as 
such,  assuming  that  he  has  a  right 
of  action,  independent  of  the 
statute.  McQovem  v.  N,  T,  C, 
andK  R  R  Oo,  418 


DEBTOR  AND  CREDITOR 

1.  Where  one  of  two  copartners  pur- 
chases the  interest  of  the  other  in 
the  partnership  property,  and  as- 
sumes and  agrees  to  pay  the  part- 
nership debts,  as  to  such  debts  the 
former  becomes  in  equity  the  prin- 
cipal debtor  and  the  latter  a  surety ; 
and  this  relationship  a  firm  crea- 
itor  having  notice  of  the  agree- 
ment is  bound  to  observe.  Ool- 
grove  v.  TaUman.  95 

2.  Where  a  creditor,  having  such 
notice,  is  requested  by  the  part- 
ner, who  thus  became  surety,  to 
collect  his  claim,  and  he  refuses  or 
neglects  so  to  do,  if,  at  the  time  of 
the  request,  the  principal  was  solv- 
ent ana  able  to  pay,  but  thereafter 
becomes  insolvent,  the  surety  is 
discharged.  Id, 

3.  A  creditor  at  large  cannot  main- 
tain an  action  to  enforce  a  result- 
ing trust,  under  the  statute  of  uses 
and  trusts  (1  R.  8.,  728,  S  52),  in 
lands  purchased  and  paid  for  by 
his  debtor,  and  by  direction  of  the 
debtor  deeded  to  another;  and  this 
is  so,  although  the  debtor  is  dead, 
and  died  insolvent.  Estes  v.  Wilt- 
cox,  264 

4  These  facts  do  not  dispense  with 
the  general  rule  that  a  debt  must 
be  ascertained  by  judgment,  and 
legal  remedies  exliausted,  before 
the  creditor  can  proceed  in  equity 
to  collect  it  out  of  assets  liable  in 
equity  for  its  payment.  Id. 
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DISTRICT      COURTS     (NEW 
YORK  CITY). 

1.  The  proYision  of  the  act  of  1878 
reorganizing  the  local  _govemment 
of  the  city  bf  New  York  (§  d7, 
chap.  885,  Laws  of  1878),  which 
authorizes  the  board  of  apportion- 
ment to  fix  the  salaries  of  all  offi- 
cers paid  from  the  city  treasury, 
includes  only  city  officers;  i,  e., 
such  as  are  connected  with  the 
political  organization  of  the  city 
goyernment.  Whitmore  v.  Mayor , 
etc.  21 

3.  Clerks  of  the  district  courts  of 
the  city  are  not  such  officers,  but 
'ludicial  officers  embraced  within 
the  judiciary  system  of  the  State. 

Id, 

3.  Accordingly  hsld,  that  a  resolu- 
tion of  the  board  of  apportion- 
ment fixing  the  salaries  of  such 
clerks  was  inoperative,  and  that 
they  were  entitled  to  the  salaries 
given  them  by  the  act  of  1873,  re- 
lating to  courts  in  the  city  and 
county  of  New  York.  (§  1,  chap. 
488,  Laws  of  1872.)  Id. 

4.  Both  by  the  special  statute  (chap. 
217,  Laws  of  1866),  and  the  general 
statutes  (chap.  514,  Laws  of  1851 ; 
chap.  844,  Laws  of  1857),  relating 
to  the  term  of  office  of  the  clerk  of 
the  Eighth  District  Court  of  the 
city  of  New  York,  such  term  is 
for  a  period  of  six  years,  and  is 
not  dependent  upon  the  expiration 
of  the  term  of  omce  of  the  justice 
of  said  court.  People  ea?  rel,  v. 
Lecuk.  521 

6.  The  act  of  1872  (§  1,  chap.  438, 
Laws  of  1872),  changed  the  pro- 
visions of  the  act  of  1866  by  pro- 
viding another  appointing  power 
and  by  fixing  the  time  of  appoint- 
ment and  the  commencement  of 
the  new  term  {i.  e,  immediately 
after  the  passage  of  the  act);  but 
it  left  untouched  the  duration  of 
the  term.  Id. 

6.  Accordingly,  ?i6id,  that  the  rela- 
tor, who  was  appointed  clerk  of 
said  court  by  the  then  justice 
thereof  in  May,  1872  (after  the 
passage  and  in  pursuance  of  said 
act  of  1872),  was  entitled  to  a  term  I 
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of  six  years;  and  could  not  be  re- 
moved before  the  expiration  there- 
of by  the  justice  succeeding  the 
one  who  made  the  appointment. 

Id. 

DOMICIL. 

1.  In  an  action  to  recover  damage 
for  the  alleged  negligent  killing  of 
plaintiff's  intestate,  an  infant,  it 
appeared  that  at  the  time  of  the  ac- 
cident, plaintiff,  who  was  the  fath- 
er of  the  child,  Uved,  and  for  seven 
months  prior  thereto  had  lived, 
in  New  York;  he  came  from  Eng- 
land, and  his. wife  and  child  were 
coming  to  join  and  live  with  him. 
Held,  that  the  evidence  was  suffi- 
cient to  show  prima  fade  that  he 
was  domiciled  in  New  York;  and 
so  that  his  child  was  an  inhabitant 
thereof;  and  that  the  surrogate 
of  that  county  properly  issued 
letters  of  admmistration  to  him. 
Kennedy  v.  I^aU.  880 

2.  Plaintiff  testified  that  he  came  to 
New  York  for  the  purpose  of  mak- 
ing a  home  and  a  living  there. 
This  was  stricken  out  on  motion 
of  defendant's  counsel.  Reld, 
error  ;  that  the  evidence  was  prop- 
er and  material  on  the  question 
of  residence.  Id. 


DOWER. 

1.  The  provisions  of  the  Revised 
Statutes  giving  a  widow  damages 
for  withholding  dower  (1  R  8., 
742,  §  19,  etseq^  were  intended  to 
prescribe  the  sole  rule  to  determine 
the  amount  thereof;  and  by  and 
under  the  statute  alone  can  she 
now  recover,  either  at  law  or  in 
equity.    Kyle  v.  Kyle.  400 

2  As  to  whether  an  executor  of  an 
heir  at  law  has  the  right  to  charge 
the  estate  of  his  testator,  or  expend 
the  assets  in  his  hands,  for  the 
payment  of  arrears  of  dower, 
where  dower  has  not  been  as- 
signed, qtuBre.  Id. 

8.  J.  died  in  1856,  intestate,  leav- 
ing a  widow  and  five  children. 
Q.  and  D.,  two  of  the  children, 
bought  out  the  interests  of  the 
others  in  certain  real  estate   of 
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5.  Where  different  actions  have  been 
brought  by  creditors,  in  behalf  of 
themselves  and  the  other  credit- 
ors, against  an  assignee  for  the 
benefit  of  creditors,  for  an  account- 
ing and  closing  of  the  trust,  the 
court  has  power  to  make  an  order 
to  compel  aU  the  creditors  to  come 
in  and  prove  their  claims  in  the 
suit  first  brouffht,  or  wherein  in- 
terlocutory judgment  is  first  ob- 
tained, and  to  stay  all  proceedings 
in  the  other  actions.  Travis  v. 
Myers.  542 

6.  The  terms  of  the  order  are  with- 
in the  discretion  of  the  court,  and 
cannot  be  reviewed  here.  Id. 


DECLARATIONS  AND  ADMIS- 
SIONS. 


Cf  assured  when  not  competent 


evidence  in  auction  by  assignee  of  policy 
cf  We  insurance. 
Edington  v.  Mut.  L.  Ins.  Go.     185 


DEFENCES. 

In  action  to  recover  an  unpaid 
balance  of  subscription  to  the 
capital  stock  of  a  manufacturing 
corporation,  an  abandonment  of 
its  business  by  the  corporation, 
either  before  or  after  tne  com- 
mencement of  the  action,  is  no 
defence  where  it  appears  that  the 
incorporation  is  indebted  to  more 
than  the  amount  of  the  subscrip- 
tion, as  the  action  is  prosecuted 
for  Uie  benefit  of  creditors.  Phamx 
W.  Co.  v.  Badg&r.  294 

Where,  in  action  against  ven- 
dor for  breach  of  executory  contract 
qfsale,  it  is  no  defence  thatvendeewas 
not  ready  to  receive  and  pay  at  the  efid 
cf  the  time  UmUedfar  deUv&ry. 

Isaacs  y.  iV:  T.  Plaster  Go.        124 


DEFmiTIONa 

**FoTQiwi!th,^*  in  douse  in  poli- 
cy ofi'MfwranM  requinng  notice  of  loss, 
means  within  a  reasonable  time. 
Bee  Bennett  v.  Lye.  M.  Ins.  Go.  274 
**  False  swea/ring,"  in  condi- 


tion ofjvre  insurance  poUey  forfeiting 
it  in  ease  of,  means  a  verified  faXm  a»- 
sefrtUm  fitted  and  likely   to  cr  uihuh 
does  deceive. 
See  Maker  v.  H.  Ins.  Go.  284 

The  lit&rai  vlleanfUng  of  the 

words  "  h&reto  anneeoed**  r^erring  to 
plans,  etc.,  in  building  eoniraet,  not 
controlling  when  ^  is  apparwU  that 
they  were  intended  to  moan  heroin  re- 
ferred to. 
See  Gook  v.  AUen      (Mem.)       578 


DEPOSITION. 

1.  It  seems  that  the  question  ^rhether 
a  party  should  be  deprived  of  the 
benefit  of  the  testimony  of  a  wit- 
ness, examined  de  bene  esoe^  for  the 
reason  that  the  adverse  party  has 
lost  the  opportunity  of  a  full 
cross-examination,  8noul4  ^  ^^ 
termined  upon  the  trial,  rather 
than  upon  motion,  where  the  facta 
necessary  to  present  the  question 
appear  in  the  deposition  as  certi- 
fied to.    Hewlett  v.  Wood.  894 

2.  Where,  however,  the  Question  de- 
pends upon  facts  not  appearing 
upon  the  face  of  the  deposition  or 
the  certificate,  but  which  must  be 
established  by  evidence  aUunde,  a 
motion  to  suppress  the  deposition 
would  be  proper.  Id. 

8.  As  to  whether,  in  such  case,  evi- 
dence could  be  given  on  the  trial 
of  the  facts  alleged,  quare.         Id. 

4  The  deposition  mav,  in  the  dis- 
cretion of  the  court,  be  suppressed 
on  motion  in  advance  of  tiie  trial. 

Id, 

5.  Where  the  opportunity  to  cross- 
examine  the  witness  has  been  lost 
through  his  misconduct,  or 
through  the  fault  or  omission  of 
the  party  on  whose  behalf  he  is 
examined,  or  other  like  cause,  the 
deposition  should  be  set  aside  or 
the  testimony  rejected.  Id. 


DEVISE. 
See  Wills. 

Gonstruction  of. 


See  Ackerman  v.  Gorton, 
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DISTRICT      COURTS     (NEW 
YORK  CITY). 

1.  The  provision  of  the  act  of  1878 
reorganizing  the  local  government 
of  the  city  bf  New  York  (§  97, 
chap.  836,  Laws  of  1878),  which 
authorizes  the  board  of  apportion- 
ment to  fix  the  salaries  of  all  offi- 
cers paid  from  the  city  treasury, 
includes  only  city  officers;  •.  e., 
such  as  are  connected  with  the 
political  organization  of  the  city 
government.  Whitmore  v.  Mayor, 
etc,  21 

2.  Clerks  of  the  district  courts  of 
the  city  are  not  such  officers,  but 
iudicial  officers  embraced  within 
the  judiciary  system  of  the  State. 

Id. 

8.  Accordingly  hdd,  that  a  resolu- 
tion of  the  board  of  apportion- 
ment fixing  the  salaries  of  such 
clerks  was  inoperative,  and  that 
they  were  entitled  to  the  salaries 
given  them  by  the  act  of  1872,  re- 
lating to  courts  in  the  city  and 
county  of  New  York,  (g  1,  chap. 
488,  Laws  of  1872.)  Id. 

4.  Both  by  the  special  statute  (chap. 
217,  Laws  of  1B66),  and  the  general 
statutes  (chap.  514,  Laws  of  1851 ; 
chap.  344,  Laws  of  1857),  relating 
to  die  term  of  office  of  the  clerk  of 
the  Eighth  District  Court  of  the 
city  or  New  York,  such  term  is 
for  a  period  of  six  years,  and  is 
not  dependent  upon  the  expiration 
of  the  term  of  office  of  the  justice 
of  said  court.  People  ex  rel,  v. 
Leaak.  521 

6.  The  act  of  1872  (§  1,  chap.  488, 
Laws  of  1872),  chansed  the  pro- 
visions of  the  act  of  1866  by  pro- 
viding another  appointing  power 
and  by  fixing  the  time  of  appoint- 
ment and  the  commencement  of 
the  new  term  (i.  e,  immediately 
after  the  passage  of  the  act);  but 
it  left  untouched  the  duration  of 
the  term.  Id. 

6.  Accordingly,  Tiecd,  that  the  rela- 
tor, who  was  appointed  clerk  of 
said  court  by  the  then  justice 
thereof  in  May,  1872  (after  the 
passage  and  in  pursuance  of  said 
act  of  1872),  was  entitled  to  a  term 
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of  six  years;  and  could  not  be  re- 
movea  before  the  expiration  there- 
of by  the  justice  succeeding  the 
one  who  made  the  appointment 

Id. 

DOMICIL. 

1.  In  an  action  to  recover  damage 
for  the  alleged  negligent  killing  of 
plaintiff's  intestate,  an  infant,  it 
appeared  that  at  the  time  of  the  ac- 
cident, plaintiff,  who  was  the  fath- 
er of  the  child,  Hved,  and  for  seven 
months  prior  thereto  had  lived, 
in  New  York;  he  came  from  Eng- 
land, and  his. wife  and  child  were 
coming  to  join  and  live  with  him. 
Beld,  that  the  evidence  was  suffi- 
cient to  show  prima  fade  that  he 
was  domiciled  in  New  York;  and 
so  that  his  child  was  an  inhabitant 
thereof;  and  that  the  surrogate 
of  that  county  properly  issued 
letters  of  administration  to  him. 
Kennedy  v.  Ryall.  380 

2.  Plaintiff  testified  that  he  came  to 
New  York  for  the  purpose  of  mak- 
ing a  home  and  a  living  there. 
Tms  was  stricken  out  on  motion 
of  defendant's  counsel.  Held, 
error  ;  that  the  evidence  was  prop- 
er and  material  on  the  question 
of  residence.  Id. 


DOWER. 

1.  The  provisions  of  the  Revised 
Statutes  giving  a  widow  damages 
for  withholding  dower  (1  R  S., 
742,  §  19,  et  seq!)  were  intended  to 
prescribe  the  sole  rule  to  determine 
the  amount  thereof;  and  by  and 
under  the  statute  alone  can  she 
now  recover,  either  at  law  or  in 
equity.    S^/le  v.  Kyle.  400 

2  As  to  whether  an  executor  of  an 
heir  at  law  has  the  right  to  charge 
the  estate  of  his  testator,  or  expend 
the  assets  in  his  hands,  for  the 
payment  of  arrears  of  dower, 
where  dower  has  not  been  as- 
signed, qucere.  Id. 

8.  J.  died  in  1856,  intestate,  leav- 
ing a  widow  and  five  children. 
G.  and  D.,  two  of  the  children, 
bought  out  the  interests  of  the 
others  in  certain  real  estate   of 
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which  J.  died  seized,  and  subse- 
quently G.  conveyed  his  interest 
to  D.  D.  died  in  March,  1871, 
leaving  a  will  of  which  G.  was 
executor;  he,  in  January,  187»S, 
allowed  to  the  widow  or  J.,  for 
the  arrears  of  her  dower,  the  value 
of  the  use  of  one-third  of  the  real 
estate  for  six  years  prior  to  the  tes- 
tator's death,  and  gave  his  promis- 
sory note  to  her  for  the  amount, 
deaucting  a  sum  paid  by  the  tes- 
tator in  his  lifetime.  !No  dower 
had  been  admeasured  or  demand- 
ed, and  no  action  to  recover  the 
same  had  been  commenced.  The 
amount  of  the  note  was  allowed 
to  the  executor  on  settlement  of 
his  accounts  by  the  surrogate. 
Held,  error;  that  the  allowance,  if 
it  could  be  sustained  at  all,  must 
stand  in  the  place  of  a  judgment 
for  damages;  and,  as  the  said 
statute  (§  20)  only  allows  damages 
to  be  estimated  for  six  years 
prior  to  a  judgment  therefor,  the 
allowance  could  only  be  for  a 
period  beginning  six  years  prior 
to  the  time  it  was  made,  and  end- 
ing at  the  testator*s  death,  about 
four  years  and  two  months;  also, 
that  as,  by  said  statute  (§  20),  the 
widow  is  only  entitled  to  recover 
damages  of  other  persons  than 
the  heirs  of  her  husband,  from 
the  time  of  demanding  dower  of 
them,  and  as,  although  the  testa- 
tor was  an  heir,  yet  ne  inherited 
but  an  undivided  one-fifth,  and 
derived  title  to  four-fifths  of  the 
lands  by  grant,  for  the  value  of 
the  use  of  those  four-fifths  he  was 
liable  only  from  the  tihie  demand 
was  made ;  and,  no  demand  hav- 
ing been  made,  he  was  only  liable 
for  one-fifth  of  the  use  lor  the 
period  above  stated;  and  that, 
therefore,  the  executor  had  no 
authority  to  pay  the  widow  her 
damages  out  of  the  assets  of  the 
estate,  upon  the  basis  adopted, 
still  less  to  charge  the  estate  by 
an  executory  contract  to  make 
such  payment.  Id. 

4.  In  the  deed  from  the  three  other 
children  to  G.  and  D.,  it  was 
stated  to  be  the  intent  to  leave  the 
right  of  dower  in  the  lands  to  be 
aajusted  and  arranged  by  the 
grantees.  Held,  that  the  obliga- 
tion thus  imposed  upon  the  gran- 


tees was  joint,  and  G.  had  no  ngh-t 
or  power,  as  executor  of  the  estate 
of  D^  to  put  the  whole  burden 
upon  it  to  the  relief  of  himself. 


ELECTIONS. 

1.  The  office  of  chief  supervisor  of 
elections,  created  by  the  act  of 
confess,  passed  February  28,  1871 
(16  U.  S.  Stat,  at  Large,  437).  is 
additional  to  that  of  Circuit  Court 
commissioner  and  not.  incident  or 
appurtenant  thereto.  It  is  there- 
fore within  the  provisions  of  the 
New  York  charter  of  1870  (§  114, 
chap.  335,  Laws  of  1870),  which 
declares  tliat  the  acceptance  of 
office  under  the  federal  govern- 
ment is  a  relinquishment  of  any 
office  held  under  the  city;  and  is 
not  within  the  exception  in  said 
section  in  favor  of  commissioners 
Da/f>enport  v.  Mayor,  etc.  456 

2.  Accordingly  hdd,  that  plaintiff, 
by  accepting  the  office  of  chief 
supervisor  of  election,  vacated  the 
office  of  counsel  to  the  health  de- 
partment, then  held  by  him,  and 
was  not  entitled  to  the  salary  of 
the  latter  office  after  such  accept- 
ance, id. 


EMINENT  DOMAIN. 

1.  The  fact  that  a  railroad  corpora- 
tion is  in  possession  of  lands  as  les- 
see under  an  unexpired  lease  is  no 
impediment  to  proceeding  on  its 
part  under  the  general  railroad  act 
to  acquire  title  in  fee;  the  con- 
demnation of  the  title  does  not 
impair  the  obligation  of  a  cove- 
nant to  surrender,  or  any  other 
covenant  in  the  lease,  but  simply 
transfers  them  with  the  title.  Ktp 
V.  N.  T.  and  H  JR.  E.  Co.         227 

2.  Where,  after  the  commencement 
of  proceedings  by  a  railroad  corpo- 
ration to  acquire  title  to  lands,  it 
leases  its  road  to  another  company 
for  a  long  term  of  years,  the  lease 
does  not,  per  se,  operate  to  abro- 
gate the  proceedings;  the  land 
sought  to  be  condemned  may  be 
as  necessary,  for  the  purposes  of 
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the  corporation  instituting  the 
proceedings,  after  as  before  the 
lease;  but  if  the  necessity  is  only 
in  favor  of  the  lessee,  it  is  compe- 
tent for  it  to  continue  the  proceed- 
ings in  the  name  of  the  lessor.     Id. 

8.  After  the  confirmation  of  the 
report  of  commissioners  of  ap- 
praisal appointed  in  proceedings 
instituted  by  a  railroad  corpora- 
tion under  the  general  railroad  act 
(chap.  140,  Laws  of  1850)  to  ac- 
quire lands  for  the  purposes  of  its 
road,  the  corporation  cannot,  with- 
out leave  of  the  court,  abandon 
the  proceedings  and  refuse  to  pay 
the  award  rnkde  to  the  owner. 
Upon  confirmation  of  the  report 
mutual  rights  become  vested  in 
the  parties  and  the  corporation 
cannot,  of  its  own  option,  recede. 
The  confirmation  determines  the 
rights  of  both  parties  subject  only 
to  the  right  of  review  as  to  the 
amount  of  appraisal.  In  re  B. 
a/id  a  R  R  Cd.  242 

4.  It  is  not  necessary,  in  order  to 
conclude  the  corporation,  that  the 
title  to  the  land  should  have  vested 
in  it  under  the  proceedings.  It  is 
suflcient  if  the  right  to  acquire  it 
on  payment  of  the  award  is  fixed. 

Id. 

5  The  fact  that  a  railroad  corpo- 
ration has  constructed  and  com- 
menced operating  its  road  in  reli- 
ance upon  a  title  subsequently 
found  to  be  defective,  is  no  objec- 
tion to  proceedings  on  its  part  to 
perfect  its  title  to  lands  so  occu- 
pied, under  the  provision  of  the 
general  railroad  act  (§  21,  chap. 
140,  Laws  of  1850)  authorizing 
railroad  corporations  to  perfect 
defective  titles.  In  re  P.  P.  and 
0.  I  R.  R.  Co.  871 

6.  Although  a  highway  is  devoted 
to  one  public  use,  the  legislature 
may,  by  special  enactment,  devote 
it,  concurrently,  to  another  public 
use,  so  far  as  declaring  a  necessity 
for  that  other  use  is  concerneo. 

Id. 

7.  The  provision  of  the  general  rail- 
road act  (§  18),  making  it  a  pre- 
requisite to  proceedings  in  tnvitum 
to  acquire  title  to  lands  that  the 


company  shall  be  ' '  unable  to  agree 
for  the  purchase,"  does  not  mean 
an  impossibility  to  purchase  at 
any  price,  however  large,  but 
that  the  owner  must  be  either  un- 
willing to  sell  at  all,  or  only  will- 
ing to  sell  at  a  price  which,  in  the 
judgment  of  the  agents  of  the  cor- 
poration, is  excessive.  Id. 

8.  An  amendment  of  the  petition  of 
a  railroad  corporation,  in  proceed- 
ings to  acquire  title  to  lands,  so  as 
to  ask  for  a  less  quantity  of  land, 
made  upon  the  hearing  at  Special 
Term,  does  not  make  necessary  a 
further  attempt  at  agreement  on  a 
price,  at  least,  where  the  owners 
are  represented  in  court,  and  no 
suggestion  is  made  in  their  be- 
half of  a  withdrawal  of  opposi- 
tion, or  for  a  suspension  of  pro- 
ceedings with  a  view  (o  such  an 
attempt.  Id. 


EQUITY. 

When  court  of,  will  not  re- 
strain defendant  from  applying  for 
equitable  relief 

See  WaUack  v.  Society,  etc.  83 


ERROR  (WRIT  OF). 
See  Writ  of  Ebbor. 

ESTOPPEL. 

1.  In  an  action  to  recover  an  unpaid 
balance  of  a  subscription  to  the 
capital  s'tock  of  a  manufacturing 
corporation,  where  it  appears 
that  defendant  subscribed  for  the 
stock,  acted  as  a  trustee  of  the  cor- 
poration, took  part  in  its  manage- 
ment and  contracted  with  it  as  a 
corporation,  he  cannot  dispute 
the  validity  of  the  incorporation. 
Phcmix  W.  Go.  v.  Badger.        294 

2.  P.  and  wife  executed  a  mortgage 
upon  premises  of  which  the  for- 
mer had  possession  under  a  con- 
tract of  sale,  which  mortgage  was 
duly  recorded.  P.  thereafter  re- 
ceived a  deed,  which  was  re- 
corded; the  mortgage  was  as- 
signed to  plaintiff 's  testator.    P. 
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subsequently  sold  and  conveyed 
the  premises,  receiving  from  the 
grantee  a  mortgage  for  a  part  of 
the  purchase-money,  which  was 
dul^  recorded;  the  grantee  had 
notice  of  the  prior  mortgage.  P. 
assigned  his  mortgage  to  aeiendant 
T.,  assuring  him  that  the  mort- 
gage was  the  first  lien.  T.  searched 
the  records  back  to  the  deed  to  P. 
In  an  action  to  foreclose  the  first 
mortgage,  T.  claimed  that  his 
mortgage  was  entitled  to  priority. 
ffM,  untenable  ;  that  as  P.  would 
be  estopped  from  claiming  a  pri- 
ority if  he  had  retained  the 
mortgage,  his  assignee  had  no 
superior  right  and  was  also  es- 
topped; and  that  the  fact  that  the 
records  showed  a  perfect  chain  of 
title  sustaining  T.'s  mortgage 
fl»ve  it  no  precedence.  Crans  v. 
Turner.  487 

8.  One  R.  agreed  with  the  agent  of 
defendants'  testator  A.  for  a  loan 
for  sixty  days  upon  certain  forged 
railroaa  bonds.  The  agreement 
was  for  a  ]oan  of  eighty-five  per 
cent  on  the  face  of  the  bonds  for 
sixty  days  at  one  and  one-half  per 
cent  per  month,  with  seven  per 
cent  rebate  in  case  the  loan  was 
taken  up  before,  R  having  the 
privilege  of  taking  it  up  at  any 
time.  After  the  terms  of  the  loan 
were  settled,  the  agent  proposed 
that  to  avoid  trouble  the  bonds 
should  be  sold  to  A.  direct,  he 

S'vin^  a  contract  to  sell  them 
Lck  m  sixty  days  for  the  amount 
of  the  loan  and  the  sum  agreed 
to  be  paid  therefor.  This  form  of 
the  transaction  was  accordingly 
adopted,  the  bonds  delivered,  the 
money  advanced  and  the  contract 
signed  and  delivered  on  behalf  of 
A.  R  subsequently  contracted  to 
sell  the  bonds  to  plaintiff;  the 
bonds  were  delivered  by  A.'8 
agent,  who  received  the  purchase- 
money,  deducted  the  amount  due 
A.  ana  paid  over  the  residue  to  R 
In  an  action  to  recover  back 
the  purchase-money,  hMt  that, 
whether  the  loan  was  usurious 
or  not,  A.  had  no  title  to  the 
bonds,  save  as  pledgee,  the  title 
remaining  in  R,  who  had  the 
right  to  sell  them  and  to  require 
A.  to  deliver  at  any  time  on 
being   paid  the  loan;    that   the 


question  of  usury  was  one   be- 
tween  R.  and  A.,  which  in  no 
maimer  affected    the  rights   of 
plaintiff;   that    defendants   were 
not  estopped  from  setting  up  the 
real  transaction,  because  the  form 
of  a  sale  was  resorted  to  to  evade 
the  usury  laws;    and   that  they 
were  not  responsible  for  the  genu- 
ineness of  the  bonds.    Baker  v. 
Amot.  449. 

4  In  an  action  by  a  bank  to  recover 
back  money  paid  upon  a  nused 
check,  plaintiff  is  not  estopped 
from  alle^ng  the  foreery  by  the 
fact  that  its  teller  at  uie  time  the 
check  was  presented  for  certifica- 
tion upon  aoubts  being  expressed 
in  regard  to  it  by  the  person  pre- 
senting it,  stated  that  it  was  right 
in  every  particular.  It  is  no  part 
of  a  teller's  duty  to  give  an  assur- 
ance as  to  the  genuineness  of  a 
check,  except  in  respect  to  the 
signature  of  the  drawer  ;  and  be- 
yond that  the  bank  is  not  bound 
by  his  representations.  Security 
Bk.  V.  Nat.  Bk,  Bepubiie.  458 

When  obgerU  hating  vcHuntemly 

performed  contract  for  principal  «•- 
topped  from  claiming  bmeJU  of  con- 
tract. 
See  Fowler  y.  N,T.  G.  Et^Bk.  138 

Ofpa/rtiee  to  action  from  quee- 

tioning  judgment. 
See  J^ri  V.  Lyon,  250 

When  insured  not  estopped  hy 

etatements  in  proofs  of  loss. 
See  Cummins  v.  Ag.  Ins.  Go,     260 

Extension  of  time  of  paymani 

of  premium  estops  from  ekHming  for- 
feiture of  life  insurance. 
SeeHomer  v.  G.  M  L.  Ins.  Co.  478 


EVICTION. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  pledged  certain 
bonds  to  defendant  as  security  for 
advances  to  be  made;  that  he  ten- 
dered the  amount  advanced  and 
demanded  the  bonds,  but  defend- 
ant refused  to  deliver,  and  con- 
verted them  to  his  own  use.  The 
answer  denied  these  allegations, 
and  set  up,  in  substance,  that  the 
bonds  were  delivered  to  defendant 
with  authority  to  sell,  etc.  Upon 
the    trial,    defendant   offered  to 
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prove  that  plaintiff  did  not  own 
the  daim  in  suit  This  was  ob- 
jected to  on  the  ground  that  it  was 
not  set  up  in  the  answer,  and  ob- 
jection sustained.  Hdd,  no  error; 
that  in  the  absence  of  an  averment 
of  title  in  a  third  person,  with 
which  defendant  connected  him- 
self, or  that  plaintiff  was  not  the 
real  party  in  interest,  the  evidence 
offered  was  inadmissible.  BmUh 
V.  HaM.  48 

2.  One  who  has  himself  rendered 
services  to  another  is  competent 
to  give  evidence  as  to  the  value  of 
the  services.    Mercer  v.  Voee.      56  \ 

I 

8.  Witnesses  having  peculiar  know-  * 
ledge  as  to  services  rendered,  and 
some  general  knowledge  of  the 
value  thereof,  may  give  opinions 
as  to  the  value,  based  either  upon 
their  own  knowledge  or  upon  a 
hypothetical  case,  including  some 
or  all  of  the  facts  proved.         Id. 


BVroENCE. 

1.  Where,  in  an  action  against  a  rail- 
road company  for  unlawfully  eject- 
ing a  passenger  from  its  cars,  the 
case,  as  made  by  plaintiff,  is  one 
where  punitive  dam^es  may  be 
allowed,  evidence  on  the  part  of 
the  conductor  that  at  the  time  he 
elected  plaintiff  he  believed  that 
plaintiff  had  not  surrendered  a 
ticket  entitling  him  to  be  carried, 
also,  that  he  believed  it  to  be  his 
duty  to  put  plaintiff  off  if  he  did 
not  pay  his  fare,  is  competent  upon 
the  question  of  damages.  Y(Uee 
V.  M.  T.  0.  and  H,  R.  R.  R.  Oo. 

100 

8.  In  order  to  present  the  point  of 
the  immateriality  of  the  evidence 
on  the  question  of  compensatorv 
damages  plaintiff's  counsel  should, 
when  the  evidence  is  offered,  dis- 
claim any  claim  for  any  further 
damages.  Id, 

8.  Defendant  contracted  to  do  the 
work  and  furnish  materials  in  con- 
structing tracks  for  the  N.  Y.  C. 
and  H.  K.  R.  R  Co.  The  contract 
provided  "that  all  stone  taken 
from  excavations  which  may,  in 
the  opimon  of  the  engineer,  be 


suitable  for  masonry,  shall  be  de- 
posited in  some  convenient  place 
*  *  *  to  be  designated  by  him, 
and  shall  be  the  property  of  the 
company."  Plaintiff  entered  into 
a  sub-contract  with  the  defendant 
for  a  portion  of  the  work.  In  an 
action  to  recover  a  balance  alleged 
to  be  due  thereon,  defendant  of- 
fered to  prove  that  plaintiff  took 
from  excavations  and  used  1,149 
yards  of  stone,  and  that  in  defend- 
ant's final  settlement  with  the  com- 
pany he  waff  charged  with  the 
value  thereof,  $1,546.80.  This 
was  objected  to  and  excluded,  Tield, 
no  error;  that  the  provisions  con- 
templated that  the  engineer  should 
point  out  such  stone  as  he  deemed 
fit  for  masonry  and  designate  the 
place  to  which  he  desired  it  re- 
moved ;  that  plaintiff  was  entitled 
to  use  stone  as  to  which  no  such 
designation  was  made,  and  as  de- 
fendant did  not  offer  to  prove  that 
plaintiff  used  stone  so  pointed  out, 
the  first  part  of  the  offer  was  in- 
sufficient and  so  properly  rejected; 
and  that  the  fact  that  a  charge 
was  made  by  the  company  against 
defendant  for  the  stone,  was  not 
competent  proof  of  his  liability 
for  it.    Read  v.  Becker.  182 

4.  Where,  in  a  policy  of  life  insur- 
ance, it  is  stated  that  the  insurance 
is  inade  in  consideration  of  the 
representations  in  the  application, 
but  the  application  is  not  made  a 
part  of  the  policy,  or,  in  any  other 
manner,  referred  to  therem,  it  is 
not  error  to  admit  the  policy  in 
evidence,  on  the  part  of  the  plain- 
tiff, in  an  action  brought  upon  it, 
without  production  of  the  appli- 
cation. If  any  question  is  raised 
by  defendant  thereon,  it  more  prop- 
erly belongs  to  it  to  introduce  the 
application  in  evidence.  JEdiiw- 
ton  V.   Mut.  L.  Ins.  Co.  185 

5.  An  error  in  admittmg  a  policy 
in  evidence  without  the  applica- 
tion, is  cured  hj  the  introduction 
of  tiie  application  in  evidence  by 
the  defendant.  Id. 

6.  Declarations  and  admissions  of  the 
assured  as  to  his  condition  of 
health,  made  at  a  time  prior  to  and 
remote  from  the  application,  and 
not  in  connection  with  some  act 
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or  fact  showing  his  state  of  health, 
are  not  competent,  in  an  action  by 
an  assignee  upon  the  policy,  for 
the  purpose  of  disputing  represen- 
tations in  the  application.         Id. 

7.  The  provision  of  the  Revised 
Statutes  (2  R  S.,  406,  §  73)  pro- 
hibiting a  physician  from  disclos- 
ing any  information  received  by 
him  necessary  to  enable  him  to 
prescribe  for  a  patient  includes 
not  only  information  from  state- 
ments of  the  patient,  but  such 
knowledge  as  the  physician  may 
acquire  from  the  patient,  from 
statements  of  others  present  at  the 
time,  or  from  his  own  observa- 
tion of  the  patient's  symptoms 
and  appearance.  Id. 

8.  It  will  be  presumed,  from  the  re- 
lationship of  the  parties  that  in- 
formation so  imparted  was  given 
or  obtained  for  the  purpose  of 
enabling  the  physician  to  pre- 
scribe for  the  patient,  and  so,  that 
it  was  m|iterial.  Id. 

9.  Accordingly,  Jield,  in  an  action 
upon  a  policy  of  life  insurance, 
that  an  offer,  upon  the  part  of  de- 
fendant, to  prove  by  a  physician, 
who  had  been  consulted  profes- 
sionally by  the  assured,  that  prior 
to  the  application  he  was  afflicted 
with  certain  diseases  for  which 
the  witness  treated  him,  was  pro- 
perly excluded,  although  the  testi- 
mony was  expressly  limited  to 
what  the  witness  knew,  inde- 
pendent of  any  information  given 
or  statements  made  by  the  as- 
sured. Id. 

10.  The  right  of  objecting  to  the 
disclosure  of  such  privileged  com- 
munications is  not  limited  to  the 
patient  and  his  personal  repre- 
sentations, but  an  assignee  may  ex- 
ercise it,  and  his  right  is  not  af- 
fected by  the  decease  of  the 
patient.  Id. 

11.  The  statutory  prohibition  above 
referred  to  is  not  repealed  by  the 
section  of  the  Code  (§  390)  author- 
izing the  examination  of  an  ad- 
verse party  as  a  witness.  Id. 

12.  One  C.  contracted  to  erect  a 
building  on  defendant's  premises, 


eighty  per  cent  of  the  contract- 
price  to  be  paid  during  the  pro- 
gress of   the  work,  the  residue 
when  it  was  completed.      After 
the  eightv  per  cent  was  paid,  a 
mechanic  s  lien  was  filed  for  ma- 
terials furnished  to  C.    In  an  ac- 
tion to  foreclose  the  same  defend- 
ant offered  to  prove  ^at  the  con- 
tractor became  unable  to  complete 
the  building,  and,  after  the  nlin^ 
of  the  lien,  defendant,  in  order  to 
complete  it,  was  forced  to,  and 
did,  purchase  materials  and  pay 
for  labor  to  an  amount  exceeding 
the  residue  unpaid.  The  evidence 
was  excluded.    Hdd,  error;  that 
expenditures  made  under  such  cir- 
cumstances could  not  be  treated 
as  payments  to  the  contractor  up- 
on his  contract,  which  would,  un- 
der the  mechanic's  lien  law  of 
1854  (chap.  412,  Laws  of  1854,  as 
amended  by  chapter  558  of  Laws 
of  1869)  render  the  owner  liable 
to  a  material-man,  even  although 
there  was  no  formal  abandonment 
of  the  contract.      Bodboum  ▼.  8. 
L.  G.  and  W.  Co.  215 

13.  Upon  the  trial,  the  prisoner  of- 
fered to  prove  that  the  deceased 
had  been  engaged  in  several  fights 
with  other  parties,  in  each  of 
which  he  used  a  knife,  and  cut 
his  opponent;  also,  declarations  of 
his  as  to  his  cutting  people  with 
razors,  and  that  all  these  matters 
had  been  communicated  to  Uie 
prisoner;  the  offers  were  over- 
ruled. Hdd,  no  error.  ThomoMT. 
People.  218 

14.  After  a  witness  on  the  part  of 
the  prisoner  had  testified  that  he 
heard  the  deceased,  in  angry  dis- 
pute, say  to  the  prisoner  that,  if 
he  ever  crossed  his  path  again,  he 
would  fix  him,  the  prisoner  of- 
fered to  show  that,  a  few  days 
afterward,  the  witness  heard  an- 
other person,  who  was  present 
when  the  threat  was  made,  state 
to  the  prisoner  what  the  deceased 
threatened.  The  proof  was  ex- 
cluded. Ileldy  no  error;  as  there 
was  no  suggestion  that  the  pris- 
oner did  not  hear  the  threat  when 
made,  or  had  forgotten  it.         Id. 

15.  After  a  witness  had  testified  that 
the  prisoner  was  a  quiet  man  and 
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good  natured,  as  far  as  he  knew, 
he  was  asked  to  "state  what  his 
disposition  was  when  crossed  or 
misused  ?  "  This  was  objected  to, 
and  excluded.   ^«^,  no  error.    Id. 

16.  The  crime  charged  was  com- 
mitted in  State  prison,  where  the 
prisoner  and  the  deceased  were 
confined.  The  prisoner  gave  evi- 
dence tending  to  show  that  the 
character  of  tne  deceased,  before 
he  came  to  the  prison  was  bad; 
that  he  was  quarrelsome  and  vin- 
dictive. The  prosecution  then 
called  witnesses,  who  were  per- 
mitted to  testify,  under  objection, 
that,  in  the  respects  stated,  his 
character  while  in  prison  was 
good.    Ildd,  no  error.  Id. 

17.  While  the  circumstances  sur- 
rounding the  execution  of  a  con- 
tract cannot  be  used  to  contradict 
what  is  expressed  therein,  this 
rule  does  not  confine  the  court  in 
construing  a  contract  to  the  very 
instrument  in  question;  other 
contemporaneous  writings  be- 
tween the  parties,  relating  to  the 
same  subject-matter,  are  admiss- 
ible in  evidence  to  explain  or 
qualify  the  agreement  under  con- 
sideration.     Wilson   V.    Randall. 

388 

18.  In  an  action  by  a  bank  to  re- 
cover the  amount  paid  upon  a 
raised  check  which  had  been  cer- 
.tified  by  it,  evidence  that  by  the 
custom  and  common  understand- 
ing of  banks  and  merchants  the 
words  "certified"  at  the  time  of 
the  certification,  when  used  in  the 
certification  of  checks,  is  con- 
strued to  import  an  obligation  on 
the  part  of  the  certifying  bank  to 
pay  the  amount  stated  in  the 
check,  notwithstanding  the  body 
of  it  was  forged,  is  inadmissible. 
Security  B*k  v.  JVcU.  B*kof  Be- 
publie.  458 

19.  This  action  was  brought,  among 
other  things,  to  recover  for  plain- 
tiff's services  as  attorney,  alleged 
to  have  been  rendered  to  L.,  de- 
fendants' testatof.  The  defence 
was,  that  the  services  were  rend- 
ered for  one  B.  Upon  the  trial 
plaintiff  wa9  allowed  to  testify. 


under  objection,  that  he  was  in- 
troduced by  B.  to  L. ;  that  B.  and 
L.  talked  of  a  power  of  attorney 
they  had  given,  and  that  they 
agreed,  on  the  advice  of  the  wit- 
ness, to  revoke  it,  which  was 
done;  also,  that  at  another  time 
when  L.,  his  brother,  and  witness 
were  present,  L.  said  to  his  brother 
"  we  cannot  tell  what  we  will  have 
to  pay  until  we  know  what  our 
lawyer's  charges  are,"  turning  his 
head  to  the  witness.  Held,  error; 
that  the  evidence  was  incompetent, 
it  being  in  regard  to  personal  com- 
munications and  transactions 
within  the  meaning  of  section  399 
of  the  Code.     Brogue   v.    Lord. 

495 


Inability  to  find  order  confirm- 


ing asuesament  not   conclusive  proof 
that  it  was  not  made  ;  may  be  estab- 
lished by  other  proof. 
See  Fisher  v.  Mayor,  etc.  73 
Entry  made  by  corporation  at- 
torney of  the  making  of  o)'der  compe- 
tent evidence  after  nis  death,  but  not 
competent  wh^n  death  not  proved. 
See  Fisher  v.  Mayor,  etc.  78 
On  part  of  agent  who  has  per- 
formed contract  for  principal,  of  cost 
of  performance  proper  in  action  by 
principal  to  recover  profits. 
See  Fowler  v.  N.  T.  G.  Ex.  Bk.   138 

Of  intent,  proper  on  question 

of  domicH. 
See  Kennedy  v.  ByaU.  880 


EXCEPTION. 

1.  Where  exceptions  have  been  tak- 
en upon  a  trial  it  is,  in  general, 
erroneous  to  direct  a  verdict  sub- 
ject to  the  opinion  of  the  court  at 
General  Term;  but  if  the  parties 
consent  to  such  a  disposition  of 
the  case,  this  is  an  abandonment 
or  waiver  of  the  exceptions,  and 
thev  will  be  disregarded.  Byrnes 
V.  Oity  of  Gohoes.  204 

2.  Exceptions  will  not  lie  to  the 
language  of  the  judge  in  giving 
instructions  to  a  jury,  unless  it 
is  such  as  to  convey  a  wrong  im- 
pression, or  to  mislead  as  to  the 
law  of  the  case.  Oinna  v.  Second 
Ave.  B.  B.  Co.  696 
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Intuffidmoytf,  to  prtatnt  ques" 

titmonappeal 
See  Wootter  ▼.  Soife.  68 


EXECUTION. 

1.  A  sheriff  haviiif  several  ezecu- 
tioDB  in  Mb  hands,  issued  upon 
Judgments  rendered  in  counties 
outside  the  iudicial  district  in 
which  he  resides,  may  make  a  mo- 
tion in  his  own  county  for  direc- 
tions as  to  the  disposition  of  mon- 
eys collected  by  him,  by  levy  and 
sale,  under  the  executions.  PkU- 
Ups  V.  Wheeler.  104 

2.  The  property  levied  upon  and 
sold  by  the  sheriff  belonged  to 
a  firm  composed  of  defendants. 
Plaintiff,  one  of  the  execution 
creditors,  obtained  his  judgment 
hj  default  against  defendants 
jointly,  upon  claims  alleged  to  be 
due  from  their  firm.  The  execu- 
tion upon  this  judgment  was  the 
first  one  issued  and  delivered  to 
the  sheriff.  Upon  motion  there- 
after made  by  defendant  W.,  the 
judgment  was  opened,  and  he  was 
allowed  to  answer;  he  did  so,  de- 
nying the  indebtedness,  and  upon 
trial  obtained  judgment,  adjudg- 
ing that  the  firm  was  not  indebted 
to  plaintiff.  The  other  two  de- 
fenaants  not  having  joined  in  the 
motion  the  original  judgment  was 
left  standing  as  against  them.  Held, 
that  by  the  change  in  the  original 
judgment  the  execution  was  prac- 
ticaUy  superseded ;  that  if  it  re- 
tained any  vitality  it  was  only 
against  the  two  defendants,  for 
their  debt,  not  the  debt  of  the 
firm,  and  hence  could  take  only 
their  interest  in  the  firm  after  pay- 
ment of  partnership  debts;  and 
that  a  subsequent  execution,  duly 
issued,  upon  a  judgment  against 
all  the  partners  upon  a  firm  debt, 
was  entitled  to  a  preference.     Id, 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  will  of  I.  appointed  three 
executors  and  directed  that  one 
of  them  should  "receive  a  com- 
mission of  six  per  cent  upon  all 


ti 


moneys  collected  by  him.' 
that  u&is  did  not  entitle  the  execa- 
tor  to  the  commiBsion  on  the  eatire 
proceeds  of  the  estate,  or  upon  all 
snms  received  by  the  executor,  bat 
only  on  coUectioDs,  ^;iving  the 
word  its  ordinary  meaning.  Ire- 
land y.  Gone.  843 

d  As  to  whether  an  executor  of  an 
heir  at  law  has  the  right  to  chaige 
the.  estate  of  his  testator,  or  ex- 
pend the  assets  in  his  hands,  for 
the  payment  of  arrears  of  dower, 
where  dower  has  not  been  assigned, 
quare.    Kyle  v.  Eyle.  400 

8.  J.  died  in  1856,  intestate,  leaving 
a  widow  and  five  children.  uT 
and  D.,  two  of  the  children, 
bought  out  the  interests  of  the 
others  in  certain  real  estate  of 
which  J.  died  seized,  and  subse- 
quently G.  conveyed  his  interest 
to  D.  D.  died  in  March,  1871, 
leaving  a  will  of  which  G.  was  ex- 
ecutor; he,  in  Januanr,  1878,  al- 
lowed to  the  widow  of  J.,  for  the 
arrears  of  her  dower,  the  value  of 
the  use  of  one-third  of  the  real 
estate  for  six  vears  prior  to  the 
testator's  death,  and  gave  his 
promissoiT  note  to  her  for  the 
amount,  deducting  a  sum  paid  by 
the  testator  during  his  lifetime. 
No  dower  had  been  admeasured 
or  demanded,  and  no  action  to  re- 
cover the  same  had  been  com- 
menced. The  amount  of  the  note 
was  allowed  to  the  executor  on  set- 
tlement of  his  accounts  by  the  sur- 
rogate. Held,  error;  that  the  al- 
lowance, if  it  could  be  sustained 
at  all,  must  stand  in  the  place  of  a 
judgment  for  damages;  and,  as  the 
said  statute  (§  20)  only  allows 
damages  to  be  estimated  for  six 
years  prior  to  a  judgment  therefor 
the  allowance  could  only  be  for  a 
period  beginning  six  years  prior  to 
the  time  it  was  made,  and  ending 
at  the  testator's  death,  about  four 
years  and  two  months;  also,  tiiat 
as,  by  said  statute  (§  20),  the 
widow  is  only  entitled  to  recover 
damages  of  other  persons  than  the 
heirs  of  her  husband,  from  the 
time  of  demanding  dower  of  them, 
and  as,  although  the  testator  waf 
an-  heir,  yet  he  inherited  but  an 
undividea  one-fifth,  and  derived 
title  to  four-fifths  of  the  lands  by 
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gnut,  for  the  value  of  the  use  of 
uiose  four-fifths  he  was  liable  only 
from  the  time  demand  was  made; 
and,  no  demand  having  been  made, 
he  was  only  liable  for  one-fifth  of 
the  use  for  the  period  above  sta- 
ted; and  that,  therefore,  the  ex- 
ecutor had  no  authority  to  pa^  the 
widow  her  damages  out  of  the 
assets  of  the  estate,  upon  the  basis 
adopted,  still  less  to  charge  the 
estate  by  an  executory  contract  to 
make  such  payment.  Id. 

4.  In  the  deed  from  the  three  other 
children  to  G.  and  D.,  it  was 
stated  to  be  the  intent  to  leave  the 
riffht  of  dower  in  the  lands  to  be 
adjusted  and  arranged  by  the 
grantees.  BM,  that  the  obliga- 
tion thus  imposed  upon  the  gran- 
tees was  joint,  and  G.  had  no  right 
or  power,  as  executor  of  the  estate 
of  £).,  to  put  the  whole  burden 
upon  it  to  the  relief  of  himself. 

Id, 

5.  A  surrogate  has  jurisdiction  to 
hear  and  adjudge  upon  a  claim  of 
an  executor  against  the  estate  of 
his  testator,  whether  the  same  be 
disputed  or  not.  Id. 

6.  Where  one  having  an  interest  in 
lands  dies  intestate  after  the  sale 
thereof,  his  interest  in  the  money 
realized  from  the  sale  is  personal 
estate  and  goes  to  the  administra- 
tors, not  to  the  heirs  at  law.  Den- 
ham  V.  ChmeU.  656 

7.  Mrs.  C,  a  married  woman,  owned 
certain  lands  subject  to  a  mort- 
gage, which  was  foreclosed.  C, 
her  husband,  in  fraud  of  her  rights, 
bid  oif  the  premises,  in  his  own 
name,  on  foreclosure  sale  and 
caused  the  same  to  be  conveyed 
to  H.,  who  thereafter,  at  the  re- 
quest of  C,  conveyed  to  J.  and  M. 
in  trust  for  C.  C.  contracted  to 
sell  the  premises  to  8.,  but  before 
conveyance  Mrs.  C.  commenced 
this  action,  to  restrain  the  convey- 
ance, to  have  herself  declared  the 
beneficiary,  and  to  compel  a  con- 
veyance by  J.  and  M.  to  herself. 
Upon  motion  for  a  preliminary 
injunction,  an  order  was  granted 
with  the  consent  of  plaintiff  that 
the  sale  to  S.  should  be  completed, 
plaintiff  also  giving  a  deed,  and 
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that  the  proceeds,  after  deducting 
certain  liens,  be  paid  into  court  to 
abide  the  event.  This  order  was 
complied  with.  Mrs.  0.  thereafter 
died,  her  husband  was  appointed 
administrator,  and  her  heirs  at  law 
were  substituted  as  plaintiffs  here- 
in. Eddy  that  0.  was  entitled  to 
the  balance  of  the  proceeds,  as 
administrator,  and  that  the  com- 
plaint was  properly  dismissed.   Id. 


What  18  ntjftdent  prima  facU 


evidence  ofdomieil  to  atUhoriee  surro- 
gate to  grarU  letters  of  administration. 
Kennedy  v.  ByaU.  880 


FBNCEa 

1.  A  railroad  corporation  which  has 
parted  with  the  possession  and 
control  of  its  road  under  a  lease 
thereof  to  another  corporation, 
containing  a  covenant  that  the  les- 
see shall  keep  up  the  fences,  is  not 
liable  to  one  traveling  upon  a  high- 
way, for  damages  resulting  from 
an  omission  of  the  lessee  to  repair 
a  fence  which  was  in  good  order 
at  the  time  of  the  lease  and  sur- 
render of  possession.  Ditehett  v. 
8.  D.  and  P.  M.  R  B.  Co.        425 

2.  The  provision  of  the  general  rail- 
road act,  as  amended  in  1854 
(chap.  282,  Laws  of  1854),  impos- 

.  ing  upon  corporations  formed  un- 
der it  the  duty  of  erecting  and 
maintaining  fences  on  the  sides  of 
their  roads,  does  not  apply  to 
fences  for  the  protection  of  trav- 
elers upon  a  highway.  Id. 

8.  As  to  whether  the  lessor  of  a  rail- 
road who  has  parted  with  posses- 
sion can  be  held  liable  for  the 
negligence  of  the  lessee,  under  the 
statute  in  question,  in  a  case  where 
it  does  apply,  qudBve.  Id. 

BuiU  by  railroad  corporations 

under  general  railroad  act  anre  only 
for  use  of  adjoinimj  proprietors. 

Spinner  v.  N.  Y.  C.  and  K  R  B. 
B.  Go.  166 

PORBCLOBURE. 

1.  A  general  guardian,  having  in  his 
hands  moneys  belonging  to  hia 
ward,  executed,  individually,  to 
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liimself,  as  guardian,  a  bond  and 
mortgage  for  the  amount.  He  sold 
the  mortgaged  premises,  subject 
to  the  mort^ag6,,and  subsequently 
brought  this  action  to  foreclose 
the  mortgage,  making  himself,  in- 
dividually, and  the  owner  of  the 
equity  of  redemption  parties  de- 
fendant. A  judgment  of  fore- 
closure and  sale  was  perfected  and 
the  premises  sold.  On  motion  of 
the  purchaser  to  be  discharged 
from  his  purchase,  hdd,  that  the 
parties  were  estopped  by  the  judg- 
ment from  questioning  the  validity 
of  the  mortgage ;  that,  as  between 
the  guardian  and  ward,  the  court 
would  regard  it  as  a  valid  security 
against  the  guardian,  and,  so  long 
as  the  money  was  realized,  the 
ward  had  no  ground  of  complaint ; . 
and  that,  therefore,  so  far  as  the 
mortgage  was  concerned,  no  diffi- 
culty existed  as  to  conferring  a 
gooa  title.     Lyon  v.  Lyon.        250 

2.  Certain  judgment  creditors  of  the 
owner  of  the  equity  of  redemption 
were  not  made  parties  originally. 
After  entry  of  judgment,  upon 
written  consent  of  the  attorneys 
for  said  creditors,  it  was  ordered 
that  all  the  papers  and  proceedings 
be  amended  nunc  pro  tune,  by 
adding  their  names,  and  that  they 
be  bound  by  the  proceedings. 
HM,  that  it  was  incumbent  upon 
plaintiff  to  establish,  unequivo- 
cally the  authority  of  the  attorneys 
to  enter  into  the  stipulation ;  that 
without  such  authority  the  judg- 
ment creditors  were  not  bound; 
and,  in  the  absence  of  proof 
thereof,  the  purchaser  could  not 
be  compelled  to  take  the  title.  Id. 

8.  Where,  in  a  foreclosure  suit,  per- 
sons holding  prior  mortgages  arc 
not  made  parties,  and  no  provision 
is  made  as  to  them  in  the  judgment, 
the  sale  must  be  subject  to  such 
mortgages,  and  no  portion  of  the 
proceeds  of  the  sale  can  be  applied 
m  payment  thereof.  Baiche  v. 
J)asch^,  429 


ration,  doing  business  in  the  State, 
has  been  served  upon  it  in  the 
manner  prescribed  by  the  insar- 
ance  laws  of  the  State,  and  the 
attorney  who  appears  for  it  in  the 
State  court,  at  the  time  of  entering 
an  appearance,  files  a  petition  ana 
moves  for  a  removal  of  the  cause, 
the  defendant  is  bound  by  the  acts 
of  the  attorney,  and  the  petition 
and  filing  are  its  acts.  Shaft  yr, 
Phcsnix  Ins,  Co.  5i4 

A  verification  of  the  petition  by 
the  general  and  managing  agent  of 
the  corporation  in  this  State  is  suf- 
ficient ;  and  averments  in  the  veri- 
fying affidavits  mav  be  relied  upon 
to  show  that  the  af&ant  has  author- 
ity and  means  of  knowledge.    Id. 


FOREIGN  CORPORATION. 

1.  Where  process  for  the  commence- 
ment of  an  action  to  a  State  court 
against  a  foreign  insurance  corpo- 


FORGERY. 

1.  Where  one  holding  securities  in 
pledge  for  a  loan,  in  pursuance  of 
a  sale  thereof  made  by  the  owner, 
delivers  the  same  to  the  purchaser, 
receives  the  purchase-price,  and 
after  deducting  the  amount  of  the 
loan  pays  over  the  residue  to  the 
owner,  this  is  not  an  affirmation 
by  the  pledgee  of  the  genuineness 
or  the  securities,  and,  in  the  ab- 
sence of  fraud,  an  action  cannot 
be  sustained  against  him  by  the 
purchaser  to  recover  back  the  pur- 
chase-price in  case  the  securities 
prove  to  be  forgeries.  Baker  v. 
Arnot.  448 

2.  In  an  action  by  a  bank  to  recov- 
er the  amount  paid  upon  a  raised 
check  which  had  been  certified  by 
it,  evidence  that  by  the  custom 
and  common  understanding  of 
banks  and  merchants  the  word 
*'  certified  "  at  the  time  of  the  cer- 
tification, when  used  in  the  certi- 
fication of  checks,  is  construed  to 
import  an  obligation  on  the  part 
of  the  certifying  bank  to  pay  the 
amount  stated  m  the  check,  not- 
withstanding the  body  of  it  was 
forged,  is  inadmissible.  Security 
Bk.  V.  mif.  Bk.  of  BepubUc.      458 

3.  The  plaintiff  in  such  an  action 
is  not  estopped  from  alleging  the 
forgery  by  the  fact  that  its  teller 
at  the  time  the  check  was  present- 
ed for  certification  upon  doubts 
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being  expressed  in  regard  to  it  by 
the  person  presenting  it,  stated 
that  it  was  right  in  every  particu- 
lar. It  is  no  part  of  a  teUer's  duty 
to  give  an  assurance  as  to  the  gen- 
uineness of  a  check,  except  in  re- 
spect to  the  signature  of  a  drawer; 
and'  beyond  that  the  bank  is  not 
bound  by  his  representations.   Id. 


FORMER  ADJUDICATION. 


W/ien  recovery  hy  father,  as 


administrator  of  child,  of  damages  for 
negUgently  causing  his  death  is  a  oar 
to  an  action  by  father  individually. 

See  McOovem  v.  N.  T.  C.  and  H. 
R  R.  R.  Go.  418 


FORMER  SUIT  PENDING. 

Prior  to  the  making  of  a  motion  by 
a  sheriff  for  directions  as  to  the 
disposition  of  moneys  collected  on 
sale  under  several  executions,  had 
commenced  an  action  against  all 
the  execution  creditors,  to  deter- 
mine their  respective  rights;  some 
of  the  defendants  answered,  one 
demurred  on  the  ground  that  the 
complaint  did  not  state  facts  con- 
stituting a  cause  of  action;  the  de- 
murrer was  sustained  by  the  Gen- 
eral Term.  The  action  was  pend- 
ing at  the  time  of  making  the 
motion.  Held,  that  this  was  no 
bar  to  the  motion;  that  it  was  at 
least  a  matter  of  discretion  with 
the  court,  whether  to  grant  relief 
on  the  motion  during  the  penden- 
cy of  the  action.  PhiUips  v. 
Wheeler.  104 

FRAUD. 

1.  Where  a  vendee  purchases  prop- 
erty upon  credit,  knowing  that  he 
is  insolvent,  without  disclosing 
that  fact,  and  with  intent  not  to 
pay  for  the  property,  fraud  may 
be  affirmed.    Wright  v.  Brown.    1 

2.  The  alleged  ground  for  an  order 
of  arrest  was  fraud  on  the  part  of 
defendant,  in  contracting  a  debt 
for  the  purchase-price  of  6,000 
bushels  of  malt.  The  affidavit 
disclosed  that  defendant  was  a 
brewer;  he  gave  his  notes  for  the 


malt  at  two,  three  and  four 
montha  Defendant  was,  at  the 
time,  indebted  to  his  wife  about 
$76,000,  and  to  others  about 
$55,000,  a  portion  of  which  was 
in  suit  and  Uable  at  any  time  to 
go  into  judgment  His  property 
was  f^  persona],  worth  about 
$20,000.  The  notes  were  given 
January  eighth ;  on  the  fourteenth 
he  borrowed  of  his  brother  $0,000, 

S'ving  a  chattel  mortgage  on  all 
s  property,  except  the  malt  so 
purchased;  on  the  fifteenth,  he 
borrowed,  of  another  person 
$4,500,  on  5,000  bushels  of  the 
malt;  on  the  eighteenth,  he  sold 
all  his  property,  except  the  malt, 
to  his  wife,  subject  to  the  mort- 
g&ge,  the  purchase-price  being 
applied  upon  his  indebtedness  to 
her;  and  on  February  eighth  he 
sold  to  her  the  malt,  subject  to  the 
loan,  the  balance  being  applied  in 
the  same  manner,  and  stopped 
business.  Defendant's  affidavit 
set  forth  facts  tending  to  explain 
these  circumstances,  and  alleged 
that  he  intended  to  continue  in 
business  and  to  pay  for  the  malt 
when  he  purchased.  No  false 
representations  were  claimed  to 
have  been  made  by  him,  and  no 
act  or  device  was  resorted  to,  to 
deceive  plaintiff.  Defendant  was 
solicited  to  purchase,  and  urged 
to  increase  the  amount  bevond 
what  he  desired  to  purcnase. 
Held  (Church,  Ch.  J.,  Earl 
and  Andrews,  JJ.,  dissenting), 
that  upon  the  case  made  by  plam- 
tiff  the  inference  was  legitimate 
that  defendant  must  have  known 
when  he  purchased  the  malt,  that 
he  could  not  continue  in  business 
and  pay  for  it,  and  hence  was 
chargeable  with  an  intent  not  to 
pay  ;  that  to  what  extent  such 
case  was  impaired  by  the  aver- 
ments and  explanations  of  defend- 
ant, depended  partly  upon  the 
force  to  be  given  to  the  facts  and 
inferences  to  be  drawn  therefrom, 
and  the  conclusion  of  the  court 
below,  adverse  to  defendant,  was 
justifiable,  and  so  conclusive  here. 

Id. 

Where  a  vendee  has  been  induced 
to  purchase  property  by  means  of 
fraud  on  the  part  of  the  vendor, 
mere   want   of   diligence  in  dis- 
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ooTering  the  fraud,  does  not  de- 
prive the  vendee  of  his  right  to 
rescind  because  thereof;  he  owes 
the  fraudulent  vendor  no  duty  of 
active  vigilance,  and  if  he  acts 
promptly  after  actual  discovery  of 
the  fraud,  he  has  a  peHect  right 
to  rescind.    Baker  v.  Lever.     S04 

4.  It  eeema  that,  as  a  c^neral  rule,  a 
delav  to  rescind,  atter  discovery 
of  the  fraud,  does  not  operate  as 
a  waiver  of  the  ri^ht,  or  as  a 
confirmation  of  the  fraudulent 
contract.  Id, 

5.  One  to  whom  a  bond  and  mort- 
gage, given  to  secure  the  price  of 
property  upon  a  fraudulent  sale, 
IS  assigned  without  any  pecuniary 
consideration  being  paid,  but 
simply  as  a  gift,  does  not  occupy 
the  position  of  a  b(ma  flde  pur- 
chaser, so  that  the  contract  can- 
not be  rescinded  as  to  him.       Id. 

6.  In  the  case  of  bankers,  where 
greater  confidence  is  asked  and 
reposed,  and  where  dishonest 
dealings  may  cause  widespread 
disaster,  a  more  rigid  responsi- 
bility for  good  faith  and  honest 
dealmg  will  be  enforced  than  in 
the  case  of  merchants  and  other 
traders.    Anonpnums.  508 

7.  A  banker  who  is,  to  his  own 
knowledge,  hopelessly  insolvent, 
cannot  nonestly  continue  his 
business  and  receive  the  money  of 
his  customers;  and  although  hav- 
ing no  actual  intent  to  cheat  and 
defraud  a  particular  customer,  he 
will  be  held  to  have  intended  the 
inevitable  consequences  of  his  act, 
f'.  6,,  to  cheat  and  defraud  all  per- 
sons whose  money  he  receives, 
and  whom  he  f aiis  to  pay  before 
he  is  compelled  to  stop  business. 

Id 

FRAUDS  (STATUTE  OF). 
See  Statutb  of  Frauds. 


GOLD. 

Chntreust  for  saie  of,  and  per- 

forma/nee  of  by  cigent  of  vendor. 
See  Fbtoter  v.  JT.  T.  G.  M.  Bk.  188 


GUARANTY. 

1.  Defendant  executed  a  bond,  "to 
be  binding  for  one  year  only  from 
date,"  conditioned  that  G.  would 
pay  within  five  days  after  maturilr 
any  paper  discounted  by  plaintiff 
for  him.  In  an  action  upon  the 
bond,  ?ield  (Chubch,  Ch.  J.,  dis- 
senting), that  the  limitation  as  to 
time  related  to  the  time  when  pa- 
per was  discounted,  not  when  it 
matured ;  and  that  under  it  defend- 
ant was  liable  for  paper  discounted 
within  the  year,  but  not  maturing 

•  until  after  its  expiration.     Daae 
V.  Gopeland.  127 

2.  Defendant,  in  pursuance  of  aa 
agreement  with  the  B.,  H.  and  £. 
R  R.  Co.,  guaranteed  the  pig- 
ment of  the  interest  coupons  to  the 
bonds  of  the  latter  corporation,  a 
written  guaranty  thereof  being  in- 
dorsed upon  each  bond.  Defend- 
ant subsequently  became  pos- 
sessed of  said  bonds  and  traiu- 
ferred  a  portion  of  them,  wiA 
the  coupons  and  guaranties,  to 
plaintiffs'  testator  &r  value.  la 
an  action  upon  the  guaranties, 
held  (Allen,  J.,  dissenting),  that 
even  if  the  guaranties  when  made 
were  uUra  mree,  and  therefore  not 
binding,  defendant  having  trans- 
ferred the  bonds  with  the  guaran- 
ties thereon  uncanceled,  it  was  to 
be  presumed  that  they  were  in- 
tended to  be,  and  were,  taken  by 
the  purchaser  as  additional  se- 
curity and  as  part  of  the  pur- 
chase; that  they  were  to  be  treated 
as  if  written  at  the  time  of  the 
transfer,  and,  so  treating  them,  it 
was  inunaterial  that  the  true  con- 
sideration was  not  expressed  there- 
in.   Amot  V.  Bhie  B.  Co.  315 

8.  Also,  held,  that  it  was  immaterial 
that  the  above  view  was  not  taken 
by  the  trial  court,  or  that  it  rests 
upon  facts  not  specifically  found; 
that,  being  based  upon  undisputed 
facts  and  just  inferences  therefrom, 
it  was  permissible  in  support  of 
the  judgment.  Id. 

When  guarantor  of  payment 

of  rent  released  by  extension  of  Umeof 
payment  and  tohatis  vaUd  extendon. 

See  Ducker  v.  Bapp,  ^4 

Conetruction  of. 

See  Mdch&r  v.  FiA  (Mem).        607 
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GUARDIAN  AND  WARD. 

• 

A  general  guardian,  having  in  his 
hands  moneys  belonging  to  his 
ward,  executed,  individually,  to 
himself,  as  guardian,  a  bond  and 
mortgage  for  the  amount.  He  sold 
the  mortgaged  premises,  subject 
to  the  mortgage,  and  subsequently 
brought  this  action  to  foreclose 
the  mortgage,  making  himself,  in- 
dividually, and  the  owner  of  the 
equity  of  redemption  parties  de- 
fendant. A  judgment  of  fore- 
closure and  sale  was  perfected  and 
the  premises  sold.  On  motion  of 
the  purchaser  to  be  discharged 
from  his  purchase,  hdd,  that  the 
parties  were  estopped  by  the  judg- 
ment from  questioning  the  valia- 
ity  of  the  mortgage;  that,  as  be- 
tween the  guarman  and  ward,  the 
court  would  regard  it  as  a  valid 
security  against  the  guardian,  and, 
as  long  as  the  money  was  realized, 
the  ward  had  no  ground  of  com- 
plaint; and  that,  therefore,  so  far 
as  the  mortgage  was  concerned, 
no  di£G[culty  existed  as  to  confer- 
ring a  good  title.      Lyon  v.  Lyon. 

250 

•       HEALTH. 

Av4h(nily  of  heaUh  officer  of 

port  of  New  York  over  vessels  sulffect 
to  muvrantine. 

See  Kennedy  v.  ByaU.  880 


HIGHWAYS. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  providing  for  the 
laying  out  of  new  roads,  and  the 
discontinuing  of  old  ones  (1  R.  S., 
502,  et  seq.\  where  a  new  road  has 
been  regularly  laid  out  it  cannot 
be  discontinued  as  an  old  one  be- 
fore it  has  been  opened  and  used, 
and  when  there  has  been  no 
chanee  of  circumstances,  remov- 
ing l£e  occasion  for  it  and  render- 
ing it  unnecessary.  People  ex  rel. 
V.  Oristoold.  59 

2.  The  language  of  the  statute  (1  R. 
S.,  517,  §  81)  authorizing  the  dis- 
continuance  of  an  old  road  where 
it  has  "  become  useless  and  unne- 
cessary," implies  a  road  for  a  time 
opened,  but  by  a  change   of  cir- 


cumstances losing  its  usefulness; 
not  a  iiselessness  existing  at  the 
time  it  was  laid  out  Id, 

8.  As  to  the  necessity  of  the  road  at 
that  time,  the  finding  of  the  jury 
of  freeholders  in  proceedings  to 
lay  it  out  is  conclusive  unless  ap- 
pealed from.  Jm, 

4  The  owner  of  certain  lands  caused 
the  same  to  be  laid  out  into  lots 
and  streets,  and  a  map  thereof  to 
be  made  and  filed.  In  1886  some 
of  the  lots  were  conveyed  to  B., 
the  deed  describing  them  as 
bounded  on  the  sides  of  the  streets 
adjoining;  the  deed  conveyed  also 
the  grantee's  interest  in  one-half 
of  the  streets  lying  immediately  in 
front  of  the  lots,  ''  the  same  to  be 
used,  however,  as  public  streets  or 
roads  forever."  u.  built  a  fence 
in  front  of  some  of  the  lots,  in- 
closing eighteen  feet  in  width  of 
the  adjoining  street.  By  several 
mesne  conveyances  the  lots  in  1862 
came  to  the  plaintiff ;  all  of  the 
deeds  contained  the  same  provision 
as  to  the  streets ;  the  portion  thereof 
not  so  inclosed  was  open  for  travel, 
although  not  formally  opened  or 
worked  as  a  street.  In  1871  the 
conunissioners  of  highwavs  of  the 
town,  by  order,  declared  the  street 
to  be  a  public  highway,  and  there- 
after defendants,  as  commission- 
ers, removed  the  fence.  In  an* ac- 
tion of  trespass,  Tield,  that  the  act 
of  the  original  owner  was  a  dedica- 
tion of  the  land  contained  in  the 
street  as  a  highway;  that  there 
was  no  revocation  of  the  dedica- 
tion up  to  the  time  of  its  accept- 
ance by  the  commissioners ;  that 
the  erection  and  maintenance  of 
the  fence  was  not,  to  the  extent  of 
the  land  included  therein,  a  revo- 
cation, as  in  the  deeds  the  dedica- 
tion was  expressly  recognized;  and 
that  by  the  acceptance  the  dedica- 
tion l>ecame  complete,  the  street 
a  public  hiffhwajr,  and  defendants 
were  justified  m  removing  the 
fence.    Bridges  v.  Wyckoff.        180 

5.  Also,  held,  that  the  provision  of 
the  statute  (I  R.  S.,  520,  §  99, 
amended  by  chap.  811,  Laws  of 
1861)  declaring  that  a  highway 
shall  ftease  to  be  such  which  is  not 
opened   and   worked  within  six 
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years  did  not  apply,  as  the  land 
did  not  become  a  ni^way  until 
accepted  as  such  in  1^1  Id. 

6.  Also,  held,  that  plaintiff  could 
not  claim  the  land  by  adverse  pos- 
session, as  he  took  under  a  con- 
veyance recognizing  the  public 
right,  and  so  it  was  not  held  ad- 
versely. Id, 

7.  The  provision  of  the  general  rail- 
road act,  as  amended  in  1854  (chap. 
282,  Laws  of  1854),  imposing  upon 
corporations  formed  under  it  the 
duty  of  erecting  and  maintaining 
fences  on  the  sides  of  their  roads, 
does  not  apply  to  fences  for  the 

grotection   of   ti^velers  upon   a 
ighway.    DitchaU  v.  8,  I),  and 
P.  K  R  B,  Co.  425 


INDICTMENT. 

1.  In  an  indictment  for  mayhem, 
premeditated  design  must  be 
averred;  but  it  is  not  necessary  to 
state  the  manner  in  which  the 
premeditated  design  was  evinced. 
The   circumstances    establishing 

Sremeditation  are  matters  of  evi- 
ence,  to  be  proved  on  the  trial. 
TuUy  V.  People.  15 

2.  The  distinction  between  the  stat- 
ute of  this  State  and  the  English 
statute  defining  the  offence  point- 
ed out.  Id. 

8.  In  an  indictment  upon  a  statute 
it  is  imnecessary  that  the  words 
of  the  statute  should  be  precisely 
followed,  but  words  of  equivalent 
import  or  more  extensive  signifi- 
cation, and  which  necessarily  in- 
clude the  words  used,  may  be 
substituted.  Id. 

4.  An  indictment  for  mir^hem 
charged  that  the  accused  did 
"cut,  bite,  slit  and  destroy"  the 
thumb  of  the  prosecutor.  The 
offence  proved  was  that  the 
thumb  was  disabled.  The  in- 
dictment was  claimed  to  be  de- 
fective, in  that  it  did  not  alle^ 
that  the  thumb  was  "disableof" 
in  accordance  vnth  the  statutory 
definition  of  the  offence.^  (2  it 
8. ,  065,  §  27. )  Held,  that  the  word 
"destroy"  was  a  more  compre- 


hensive  word 'than  "disable,"  and 
includes  what  is  sisnifled  by  it, 
and  that  therefore  the  indictment 
was  not  defective  by  reason  of  the 
substitution.  Id. 


INFANTS. 

1.  Where  proceedings  are  instituted, 
under  the  statute,  for  the  sale  of 
the  real  estate  of  an  infant  (2  R 
S.,  194,  §  170,  et  8eq.\  from  the 
time  of  the  application,  the  infant 
is  to  be  considered  as  a  ward  of 
the  court  so  far  as  relates  to  the 
property  affected,  its  proceeds  or 
income.    In  re  Price.  231 

2.  The  special  guardian  is  an  officer 
of  tlie  court,  and  so  long  as  the 
purchase-money  remains  in  his 
hands,  and  until  the  infant  arrives 
at  majority  and  receives  it,  the 
court  has  control  over  it  and  over 
the  proceedings.  It  may  correct 
any  irregularities  or  error  on  the 
part  of  its  officers  in  the  proceed- 
ings, so  as  to  protect  a  party  likely 
innocently  to  suffer  thereby.    Id. 

8.  In  proceedings  under  said  statute 
the  petition  stated,  and  the  referee 
to  whom  it  was  referred  to  ascer- 
tain the  facts  reported,  that  the 
infant  owned  an  undivided  one- 
half  of  the  premises,  and  this  was 
the  belief  of  dl  parties  concerned 
in  the  proceedings  during  their 
progress.  A  sale  was  ordered  and 
made,  of  the  interest  of  the  infant, 
and  an  order  granted  approving  of 
the  cohveyanee  to  the  purchaser. 
Thereafter,  in  an  action  of  eject- 
ment against  the  grantee  of  the 
purchaser,  it  was,  m  effect,  deter- 
mined that  the  infant  only  owned 
an  undivided  one-thira.  The 
purchaser,  having  made  compen- 
sation to  his  grantee  for  the  defi- 
ciency, moved,  in  the  proceedings, 
that  the  special  guardian  of  the 
infant  be  required  to  refund 
one-third  of  the  purchase-money. 
Held,  that  the  motion  was  properly 
granted.  Id. 


INJUNCTION. 

1.  The  court  will  not  sustain   an 
action  to  restrain  a  prosecution  to 
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recoyer  a  penalty  imposed  by  sta- 
tute, on  the  ground  of  the  inva- 
^dity  of  the  statute,  at  least  until 
Its  invalidity  baa  been  determined 
in  a  previous  action.  WaUaok  v. 
Society,  etc.  23 

2.  Nor  can  an  action  to  restrain 
such  prosecution  be  sustained  aaa 
bill  of  peace,  where  the  plaintiff 
brings  it  in  his  own  behalf,  and 
not  also  in  behalf  of  others  claim- 
ing tibe  same  right.  Id. 

3.  So,  also  a  court  of  equity  will  not 
issue  an  injunction  restraining  de- 
fendant from  applying  to  such 
court  for  equitable  relief  in  the 
same  matter;  especially  where 
such  relief  is  expressly  authorized 
by  a  statute,  the  validity  of  which 
has  not  been  judicially  questioned. 

Id. 

4.  Accordingly  hdd,  that  even  as- 
suming the  unconstitutionality  of 
the  act  of  1872,  "  regulating  places 
of  amusement  in  the  city  of  New 
York,"  chap.  888,  Laws  of  1872), 
plaintiff,  a  theatrical  manager, 
could  not  maintain  an  action  to 
restrain  defendant,  "The  Society 
for  the  Reformation  of  Juvenile 
Delinquents,"  etc.,  from  suin^  for 
the  penalty  imposed  b^  said  act 
upon  any  person  exhibiting  a  dra- 
matic exhibition  without  a  ficense, 
or  from  enjoining  such  an  exhibi- 
tion. Id. 

5.  Plaintiffs*  testator,  M.,  was  a 
stockholder  in  a  Vermont  mining 
corporation.  Its  directors  imposed 
an  assessment  upon  its  stock  and 
advertised  the  stock  of  M.  for  sale 
for  non-payment  thereof.  Prior 
to  the  sale  M.  tendered  to  the  pres- 
ident of  the  corporation,  at  its 
office,  during  business  hours,  his 
check  for  the  amount  of  the  assess- 
ment. The  president  refused  to 
accept,  but  made  no  objection  as 
to  form  or  amount.  Tne  stock 
was  sold  and  bought  in  by  the 
president.  M.  repeatedly  there- 
after offered  to  the  corporation 
and  to  its  president  the  amount  of 
the  assessment  and  all  charges  and 
expenses  in  making  the  sale.  In  an 
action  brought  to  set  aside  the  sale 
and  to  restrain  a  transfer  of  the 
stock  to  the  purchaser,  TUldt  that 


in  the  absence  of  evidence  of  want 
of  authority  in  the  president  the 
tender  must  be  assumed  to  have 
been  properly  made  to  him;  that 
the  question  of  want  of  authority 
not  havine  been  raised  upon  the 
trial,  could  not  be  raised  upon  ap- 
peal; that  no  objections  as  to  the 
form  or  amount  of  the  tender  hav- 
ing been  made  at  the  time,  they 
were  waived  and  the  tender  must 
be  held  sufficient;  that  a  sufficient 
tender  having  been  made,  the  sale 
was  without  authority  and  void, 
and  that  plaintiff  was  entitled  to 
the  equitable  relief  claimed.  Mitch- 
eU  V.  Vt.  a  K  Co.  280 

6.  Under  the  provisions  of  said  char- 
ter the  common  council  of  the  city, 
by  ordinance,  ordered  one  tier  of 
lots  on  each  side  of  Oak^  street, 
within  certain  limits,  to  be  assess- 
ed for  a  local  improvement.  The 
assessors  omitted  certain  lots  be- 
longiuj^  to  the  State  within  the 
prescribed  limits,  and  imposed  the 
whole  assessment  upon  the  owners 
of  other  lots.  In  an  action,  by 
said  owners,  to  restrain  the  collec- 
tion of  the  assessment,  hdd,  that 
the  assessment  was  illegal  and 
void,  and  the  action  was  maintain- 
able; and  that  the  assessors,  in 
failing  to  comply  with  the  ordi- 
nance and  with  the  requirements 
of  the  statute,  did  not  act  judici- 
ally, and  that  their  decision  could 
be  reviewed  collaterally.  Hassan 
V.  Oity  of  Sochester.  629 

7.  In  the  absence  of  proof  it  will  not 
be  assumed  in  such  case  that  plain- 
tiff's taxes  will  only  be  increased  to 
an  amount  so  trifling  that  the  court 
will  not  interfere ;  the  presumption 
is  the  other  way.  Id. 

8.  Plaintiffs  were  not  bound  to  offer 
to  pay  their  proportion  of  the  as- 
sessment. Id. 

9.  Nor  was  it  necessary  to  prove  on 
the  trial  that  the  property  omitted 
was  benefited  by  the  improvement. 
The  common  council  in  passing 
the  ordinance  prescribing  the  ter- 
ritory to  be  assessed,  adjudged 
that  all  parts  thereof  were  benefit- 
ed, and  bound  the  assessors  to  as- 
sume that  the  lands  omitted  deriv- 
ed some  benefit;   and  on  that  as- 
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Bomption  it   should    hare  been 

10.  A  confirmation  of  the  assess- 
ment by  the  common  cotmcil,  after 
notice,  did  not  preclude  plaintiffs 
from  the  equitable  relief  sought. 
The  provisions  of  the  charter  re- 
lating to  the  confirmation  of  as- 
sessments (§§  197-199)  vest  no  au- 
thority in  the  common  council  to 
confinn  an  assessment  made  in  vio- 
lation of  an  ordinance.  Id. 

11.  This  action  was  broueht  by  plain- 
tiffs, as  judgment  creaitors  of  D., 
to  have  a  prior  judgment,  in  fa- 
vor of  defendants  against  D.,  ad- 
judged paid  and  satisfied,  and  to 
restrain  them  from  receiving  the 
avails  of  an  execution  sale  of  the 
debtor's  property.  A  preliminary 
injunction  was  obtained  upon  the 
orainary  undertaking,  ana,  upon 
stipulation  of  the  parties,  it  was 
ordered  that  the  q^uestion  of  de- 
fendants' damages,  if  any,  sustain- 
ed by  reason  of  the  injunction,  be 
heam  and  determined,  jointly 
with  the  issues,  by  the  referee. 
No  evidence  of  damage  was  given 
on  the  trial;  no  findings  oi  fact 
were  made  by  the  referee  in  re- 
gard thereto,  nor  were  any  requests 
made  to  find.  Upon  appeal  from 
a  judgment  in  favor  of  defend- 
ants, but  allowing  no  damages, 
held,  that  the  question  of  damages 
was  not  presented  by  the  appeal ; 
but  that  if  presented,  in  the  ab- 
sence of  proof  of  damages,  the 
referee  was  right  in  not  allowing 
any  thing  therefor ;  that  it  was  not 
imperative  upon  the  referee  to 
make  an  allowance  for  counsel 
fees,  without  proof  of  a  payment, 
or  that  a  liabiUty  had  been  incur- 
red therefor.     JPoioker  v.  JVewn. 

650 

12.  Also  held,  that  the  provisions  of 
the  Revised  Statutes  (2  R  S.,  189, 
%1^1,  et  seq,),  requiring  a  deposit 
to  be  made  of  the  amount  of  a 
jud^ent,  in  case  of  an  injunction 
staying  proceedings  thereon,  did 
not  make  the  amount  of  the  de- 
posit required  the  standard  for 
measuring  damages  in  this  action, 
as  said  provisions  applied  only  to 
Uie  parties  to  the  action  wherein 
the  proceedings  were  restrained. 


or  their  privies;  and  that,  even 
if  said  provisions  were  applicable, 
the  deposit  was  dispensed  with  Iff 
an  acceptance  of  the  undertaking, 
and  defendants  were  left  to  prove 
what  their  damages  actuaUy  were. 

Id, 

18.  Mrs.  0.,  a  married  woman,  owned 
certain  lands  subject  to  a  mort- 
gage, which  was  foreclosed.  C. 
her  husband,  in  fraud  of  her  rights, 
bid  off  the  premises,  in  his  own 
name,  on  foreclosure  sale  and 
caused  the  same  to  be  conveyed  to 
£L,  who  Uiereafter,  at  the  request 
of  C,  conveyed  to  J.  and  M.  in 
trust  for  C.  C.  contracted  to  sell 
the  premises  to  8.,  but  before  con- 
veyance Mrs.  C.  commenced  this 
action  to  restrain  the  conveyance, 
to  have  herself  declared  the  bene- 
ficiary, and  to  compel  a  convey- 
ance by  J.  and  M.,  to  herself. 
Upon  motion  for  a  preliminair 
injunction  an  order  was  granted, 
with  the  consent  of  the  plaintiff, 
that  the  sale  to  8.  should  be  com- 
pleted, plaintiff  also  giving  a  deed, 
and  that  the  proceeds,  after  de- 
ducting certain  liens,  be  paid  into 
court  to  abide  the  event  This 
order  was  complied  with.  Mrs. 
G.  thereafter  died,  her  husband 
was  appointed  administrator,  and 
her  heirs  at  law  were  substituted 
as  plaintiffs  here.  Held,  that  0. 
was  entitled  to  the  balance  of  the 
proceeds,  as  administrator,  and 
that  the  complaint  was  properly 
dismissed.      Denham  v.   GorneU. 

556 

INSURANCE  (FIRE). 

1.  A  policy  of  insurance  issued  by 
defendant  upon  plaintiff's  dwell- 
ing-house contained  a  provision 
that  if  the  dwelling-house  ''be- 
came vacated  by  the  removal  of 
the  owner  or  occupant,"  the  policy 
would  be  void,  etc.  In  an  action 
upon  the  policy,  plaintiff's  evi- 
dence tended  to  show  that  the  oc- 
cupant and  Ms  wife  absented 
themselves  from  the  house  for  a 
considerable  period,  but  for  a  tem- 
porary and  special  purpose,  be  re- 
taining it  as  his  residence,  and  in 
tending  to  return  to  it,  leaving  his 
furniture  and  faniily  clothing 
therein,  his  wife  taking  care  of  it. 
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coing  to  it  every  week  to  cleanse 
U,  and,  from  time  to  time,  for 
other  porposeB.  Hdd,  that  the 
proTiflion  referred  to  a  permanent 
removal,  an  entire  abandonment 
of  the  house  as  a  place  of  resi- 
dence; and  that  a  refusal  of  the 
court  to  submit  to  the  jury  the 
question  whether  the  house  had 
been  vacated  by  the  removal  of 
the  occupant  was  error.  Oummins 
V.  Aff.  Ins.  Go.  260 

3.  Also  Tield,  that  a  statement  in  the 
proof  of  loss  that  the  premises 
were  vacant  did  not  preclude 
plaintiff  from  showing  the  cir- 
cumstances under  which  the  house 
had  been  vacated.  Id. 

3.  A  policy  of  flre  insurance  con- 
tained a  provision  that  in  case  of 
loss  the  insured  should  "  forthwith 
give  notice  "  thereot  to  the  secre- 
tary of  the  company,  and  within 
thirty  days  thereafter  deliver  to 
the  secretary  a  particular  account 
thereof.  Some  two  months  after 
it  was  issued,  the  insured  deliv- 
ered the  policy  to  an  agent  of  the 
company  for  the  purpose  of  hav- 
ing its  consent  to  an  alteration 
in  the  property  insured  indorsed 
thereon.  The  agent  forwarded  it 
to  the  company,  which  retained 
and  canceled  it;  of  this  the  in- 
sured had  no  notice.  The  prop- 
erty was  destroyed  January  twen- 
tieth, the  local  events  of  the  com- 
pany were  notified  in  a  day  or 
two,  and  the  general  agent  shortly 
after.  The  insured  had  no  knowl- 
edge that  any  furUier  notice  was 
necessary.  On  Febnuuy  fifteenth, 
they  caUed  at  the  office  of  the 
company  and  procured  a  blank 
|>oUcy,  thus  learning  for  the  first 
time  what  notice  was  required; 
this  they  immediately  gave,  and 
furnished  proofs  of  loss  Febru- 
axy  nineteenth.  In  an  action  up- 
on the  policy,  held,  that  the  word 
"forthwith'*^ did  not  mean  imme- 
diately or  instantaneously,  but 
within  a  reasonable  time,  or  with 
reasonable  diligence,  dependent 
upon  the  circumstances  of  the 
case;  that,  under  the  circum- 
stances, the  notice  given  was  with- 
in reasonable  time,  and  so  "  forth- 
with" within  the  meaning  of  the 
policy;  and  that  the  proofs  of  loss 


were  furnished  within  the  pre- 
scribed time.  Bennett  v.  Lycoming 
Co.  Mut.  Ins.  Oo.  274 

4.  The  trial  court  held,  as  matter 
of  law,  that  notice  was  not  given 
within  a  reasonable  time,  but  left 
it  to  the  jury  to  find  whether  there 
had  been  a  waiver  of  notice.  The 
only  fact  upon  which  a  waiver 
could  be  predicated  was,  that 
when  notice  of  loss  was  given  to 
the  secretary,  he  claimed  tne  com- 
pany had  no  risk  upon  the  prop- 
erty, and  did  not  raise  the  ques- 
tion that  the  notice  was  too  late. 
HMf  error;  that  the  facts  did  not 
show  a  waiver;  but  that,  as  the 
notice  was  given  in  accordance 
with  the  requirements  of  the  pol- 
icy, defendant  was  not  harmed  by 
the  rulings  of  the  court;  and  so 
the  error  was  not  ground  for  re- 
versal. Id. 

5.  Where  the  complaint  in  an  action 
upon  a  policy  of  fire  insurance, 
sets  forth  facts  showing  that  the 
parties  were  mistaken  as  to  the 
effect  of  the  language  used,  the 
averments  are  sufficient  to  author- 
ize a  reformation  of  the  contract, 
although  there  is  no  direct  alle- 
gation of  a  mistake  of  fact. 
McJier  V.  Hib.  Ins.  Co.  288 

6.  Although  a  party  insured  accepts 
a  policy  with  knowledge  of  the 
language  used  in  describing  the 

groperty  insured,  if,  at  the  time, 
e  points  out  a  mistake  therein, 
but  is  prevented  from  having  the 
same  corrected,  or  is  thrown  off 
his  guard  and  dissuaded  there- 
from, by  the  acts  or  declarations 
of  the  insurer,  he  may  show  the 
mistake  in  an  action  on  the  policy; 
and  the  insurer  is  estopped  from 
setting  up  the  letter  of  the  con- 
tract in  bar  of  the  action,  and  from 
claiming  that  the  situation  of  the 
property  does  not  agree  therewith. 

7.  Where  the  parties  to  a  contract, 
through  a  misconception  as  to  the 
meaning  and  effect  of  terms  when 
used  in  such  a  contract,  use  terms 
which,  failing  to  express  their  in- 
tention, do  express  a  meaning 
different  from  that  intended,  proof 
of  the  facts  will  make  a  case  for 
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a  ref  onnation  of  the  contract ;  and 
thiB,  although  they  knew  what 
words  were  employed  and  their 
ordinary  meaning.  Id, 

8.  A  policy  of  fire  insurance  upon 
plaintiff's  building,  described  it  as 
"occupied  as  a  dwelling."  A 
portion  of  the  lower  story  was 
occupied  as  a  grocery,  and  the 
residue  of  the  house  as  a  dwelling. 
In  an  action  upon  the  policy  it 
was  alleged,  and  evidence  was 
£[iYen  and  received  under  obiec- 
tion  on  the  tnal,  showing  tnat 
plaintiff  and  the  local  agent  of  the 
insurer,  who  filled  out  and  issued 
the  policy,  knew  at  the  time  how 
the  house  was  occupied ;  that  thev 
both  intended  to  insure  it,  as  it 
was  actually  occupied,  and  both 
thought  the  terms  used  in  the  des- 
cription in  the  policy  would  prop- 
erly designate  the  occupation; 
that  plaintiff,  doubting  whether 
the  intention  had  been  well  carried 
out,  called  the  attention  of  the 
agent  to  the  erroneous  description, 
and  was  assured  by  him  that  it 
made  no  difference,  that  the 
words  used  were  apt  and  ample 
to  express  their  meaning  and  in- 
tention; also,  that  the  secretary 
and  general  agent  of  the  insurer, 
with  knowlec^  of  the  description 
in  the  policy,  mspected  in  person 
the  property  insured  and  pro- 
nounced the  risk  a  good  one. 
No  express  alle^tion  of  a  mis- 
take was  contained  in  the  com- 
plaint. EM,  that  the  evidence 
was  properly  received  and  was 
sufficient  to  authorize  a  reforma- 
tion of  the  contract,  which  was 
proper  under  the  pleadings.     Id, 

9.  Also,  held,  that  a  reformation  of 
the  policy  did  not  render  nuga- 
tory, or  aJQtect  the  proofs  of  loss 
furnished.  Id, 

10.  The  policy  contained  a  con- 
dition that  any  fraud  or  "  f^Jse 
swearing  "  would  forfeit  all  claims 
under  it.  Plaintiff,  in  his  proofs 
of  loss,  stated  under  oath  that  the 
building  was  occupied  as  a  dwell- 
ing-house, and  for  no  other  pur- 
pose. Held,  that  the  term  "false 
swearing "  meant  a  verified  false 
assertion  fitted  and  likely  to,  or 
which  does  deceive;  and  that  as 


defendant,  throueh  its  agents  and 
secretary  knew  the  facts,  and  as 
the  words  used,  when  charged 
with  the  meaning  given  to  theni 
by  the  particfs,  were  not  untrue,  as 
between  them,  there  was  no  breach 
of  the  condition.  li. 


INSURANCE  (LIFE). 

1.  Where,  in  a  policy  of  life  insur- 
ance, it  is  stated  that  the  insur- 
ance is  made  in  consideration  of 
tibe  representations  in  the  applica- 
tion, but  the  application  is  not 
made  a  part  of  the  policy,  or,  in 
any  other  manner,  referred  to 
therein,  it  is  not  error  to  admit 
the  policy  in  evidence,  on  the  part 
of  the  plaintiff,  in  an  action 
brought  upon  it,  without  produc- 
tion of  the  application.    If  any 

auestion  is  raised  by  defendant 
lereon,  it  more  properly  belongs 
to  it  to  introduce  the  application 
in  evidence.  Edington  v.  ifut  L. 
I'M,  Go,  185 

2.  An  error  in  admitting  a  policy  in 
evidence  without  the  application, 
is  cured  by  the  introduction  of  the 
application  in  evidence  by  the  de- 
fendant. Id, 

8.  Declarations  and  admissions  of 
the  assured  as  to  his  condition  of 
health,  made  at  a  time  prior  to 
and  remote  from  the  application, 
and  not  in  connection  with  some 
act  or  fact  showing  his  state  of 
health,  are  not  competent,  in  an 
action  by  an  assignee  upon  the 
policy,  for  the  purpose  of  disput- 
ing representations  in  the  appuca- 
tion.  Id, 

4.  The  provision  of  the  Revised 
Statutes  (2  R  S.,  406,  §  73)  pro- 
hibiting a  physician  from  disclos- 
ing any  information  received  by 
him  necessary  to  enable  him  to 
prescribe  for  a  patient  includes 
not  only  information  from  state- 
ments of  the  patient,  but  such 
knowledge  as  tne  physician  maj 
acquire  from  the  patient,  from 
statements  of  others  present  at  the 
time,  or  from  his  own  observation 
of  the  patient's  symptoms  and  ap- 
pearance. Id. 
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6.  It  will  be  presumed,  from  the  re- 
lationship of  the  parties,  that  in- 
formation so  imparted  was  given 
or  obtained  for  the  purpose  of  en- 
abling the  physician  to  prescribe 
for  the  patient,  and  so,  that  it  was 
materiaL  Id. 

6.  Accordingly,  held,  in  an  action 
upon  a  policy  of  life  insurance, 
that  an  offer,  upon  the  part  of  de- 
fendant, to  prove  by  a  physician, 
who  had  been  consulted  profes- 
sionally bv  the  assured,  that  prior 
to  the  application  he  was  afflicted 
with  certain  diseases  for  which  the 
witness  treated  him,  was  properly 
excluded,  although  the  testimony 
was  expressly  limited  to  what  the 
witness  knew,  independent  of  any 
information  given  or  statements 
made  by  the  assured.  Id. 

7.  The  right  of  objecting  to  the  dis- 
closure of  such  privilej^ed  commu- 
nications is  not  limited  to  the 
patient  and  his  personal  repre- 
sentation, but  an  assi^ee  may  ex- 
ercise it,  and  his  right  is  not 
affected  by  the  decease  of  the  pa- 
tient. Id. 

8.  The  statutory  prohibition  above 
referred  to  is  not  repealed  by  the 
section  of  the  Code  (§  390)  author- 
izing the  examination  of  an  adverse 
party  as  a  witness.  Id. 

9.  An  application  for  insurance  con- 
talnea  these  questions.  "How 
long  since  you  were  attended  by 
any  physician?  For  what  dia- 
eases?  Give  name  and  residence 
of  your  usual  medical  attendant? " 
The  assured  answered:  "Have 
none;  only  consulted  Dr.  0.  H. 
Carpenter  now  and  tlien  for  slight 
ailments  and  taken  his  prescrip- 
tions." In  an  action  upon  the 
policy  it  appeared  that  several 
other  physicians  had  treated  and 
prescribed  for  him.  ffeid,  that 
the  question  whether  the  assured 
coula  be  charged  with  an  omis- 
sion to  give  such  information  as 
the  questions  were  intended  to 
elicit,  was  one  of  fact  for  the 
jury,  and  that  a  refusal  to  allow 
defendant  to  go  to  the  jury  was 
error  Id. 

10.  Defendant  insured  the  life  of  B. , 
the  policy  being  subject  to  a  for- 


feiture in  case  of  non-payment  of 
premiums  when  due.  Prior  to 
the    time    when   a   semi-annual 

Sayment  of  premium  fell  due, 
eiendant's  president  signed  an 
indorsement  upon  a  card  giving 
notice  of  the  day  when  payment 
was  due,  as  follows:  "rayment 
extended  until  October  10,  1874." 
B.  died  September  19,  1874.  In 
an  action  upon  the  policy,  Tield, 
that  the  extension  estopped  the 
defendant  from  claiming  a  for- 
feiture and  continued  the  policy 
in  full  force,  subject  only  to  a  for- 
feiture by  non-payment  at  the 
time  to  which  performance  was 
deferred;  that  there  was  no  condi- 
tion expressed  or  implied  in  the 
extension,  that  the  insured  should 
be  living  at  the  time  stated  therein, 
or  varymg  the  original  contract 
as  a  continuous  contract  of  insur- 
ance. Homer  v.  ChumUan  Mut  L. 
Ina.  Co.  478 

11.  Also,  ?ield,  tliat  the  assured  by 
asking  and  accepting  an  extension 
of  time  and  a  waiver  of  the  for- 
feiture by  clear  implication  agreed 
to  continue  the  risk  and  to  pay 
the  premium  at  the  day  fixed, 
for  which  implied  promise  the  ex- 
tension was  a  good  consideration; 
that  the  memorandum  was  suffi- 
cient to  enable  the  court  to  give 
effect  to  the  intent  of  the  parties; 
and  that  therefore  the  extension 
was  vidid,  as  an  a^ement  based 
upon  mutual  promises.  Id. 

12.  F.  having  applied  for  an  insur- 
ance upon  his  life,  a  physician, 
who  was  medical  examiner  of  the 
defendant,  and  who  was  also  the 
medical  attendant  of  the  appli- 
cant, called  upon  him  to  make  the 
medical  examination  and  to  take 
and  receive  his  application.  The 
physician  filled  up  the  entire  appli- 
cation, asking  the  questions  and 
inserting  the  answers.  F.  gave 
full  and  accurate  information  in 
response  to  the  questions  before 
the  answers  were  written,  but  the 
answers,  as  written  by  and  under 
the  advice  of  the  physician  were 
some  of  them  untrue.  A  policy 
was  issued  by  which  the  state- 
ments in  the  application  were 
made  warranties.  In  an  action 
upon  the   policy,  ?ield  (Chubch, 
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Ch.  J.,  and  Millbb,  J.,  dissent- 
ing), that  the  physician  was  not 
the  agent  of  the  company  for  the 
purpose  of  soliciting  or  filling  out 
applications,  nor  was  such  author- 
i^  incident  to,  or  within,  the  ap- 
parent scope  of  his  agency  as 
medical  examiner;  that  it  there- 
fore was  not  bond  by  his  acts;  and 
that  by  the  breach  of  warranty 
the  policy  was  forfeited.  Flynn 
y.  Bq.  L,  As.  8oc.  500 

18.  To  ayoid  a  policy  of  life  insur- 
ance upon  the  ground  of  misrep- 
resentation, it  must,  in  the  absence 
of  fraud,  be  in  respect  to  some 
circumstance  or  fact  material  to 
the  contract,  and  by  which  the  in- 
surer is  induced  to  undertake  the 
risk.  Barteau  y.  Phcmix  M.  L. 
Im.  Oo,  595 

14  A  warranty,  howeyer,  must  be 
literally  true,  whether  the  fact 
warranted  be  nuiterial  or  not.    Id, 

15.  In  case  of  a  warranty,  therefore, 
the  question,  how  far  the  fact  was 
or  was  not  material,  is  not  to  be 
considered.  Id, 

16.  Knowledge  on  the  part  of  the 
airent  of  a  uf e  insurance  company 
of  the  falsity  of  a  warranty  will 
not  relieye  the  assured  from  a  for- 
feiture of  the  policy.  Id, 

Sffniee  of  proeeea  on  foreign 

iMiirance  corporaUan,  and  suffleiency 
€f  p&tUian  fded  by  aMomey  cf,  to  re- 
mowewiMe. 

Bee  Shc^T,  P.  M,  L,  Ins,  Co,  544 


INSURANCE  (PLATE-GLASS). 

1.  The  proyision  of  the  insurance 
law  of  1853  (chap.  468,  Laws  of 
1868),  as  amendea  in  1863  (chap. 
800,  Laws  of  1863),  and  in  1865 
(chap.  338,  Laws  of  1865),  which 
proyides  for  the  incorporation  of 
companies  to  make  insurance, 
among  other  thin^,  ' '  a^inst  loss, 
damage  or  liabihty  arising  from 
any  unknown  or  contingent  eyent 
whateyer,  which  may  be  the  sub- 
ject of  legal  insurance,"  except 
fire,  marine  and  life  insurance, 
embraces  insurance  against  acci- 
dents  or   damage   to  plate-glass 


arising  from  causes  other  than.  %e. 
Bsople  y.  MeOann. 


3.  One  acting,  therefore,  within  this 
State  as  the  agent  in  receiyin^  and 
procuring  applications  for  insur- 
ance for  such  a  company  organized 
under  the  laws  of  another  Stete, 
which  company  has  not  filed 
with  the  superintendent  of  the 
insurance  department  a  certificate 
showing  it  to  be  poss^sed  of  the 
capital  prescribed  by  said  act  (§ 
14),  is  liable  for  the  penalty  im- 
posed thereby.    (§  18.)  H. 

8.  A  recoyeiy  may  also  be  had 
against  such  agent  for  the  penalty 
imposed  by  the  act  of  1861  (chap. 
334,  Laws  of  1861)  upon  the  agent 
of  a  foreign  insurance  company, 
in  case  of  the  failure  of  the  com- 
pany to  file  the  annual  statement 
required  by  that  act  Id. 

4.  The  only  effect  of  the  act  of  1873 
(chap.  617,  Laws  of  1873),  in  rela- 
tion to  plate-glass  insurance  com- 
panies, was  to  reduce  the  amonnt 
of  deposit  required  of  such  com- 
panies. It  did  not  abrogate  the 
penalties  imposed  by  the  said  act 
of  1853.  Id, 

5.  To  maintain  an  action  to  recover 
the  penalty  imposed  by  said  act 
of  1858,  it  is  not  necessary  to  set 
forth  the  statute  in  the  complaint; 
it  is  sufficient  to  state  that  the 
acts  complained  of  were  in  viola- 
tion of  tne  insurance  statutes  of 
the  State.  Id. 


INTEREST. 

1.  In  an  action  to  recover  a  balance 
alleged  to  be  due  for  services  upon 
a  quantum  memiiy  it  appeiued 
that  when  plaintiff  left  aefend- 
ant's  employ  he  demanded  his 
pay,  and  uat  the  action  was  com- 
menced in  about  a  month  there- 
after ;  the  referee  allowed  interest 
upon  the  balance  found  due  from 
the  time  of  the  demand.  BM, 
that  plaintiff  was,  at  least,  en- 
titled to  interest  from  the  com- 
mencement of  the  action,  and  the 
error,  if  any,  in  allowing  it  from 
the  time  of  the  demand,  was  not 
sufficiently  substantial  to  call  for 
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a  correction  here;  particularly  in 
the  absence  of  a  specific  objection 
pointing  out  the  deduction  re- 
quired.   Mercer  Y.  Vote.  56 

IBb  In  an  action  against  the  citv  of 
New  York  for  an  unpaid  salary, 
interest  is  only  recoverable  from 
the  time  of  demand.  Taylor  y. 
Mayor,  etc.  88 

8.  Oompoimd  interest  can  only  be 
recovered  upon  some  new  and  in- 
dependent agreement  made  after 
simple  interest  has  accr(ied»  and 
upon  sufficient  consideration,  or, 
in  mercantile  transactions,  upon 
a  contract  implied  from  the 
course  of  dealing  or  from  custom. 
Toung  v.  IM.  162 

4.  Where  interest  has  already  ac- 
crued, the  parties  may  lawfully 
agree  to  turn  such  interest  into 
principal  so  as  to  carry  interest  in 
fiUuro,  and  the  forbearance  will 
constitute  a  consideration  ;  but  a 
promise  to  par  interest  upon  in- 
terest, which  is  to  operate  retro- 
spectivelv,  and  is  supported  by 
no  consideration  save  a  moral  one 
resulting  from  the  fact  that  the 
interest  is  in  arrear  and  unpaid,  is 
not  valid  (Chukch,  Ch.,  J., 
FoLGBB  and  £abl,  JJ.,  dissent- 
mg).  Id, 

6,  It  ieoms  that  it  is  not  necessary  to 
the  validity  of  a  promise  to  pay 
compound  interest  that  it  be  in 
writmg.  I(L 

t,  F.,  defendant's  intestate,  exe- 
cuted to  P.,  plaintiff's  testator, 
his  bond,  conditioned  to  pav 
$6,786,  in  installments,  with 
annual  interest  at  six  per  cent. 
F.  was  the  agent  of  P.,  and  had 
in  his  hands  this  bond,  with  the 
other  securities  of  his  principal. 
F.  annually  computed  the  amount 
due  upon  the  bond,  compounding 
the  interest,  attaching  each  yearly 
computation  to  the  bond,  and 
entering  it  in  a  bond  book  kept  b^ 
him  as  such  agent.  At  the  termi- 
nation of  F.'s  agency,  an  account 
was  stated  betwen  him  and  his 
principal,  one  item  of  which  was 
the  amount  found  due  upon  the 
bond,  with  interest  so  compound- 
ed;   reckoning    simple    interest 


only,  the  payments  made  by  F. 
upon  the  bond  were  more  than 
sufficient  to  pav  it  in  fulL  In  an 
action  upon  the  accoimt  statedL 
hM  (Church,  Ch.  J.,  Folokb  and 
Eabl,  JJ.,  dissenting),  that  there 
was  no  promise  or  agreement  to 
pay  compound  interest,  as  the 
statement  of  the  account  was  but 
an  admission  of  the  correctness 
of  the  balance  with  interest  com- 
pounded; that  if  a  promise  could 
be  construed  or  implied  from  the 
account  stated,  there  was  no  con- 
sideration to  support  the  same; 
and  that  the  claim  could  not  be 
brought  within  the  principle  upon 
whicua  compound  interest  is 
allowed  upon  the  periodical  state- 
ment of  accounts  between  mer- 
chants. Id, 

When  not  aUowaHU  as  dam- 
ages. 
Bee  Schuyler  v.  Haywa/rd, 


258 


JOINT  DEBTORS. 


After  death  of  one  hU  personal 

representatives  cannot  be  joined  as  de- 
fendants with  survivor  toithout  aver- 
ments ofinability  to  eoUeet  €f  survivor. 

SeemvuekY.  Oraighead.  483 


JUDGMENT. 

1.  Where  a  Judgment  has  been 
affirmed  by  the  General  Term, 
with  costs,  an  entry  of  judgment 
without  including  costs  is  re^- 
lar;  the  respondent  may  waive 
costs,  and,  by  entering  up  judg- 
ment upon  the  order  of  affirmance 
without  inserting  them,  he  does 
waive  them.  Whitney  v.  Toton- 
send.  40 

2.  The  docketing  of  a  judgment  is 
only  necessary  to  create  a  lien 
upon  lands.  Id. 

8.  Under  the  statutory  requirement, 
that  judgments  shall  be  entered 
in  a  "judgment  book,"  separate 
books  are  not  required  for  the 
entry  of  judgments  in  legal  and 
equitable  actions.  Id, 

4  Where  separate  books  are  kept, 
a  departure  from  the  usual  prac- 
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tioe  of  the  office  by  an  entry  of  a 
Judgment  in  one  book  which 
properly  belongs  in  the  other,  may 
be  disregwrded,  or  the  error  cor- 
rected by  the  courts  in  its  dis- 
cretion; and  its  action  is  not  re- 
viewable here.  Id, 

5.  So  an  order  denying  a  motion  to 
set  aside  a  judgment,  because  of 
failure  to  me  a  proper  judgment 
roll,  is  not  reviewable  here;  if 
what  was  done  amounts  to  a  legal 
nullity,  no  substantial  rights  of 
defendant  are  impaired  by  the 
denial;  if  the  roll  is  not  in  due 
form,  or  ^e  filing,  for  any  reason, 
is  irregular,  the  granting  or  re- 
fusing the  application  is  discre- 
tionary. Id. 

6u  In  an  action  against  three  co- 
partners upon  a  partnership  obli- 
gation the  simimons  was  served 
upon  two,  and  judgment  was  per- 
fected by  default  a^inst  the  two 
served.  An  execution  was  issued 
against  the  joint  property  of  all 
the  defendants  and  returned  un- 
satisfied. HM,  that  plaintiff  had 
sufficiently  exhausted  its  remedy 
at  law  to  entitle  it  to  proceed  in 
equity  to  reach  joint  property. 
(Code,  §  294.)  B^uee  B*k  v. 
Markm,  199 

7.  Also,  held,  that  an  order  correct- 
ing the  defect  in  .the  entry  of 
judgment  nunc  pro  turui,  made 
after  the  conmiencement  of  the 
eouitable  action,  was  valid  and 
esectual.  Id, 

8.  A  judgment  in  an  action  to  set 
aside  an  assignment  for  the  benefit 
of  creditors,  adjudging  the  assign- 
ment to  be  null  and  void,  direct- 
ing the  assignor  to  account  before 
a  referee,  and  that  a  receiver  be 
appointed  to  take  charge  of  the 
assigned  property,  to  pay  out  of  it 
plaintiff's  judgment,  and  to  hold 
the  residue  subject  to  the  order  of 
the  court,  is  a  nnal  judgment,  re- 
viewable by  appeal.  It  is  not  a 
proper  case  for  a  motion  for  a 
new  trial  under  section  268  of  the 
Code.  Id, 

fL  Where  a  jud^ent  against  the 
accused  in  a  criminal  action  is  re- 


versed by  the  General  Term  upoa 
writ  of  error,  solely  upon  the 
ground  of  an  irregularity  thjerecn, 
and  in  the  sentence;  and  the  pro- 
ceedings are  remitted  to  the  trial 
court  to  pronounce  a  proper  sen- 
tence ana  judgment,  error  wiD 
not  lie  to  this  court  at  the  suit  of 
the  plaintiff  in  error  below.  He 
must  await  a  final  judgment,  end 
for  errors  other  than  that  upon 
which  he  succeeded  he  must  sedL 
his  remedy,  if  any,  by  anotlier 
writ  of  error.    PtoUy.  People,  608 


idenof. 


83 


See  Aekerman  v.  Oorton, 

Bntri/  upon  docket  af  " 

on  appeal,''  poetpones   hen   of,    ae 

against  mortgage  taken  in  goodfwUK. 

See  Union  Dime  Savings  IntHtU' 

Hon  V.  Duryea,  84 


JUDICIAL  SALES. 

1.  In  proceedings  under  the  statole 
for  the  sale  of  the  real  estate  of 
an  infant  the  petition  stated,  and 
the  referee  to  whom  it  was  referred 
to  ascertain  the  facts  reported, 
that  the  infant  owned  an  undivid- 
ed one-half  of  the  premises,  and 
this  was  the  belief  of  all  parties 
concerned  in  the  proceedings  dur- 
ing their  progress.  A  sale  was 
ordered  and  xnade,  of  the  interest 
of  the  infant,  and  an  order  grant- 
ed approving  of  the  conveyance 
to  the  purchaser.  Thereafter,  in 
an  action  of  ejectment  against  the 
grantee  of  the  purchaser,  it  was, 
in  effect,  determined  that  the  in- 
fant only  owned  an  undivided 
one-third.  The  purchaser,  having 
made  compensation  to  his  grantee 
for  the  deficiency,  moved,  in  the 
proceedings,  that  the  special  guar- 
dian of  the  infant  be  required  to 
refund  one-third  of  the  purchase- 
money.  Held,  that  the  motion  was 
properly  granted.  InrePriee.  S31 

2.  Where,  in  a  foreclosure  suit, 
persons  holding  prior  mortgages 
are  not  made  parties,  and  no  pro- 
vision is  made  as  to  them  in  the 

Judgment,  the  sale  must  be  sub- 
ect  to  such  mortgages,  and  no 
portion  of  the  proceeois  of  the  sale 
can  be  applied  m  payment  thereof. 
Baehe  v.  jDoecher,  428 
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JURY. 
See  CoMMiasioiraB  of  JnBOB8(N.  Y.). 

LA.CHES. 

1.  Where  a  vendee  has  been  in- 
duced to  purchase  property  by 
means  of  fraud  on  the  part  of  the 
vendor,  mere  want  of  diligence  in 
discovering  the  fraud  does  not  de- 
prive the  vendee  of  his  right  to 
rescind  because  thereof;  he  owes 
the  fraudulent  vendor  no  duty  of 
active  vigilance,  and  if  he  acts 
promptly  after  actual  discoverpr  of 
the  fraud,  he  has  a  perfect  right 
to  rescind.    Bciker  v.  Lewr.      S04 

2.  It  aeems  that,  as  a  general  rule, 
a  delay  to  rescind,  after  discovery 
of  the  fraud,  does  not  operate  as  a 
waiver  of  the  right,  or  as  a  con- 
firmation of  the  fraudulent  con- 
tract. Id, 

When  delay  in  rescinding  can- 
tract  not  unreasonable  as  matter  of 
law. 

See  Wooster  v.  Sage,  08 


LARCENY. 

1.  Where  two  persons  conspire  to- 
other, f  raudulentl  V,  to  get  posses- 
sion of  the  money  01  another,  with 
a  felonious  intent  to  convert  it  to 
tiieir  own  use,  and,  by  means  of  a 
fraudulent  contrivance  or  device, 
succeed  in  inducing  the  owner  to 
deliver  the  temporary  possession 
thereof  for  a  specific  purpose,  and 
then,  without  his  consent  and 
against  his  wishes,  convert  the 
same  to  their  own  use,  they  are 
guilty  of  larceny.  Loomis  v.  Bbo- 
pie.  822 

9.  Upon  the  trial  of  an  indictment 
for  larceny,  it  appeared  that  Lewis, 
one  of  the  prisoners,  made  the  ac- 
quaintance of  Olason,  the  prose- 
cutor, and,  under  the  pretense  that 
he  had  a  check  for  $500  he  desired 
to  get  cashed  at  a  bank,  invited 
01iUK)n  to  go  with  him;  he  led  him 
into  a  saloon,  where  was  the  pris- 
oner, Loomis,  whom  the  evidence 
ahowed   to   be  a  confederate  of 


Lewis.  Lewis  proposed  to  Loomis 
to  throw  dice;  they  did  so  for  five 
doUars,  and  Loomis  lost;  th^ 
then  proposed  to  throw  for  |100. 
Lewis  asked  Olason  to  lend  him 
ninety  dollars,  saying,  "  I  am  sure 
to  beat  him  again,  and  you  can 
have  your  money  back.  If  I  do 
lose  I  have  got  the  check  for  |500, 
and  will  go  up  to  the  bank  and  get 
the  check  cashed  and  you  can  have 
the  money. "  Olason  let  him  have 
the  ninety  dollars;  the  dice  were 
thrown  and  Lewis  lost.  Olason  in- 
sisted on  the  return  of  his  money; 
the  purported  check  was  then  put 
up  against  I^IOO,  and  Lewis  agiEun 
lost;  Loomis  and  Lewis  thereupon 
went  awa^.  The  court  charged 
the  jury,  in  substance,  that  if  sat- 
isfiea  beyond  a  reasonable  doubt 
that  the  two  prisoners  conspired 
fraudulently  and  feloniously,  to 
obtain  the  complainant's  monev, 
and  to  convert  it  absolutely  with- 
out his  consent  and  against  his 
will,  they  could  convict  of  larceny. 
Held,  no  error;  and  that  the  evi- 
dence was  sufficient  to  sustain  a 
conviction.  Id, 

LEASE. 

A  railroad  corporation  which  has 
parted  with  the  possession  and 
control  of  its  road  under  a  lease 
thereof,  to  another  corporation  con- 
taining a  covenant  that  the  lessee 
shall  keep  up  the  fences,  is  not 
liable  to  one  traveling  upon  the 
highway,  for  damages  resulting 
from  an  omission  of  the  lessee  to 
repair  a  fence  which  was  in  good 
order  at  the  time  of  the  lease  and 
surrender  of  possession.  Ditcheit 
V.  S,  D.  and  P,  M.  R,  B.  Co,    425 

Guaranty  of  payment  of  rent, 

when  discharged  by  extension  of  time 
for  payment. 

See  I)ucker  v.  Bapp,  404 


LEGACY. 


iS^WlLLA. 


LIENS. 

1.  Under  the  provision  of  the  Code 
(§   282),    authorizing    the    court 
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where,  upon  appeal  from  a  judg- 
ment, an  undertaking  requisite  to 
stay  execution  has  heen  given,  to 
exempt  by  order  from  the  lien  of 
such  judgment  real  estate  upon 
which  it  is  a  lien,  and  to  direct  an 
entry  on  the  docket  of  judgment 
that  it  is  "secured  on  appeal," 
and  declaring  that  thereupon  such 

S judgment  s£dl  cease,  during  the 
endency  of  the  appeal,  to  be  a 
en  upon  the  property  so  exempted 
"  as  against  purchasers  and  mort- 
gagees in  good  faith,"  one  who 
Has,  during  the  pendency  of  the 
appeal,  taken  a  mortgage  ''in 
good  faith  "  upon  property  so  ex- 
empted, in  payment  of  an  ante- 
ceoent  debt,  is  protected,  and  his 
mortgage  has  a  preference  over 
the  judgment.  Unian  Dime  Svgs. 
Inst,  V.  Durysa,  84 

2.  It  is  not  necessary  for  him  to 
show  that  he  parted  with  value  on 
the  faith  of  the  mortgage.        Id. 

Ofjudgmont, 

Bee  Aekerman  y.  Gorton,  08 

Of  oMesemente  under  aety  chap- 
ter 86,  Bemeed  Laws  of  1813,  not  ere- 
aUed  untU  cor^matum  of  report  ofcon^ 
miseionere  ofes^mate  and  asseeement. 

See  Jester  v.  Mayor,  etc,  7Z 

See  Mbchanic's  Libnb. 

MORTaAGB. 


MANDAMUS. 

1.  The  granting  of  a  writ  of  man- 
damns  is  proper  to  compel  a 
board  of  supervisors  to  audit  the 
accounts  of  the  county  sheriff,  as 
jailer,  for  receiving,  discharjgin^ 
and  boarding  prisoners  committed 
by  the  officers  of  a  city  for  misde- 
meanors and  violations  of  city 
ordinances.  People  ex  rel,  v.  Supre. 
Col.  Co.  .  380 

3.  Under  the  provisions  of  the  Code 
(§  482)  authorizing  actions  in  the 
nature  of  a  quo  warranto  to  try  the 
title  to  office,  no  positive  duty  is 
imposed  upon  the  attorney-general 
to  oring  an  action  upon  request  of 
a  party  claiming  office  from  which 
he  is  expelled,  but  it  is  a  matter 
within  his  discretion,  and  the 
courts  cannot  sit  in  judgment  upon 


his  exercise  thereof  or  coeroe  his  ac- 
tion. Peopiteexrei.Y.FbirehSd,  881 


8.  Accordingly,  hM,  that  a 
damue  wouLd  not  lie  at  the  L 
of  a  claimant  to  an  office  to  com- 
pel the  attorney-general  to  com- 
mence such  an  action.  IjL 


MANUFACTURING  CORPORA- 
TION. 

1.  In  an  action  to  recover  an  unpaid 
balance  of  a  subscription  to  (be 
capital  stock  of  a  manufacturing 
corporation,  where  it  appears  that 
defendant  subscribed  for  the  stock, 
acted  as  a  trustee  of  the  corpon- 
tion,  took  part  in  its  management 
and  contracted  with  it  as  a  cor- 
poration, he  cannot  dispute  Uie 
validity  of  the  incorporation. 
PhwMX  W.  Co.  V.  Badger,         2»4 

2.  A  subscription  to  the  articles  of 
incorporation,  with  a  statement  of 
the  number  of  shares  opposite  the 
name,  is  a  sufficient  and  binding 
subscription  for  the  stock,  ana 
takes  effect  upon  the  filing  of  the 
certificate.  Id. 

8.  An  action  may  be  brooght  upon 
the  original  subscription;  it  is  not 
necessary  to  aver  caUs,  at  least 
after  the  lapse  of  two  years  from 
the  time  of  incorporation.         Id, 

4.  Such  an  action  brought  by  the  cor- 
poration, may  be  continued  by  a 
receiver  subsequently  appointed 
in  the  name  of  the  onginal  par^ 

6.  An  abandonment  of  its  biisinefls 
by  the  corporation,  either  before 
or  after  the  commencement  of  the 
action,  is  no  defence  where  it  ap- 
pears that  the  incorporation  is  in- 
debted to  more  than  the  amount 
of  the  subscription,  as  the  action 
is  prosecuted  for  the  benefit  of 
creditors.  Id. 

6.  An  objection  that  other  subscri- 
bers wno  have  not  paid  should 
have  been  made  parties,  is  not 
available  on  appeal  where  the  ob- 
jection was  not  raised  by  answer, 
and  where  there  were  no  findings 
or  requests  to  find  in  reference 
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thereto,  or  exceptions  raising  the 
point  Id. 

7.  The  refusal  of  a  referee  in  such 
an  action  to  allow  an  amendment 
of  the  answer  setting  up  that  the 
signature  of  another  apparent  sub- 
scriber was  not  genuine,  and  that 
defendant  was  misled  tJiereby,  is 
not  the  proper  subject  of  excep- 
tion; if  the  referee  has  power  to 
idlow  the  amendment  it  is  matter 
of  discretion.  Id. 

8.  Subsequent  to  defendant's  sub- 
scription an  arrangement  was 
made,  with  the  approval  of  the 

•  corporation,  that  defendant  should 
transfer  a  portion  of  his  stock  to 
E.,  the  latter  delivering  to  the 
corporation  his  notes  therefor,  in- 
doned  by  defendant,  the  stock  to 
be  transferred  when  the  notes 
were  paid.  Notes  were  so  pven, 
which  were  renewed  from  time  to 
time.  One  of  the  renewals  was 
transferred  by  the  corporation  to 
P.  as  collateral  security.  P.  re- 
turned it  to  the  corporation,  and 
with  his  consent  it  was  produced 
and  offered  for  cancellation  on  the 
trial  Held,  that  defendant  was 
not  entitled  to  have  the  amount 
tiiereof  deducted  from  the  amount 
due  on  his  subscription.  Id. 


MASTER  AND  SERVANT. 

Defendant's  Arm  emploved  plain- 
tiff, as  clerk,  for  a  specified  period, 
agreeing  to  pay  hmi  for  his  ser- 
vices a  certain  proportion  of  the 
profits  of  the  business,  he  being 
entitled  to  receive  on  account  of  his 
salary  thirty-five  dollars  per  week. 
Defendant,*  without  good  cause, 
discharged  plaintiff  before  the  ex- 
piration of  the  time  fixed.  In  an 
action  to  recover  damages  for 
breach  of  the  contract,  no  evi- 
dence was  given  showing  profits. 
The  referee  allowed  plaintiff  thir- 
ty-five dollars  per  week  for  the  un- 
expired term.  Held,  no  error; 
that  by  defendant's  action  plaintiff 
was  prevented  from  assisting,  by 
his  services,  in  making  profits,  or 
from  proving  what  they  would 
have  been,  and,  in  the  absence  of 
evidence  that  profits  could  not 
have  been  earned  had  he  been  al- 


lowed to  cohtinue  in  defendant's 
employment,  they  were  not  in  po- 
sition to  claim  that  no  pronti 
would  have  accrued;  that,  there- 
fore, as  the  damages  could  not  be 
based  upon  proof  of  profits,  and 
as  the  contract  fixed  the  minimum 
estimate  of  the  value  of  plaintiff's 
services,  this  furnished  a  criterion 
from  which  the  damages  could 
fairly  be  estimated.  Qifford  v. 
Waters.  80 


IdcUnUty  of  taUroad  corpora- 


tion far  injury  to  employe. 

See  Booth  v.  B.  and  A.  B.  R  Ch. 
(Mem.)  598 

MAYHEM. 

1.  In  an  indictment  for  mayhem, 
premeditated  design  must  be 
averred;  but  it  is  not  necessary  to 
state  the  manner  in  which  the 
premeditated  design  was  evinced. 
The    circumstances    establishing 

Sremeditation  are  matters  of  evi- 
ence  to  be  proved  on  the  trial. 
Tally  Y.  People.  15 

2.  The  distinction  between  the  stat- 
ute of  this  State  and  the  English 
statute  defining  Uie  offence  pomted 
out.  Id. 

8.  In  an  indictment  upon  a  statute  it 
is  unnecessary  that  the  words  of 
the  statute  should  be  precisely  fol- 
lowed, but  words  of  equivalent 
import  or  more  extensive  signifi- 
cation, and  which  necessarily  in- 
clude the  words  used,  may  be 
substituted.  Id. 

4  An  indictment  for  mayhem 
charged  that  the  accused  did 
"  cut,  bite,  slit  and  destroy "  the 
thumb  of  the  prosecutor.  The 
offence  proved  was  that  the  thumb 
was  disabled.  The  indictment  was 
claimed  to  be  defective,  in  that  it 
did  not  allege  that  the  thumb  was 
' '  disabled  "  in  accordance  with  the 
statutory  definition  of  the  offence. 
(2  R  S.,  665,  §  27.)  HM,  that  the 
word  "  destroy  "  was  a  more  com- 
prehensive word  than  "disable," 
and  includes  what  is  signified  by 
it;  and  that  therefore  tne  indict- 
ment was  not  defective  by  reason 
of  the  substitution.  JBL 


SiCKELS— Vol.  XXII.       84 


666 


INDEX. 


i 

1 


MECHANICS'  LIENS. 


1.  Whatsoever  ifl  comprehended  in 
the  terms  "  wharves,  piers,  bulk- 
heads and  bridges,  and  other 
structures  connected  therewith,"  as 
used  in  the  act  of  1872  in  relation 
to  mechanics'  liens  (chap.  669, 
Laws  of  1872)  is  exclusively  pro- 
vided for  by  that  law;  and  to  per- 
fect a  Uen,  whether  for  labor  or 
materials,  its  requirement  in  re- 
n&rd  to  the  filing  thereof  must  be 
followed.     OoOins  v.  Drew.       149 

2.  The  term  "other  structures  con- 
nected therewith"  includes  all 
structures  connected  with  a  wharf, 
pier,  etc.,  and  necessary  for  its 
proper  use.  Id. 

8.  Accordingly,  kdd,  that  "sheds" 
erected  upon  piers  in  the  city  of 
New  York,  of  a  steam  navigation 
company,  for  offices  and  other  pur- 
poses of  the  company  were  in- 
cluded in  that  term,  and  that  a 
Uen  for  materials  furnished  for, 
and  used  in,  the  erection  of  such 
"sheds,"  not  filed  within  thirty 
days  from  the  time  when  the  ma- 
terials were  delivered  was  invalid, 
although  filed  within  the  time 
prescribed  by  the  general  lien  law 
of  that  city.  Id. 

4.  One  C.  contracted  to  erect  a 
building  on  defendant's  premises, 
eighty  per  cent  of  the  contract- 
price  to  be  paid  during  the  pro- 
gress of  the  work,  the  residue 
when  it  was  completed.  After  the 
eigh^  per  cent  was  paid,  a  me- 
cluuiic's  lien  was  filed  for  mate- 
rials furnished  to  C.  In  an  action 
to  foreclose  the  same,  defendant 
offered  to  prove  that  the  con- 
tractor became  unable  to  com- 
plete the  building,  and,  after  the 
filing  of  the  lien,  defendant,  in 
order  to  complete  it,  was  forced 
to,  and  did,  piirchase  materials 
and  pay  for  labor  to  an  amoimt 
exceeding  the  residue  un^d. 
The  evidence  was  excluded.  Hdd, 
error;  that  expenditures  made  un- 
der such  circumstances  could  not 
be  treated  as  payments  to  the  con- 
tractor upon  his  contract,  which 
would,  under  the  mechanic's  lien 
law  of  1854  (chap.  412,  Laws  of 
1854,  as  amended  by  chapter  558 


of  Laws  of  1869)  render  the  owner 
liable  to  a  material-man,  even  al- 
though there  was  no  formal  aban- 
donment of  the  contract.  Bod- 
bourn  v.  8.  L.  G.  4k  W.  Co.      215 

5.  The  provision  of  the  mechanic's 
Hen  law  for  the  city  of  New 
York  of  1863  (§  14,  chap.  500, 
Laws  of  1863),  declaring  that  for 
the  purposes  of  the  act  one  who 
has  sold  lands  "upon  an  execu- 
tory contract  of  purchase  con- 
tingent upon  the  erection  of  build- 
ings thereon  shall  be  deemed  the 
owner,  and  the  vendee  the  con- 
tractor "  does  not  change  the  ac- 
tual relation  between  the  vendor 
and  vendee,  or  vary  their  le^ 
rights  as  to  each  other,  or  to  third 
persons,  except  for  the  purposes 
of  the  Hen  authorized  by  it. 
Schuyler  v.  Hayward.  253 

6.  Defendant  H.  contracted  to  sell 
defendant  B.  certain  premises, 
and  to  advance  to  him  $9,000  to 
complete  some  unfinished  houses 
thereon.  B.  agreed  to  finish  the 
houses  on  or  l^fore  May  1,  1878, 
and  to  give  his  bonds  with  mort- 
gages  on  the    premises    for  the 

Surchase-price,  with  interest  to 
ate  to  May  1,  1873.  The  houses 
were  not  finished  until  July,  1874 
H.  acquiesced  in  the  completion 
of  the  work  after  the  time  had  ex- 

§ired.  After  their  completion  no 
eed  was  tendered  or  bonds  and 
mortgages  given,  but  H.  took  pos- 
session of,  and  rented  the  build- 
ings. In  an  action  to  foreclose 
mechanics'  liens  filed  by  sub-con- 
tractors, H.  claimed  to  recoup 
damages  sustained  because  of  the 
delay  m  completing  the  buildings. 
Held,  that  H.  was  not  entitled,  by 
way  of  damages,  to  the  rental 
value  of  the  premises  for  the  time 
between  that  fixed  for  the  com- 
pletion of  the  buildings  and  the 
time  of  their  actual  completion, 
as  H.  was  not  entitled  under  the 
contract  to  the  rents  and  profits 
or  to  the  use  and  occupation  of 
the  premises;  that  the  fact  that  he 
did  receive  the  rents  after  the 
buildings  were  completed  was  im- 
material, as  he  did  not  receive 
them  under  the  contract;  that  H. 
was  not  entitled  to  be  allowed  in- 
terest on  the  purchase-money,  as 
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whatever  interest  he  was  entitled 
to  by  virtue  of  his  contract  he 
was  still  entitled  to  from  B.,  and 
to  the  security  hy  mortgage  for  its 
payment;  and   m  the  a^nce  of 

Eroof  of  special  damage,  that  the 
enors  were  entitled  to  judgment 
for  the  balance  unpaid  by  n.  to 
B.  under  their  contract  at  the  time 
of  filing  the  liens.  Id. 

7.  An  action  to  foreclose  a  mechan- 
ic's lien  is  not  an  action  ''affect- 
ing the  title  to  real  estate  or  an 
Interest  therein  "  within  the  mean- 
ing of  the  amendment  of  1874  to 
section  U  of  the  Code  (chap.  822, 
Laws  of  1874),  and  a  judgment  in 
such  an  action  for  less  than  $500 
1b  not  appealable  to  this  court. 
Wheeler  y.  Seofleid.  311 

8.  It  9ee7ns,  that  under  the  mechan- 
ic's lien  law  of  1878  (chap.  489, 
Laws  of  1873),  one  who  has  per- 
formed labor  for  a  contractor  in 
the  erection  or  repairing  of  a 
buildine  or, who  has  furnished 
materi^s  therefor,  will  be  pre- 
sumed to  have  done  so  with  the 
consent  of  the  owner,  in  the  ab^ 
sence  of  proof  of  any  objection  on 
his  part.  Id. 

9.  By  the  terms  of  a  building  con- 
tract, the  work  was  to  be  com- 
pleted by  December  first;  it  was 
not  BO  completed.  The  contract- 
ors were  called  upon  to  do  extra 
work,  and,  with  the  consent  of 
the  owner,  continued  work  until 
January  eighth  thereafter,  when 
they  f  aued  and  discontinued  work. 
The  owner  did  not  declare  the 
contract  forfeited,  but  obtained 
the  contractor's  consent  to  go  on 
and  finish  it.  The  cost  of  com- 
pleting the  work  was  less  than  the 
amount  unpaid  upon  the  contract, 
adding  thereto  the  value  of  the 
extra  work.  Li  an  action  by  a 
material-man  to  foreclose  a  me- 
chanic's lien.  Add,  that  the  owner 
could  not  claim  the  contract  for- 
feited; but  the  inference  was  that 
he  undertook  to  complete  the 
building  at  the  contractor's  ex- 
pense; and  that  the  lienors  were 
entitled  to  the  residue.  .  Id. 

10.  There  is  no  constitutional  objec- 
tion to  the  creation  by  the  legis- 


lature of  statutory  liens  in  favor 
of  mechanics  and  others,  for  the 
purposes,  and  under  the  circum- 
stances and  limitations  specified 
in  the  statutes  known  as  mechan- 
ic's lien  laws.     Qlaoku  v.  Black. 

11.  Where,  after  the  conmiencement 
and  during  the  pendency,  of  an 
action  to  foreclose  a  mechanic's 
lien,  the  lien  expires,  the  action 
may  still  be  prosecuted  as  a  per- 
sonal action,  and  a  personal  judg- 
ment may  be  rendered  as  m  an 
ordinary  action  upon  contract  Id. 


MISTAKE. 

1.  Although  a  party  insured  accepts 
a  policy  with  knowledge  of  the 
language  used  in  describing  the 
property  insured,  if,  at  the  time, 
he  joints  out  a  mistake  therein, 
but  IS  prevented  from  having  the 
same  corrected,  or  is  thrown  off 
his  guard  and  dissuaded  there- 
from, hj  the  acts  or  declarations 
of  the  insurer,  he  may  show  the 
nustake  in  an  action  on  the  policy; 
and  the  insurer  is  estopped  from 
setting  up  the  letter  oi  the  con- 
tract m  bar  of  the  action,  and 
from  claiming  that  the  situation 
of  the  property  does  not  agree 
therewim.    Maker  v.  ISb,  Ins,  Oo. 

288 

2.  Where  the  parties  to  a  contract, 
through  a  misconception  as  to  the 
meaning  and  effect  of  terms  when 
used  in  such  a  contract,  use  terms 
which,  failing  to  express  their  in- 
tention, do  express  a  meaning  dif- 
ferent from  that  intended,  proof 
of  the  facts  will  make  a  case  for  a 
reformation  of  the  contract;  and 
this,  although  they  knew  what 
words  were  employed  and  their 
ordinary  meaning.  Id. 


MONTGOJMffiRY  COUNTY. 

AcU  eriabling  board  of  mmr- 

meort  of,  to  refund  certain  illegal 
taxes  repealed  by  act  chapter  180,  Lauu 
of  1874. 

See  People  v.  Suprs.  100 
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MORTGAGE. 

1.  Under  the  provision  of  the  Code 
(§  ^2)>  authorizing  the  court, 
where,  upon  appeal  from  a  ludg- 
ment,  an  undertaking  requisite  to 
stay  execution  has  been  given,  to 
exempt  by  order  from  the  lien  of 
such  Jud^ent  real  estate  upon 
which  it  18  a  lien,  and  to  direct  an 
entry  on  the  docket  of  judgment 
that  it  is  "secured  on  appeal," 
and  declaring  that  thereupon  such 
Judgment  slukll  cease,  during  the 
pendancy  of  the  appeal,  to  be  a 
lien  upon  the  property  so  ex- 
empted "as  against  purchasers 
ana  mortgagees  in  eood  faith," 
one  who  has,  during  the  pendency 
of  the  appeal,  taken  a  mortgage 
"  in  good  faith "  upon  property 
80  exempted,  in  payment  of  an 
antecedent  debt,  is  protected,  and 
his  mortgage  has  a  preference 
over  the  judgment  Union  Dime 
Beg;  Inst  t.  Jhiryea,  84 

8.  It  is  not  necessary  for  him  to 
show  that  he  parted  with  value 
on  the  faith  of  the  mortgage.  Id. 

8.  An  assignee  of  a  mortage  takes 
it  subject  to  the  equities  attend- 
ing its  execution;  he  stands  in  the 
place  of  the  mortgagee  and  can 
only  enforce  it  in  case  it  could  be 
enforced  by  the  latter  if  he  had 
not  assigned  it.     Orane  v.  T^umer, 

487 

4.  P.  and  wife  executed  a  mortgage 
upon  premises  of  which  the 
former  had  possession  tmder  a 
contract  of  sale,  which  mortgage 
was  duly  recorded.  P.  thereafter 
received  a  deed,  which  was  re- 
corded; the  mortgage  was  as- 
signed to  plaintiff 's  testator.  P. 
subsequently  sold  and  conveyed 
the  premises,  receiving  from  the 
ffrantee  a  mortgage  for  a  part  of 
ue  purchase-money,  whicn  was 
dul^  recorded;  the  ^grantee  had 
notice  of  the  prior  mortgage.  P. 
assigned  his  mortgage  to  defend- 
ant T.,  assuring  him  that  the 
mortgage  was  the  first  lien.  T. 
searched  the  records  back  to  the 
deed  to  P.  In  an  action  to  fore- 
close the  first  mortgage,  T. 
claimed  that  his  mortgage  was 
«ntitled  to  priority.    Hdi,  unten- 


able ;  that  as  P.  wooM  be  «• 
topped  from  daiming  a  priority 
if  he  had  retained  the  moi 
his  assignee  had  no  superior 
and  was  also  estopped;  and 
the  fact  that  the  records  showed  t 
perfect  chain  of  title  sosUunia; 
T.'s  mortgage  gave  it  no  preee- 
dence.  U. 

5.  The  only  effect  of  recording  aa 
assignment  of  a  mortgage  n  to 
protect  the  assignee  agauut  a  sub- 
sequent sale  by  the  mortgagee  of 
the  same  mortgage.  U. 

To  guardian,  by  hknmlf  hmV- 

tiduaUy,  wUdity  andtffeet  cf. 
See  Lycn  y.I^ftm, 

See  FOBSCLOSXTBB. 


MOTION  AND  ORDER 

1.  An  order  denying  a  motion  to  set 
aside  a  judgment,  because  of  fail- 
ure to  me  a  proper  judgment  toD, 
is  not  reviewable  here;  if  irbat 
was  done  amounts  to  a  legal  nol- 
lity,  no  substantial  rights  of  de- 
fendant are  impaired  bv  the  denial; 
if  the  roll  is  not  in  doe  form,  or 
the  filing,  for  any  reason,  is  inen* 
lar,  the  granting  or  ref uslngus 
application  is  d&retionary.  H^ 
ney  v.  Towneena.  40 

8.  A  sheriff  having  several  execs- 
tions  in  his  hands,  iasned  upoa 
judgements  rendered  in  conimeB 
outside  the  judicial  district  in 
which  he  resides,  may  make  a 
motion  in  his  own  counter  for  di- 
rections as  to  the  disposition  of 
moneys  collected  by  him,  by  levy 
and  sale,  under  the  execntiOBi 
i%*B»iM  V.  Wheeler,  104 

3.  The  provision  of  the  Oode  (sab. 
4,  ^  401),  providing  that  motioBS 
must  be  made  in  the  district  in 
which  t^e  action  is  triable,  or  in 
an  adjoining  countv,  etc,  refen 
to  motions  in  an  action  while  it  ii 
I>endin£[,  or  such  as  relate  in  some 
way  to  Its  pendency  or  procedure. 

4  Prior  to  the  making  of  such  a 
motion  the  sheriff  had  commenced 
an  action  in  the  nature  of  an  h- 
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teipleader  against  all  the  execution 
creditors,  to  determine  their  re- 
spective rights;  some  of  the  de- 
fendants answered,  one  demurred 
on  the  ground  that  the  complaint 
did  not  state  facts  constituting  a 
cause  of  action ;  the  demurrer  was 
sustained  by  the  General  l^erm. 
The  action  was  pending  at  the 
time  of  making  the  motion.  Held, 
that  this  was  no  bar  to  the  motion; 
that  it  was  at  least  a  matter  of  dis- 
cretion with  the  court  whether  to 
grant  relief  on  the  motion  during 
the  pendency  of  the  action.      la. 

5.  In  proceedings  under  the  statute 
for  the  sale  of  the  real  estate  of  an 
infant  the  petition  stated,  and  the 
referee  to  whom  it  was  referred  to 
ascertain  the  facts  reported,  that 
Uie  infant  owned  an  undivided  one- 
half  of  the  premises,  and  this  was 
the  belief  of  all  parties  concerned 
in  the  proceedings  during  their 
progress.  A  sale  ^as  ordered  and 
made,  of  the  interest  of  the  infant, 
and  an  order  granted  approving 
of  the  conveyance  to  the  pur- 
chaser. Thereafter,  in  an  action 
of  ejectment  against  the  grantee 
of  tie  purchaser,  it  was,  in  effect, 
determmed  that  the  infant  only 
owned  an  undivided  one-third. 
The  purchaser,  having  made  com- 
pensation to  his  grantee  for  the 
deficiency,  moved,  in  the  proceed- 
ings, that  the  special  guardian  of 
the  infant  be  required  to  refund 
one-third  of  the  purchase-monev. 
EM,  that  the  motion  was  properly 
granted.    In  re  Price.  231 

0.  After  confirmation  of  the  report 
of  commissioners  of  appraisal  in 
proceedings  by  a  railroad  corpora- 
tion to  acquire  title  to  lands  and 
the  making  of  an  order  as  pre- 
scribed by  said  act  (|  17)  as  to 
payment  of  the  award,  the  rail- 
road company  refused  to  file  the 
papers  or  enter  the  order  or  to  pay 
the  award,  a  motion  was  made  bv 
the  landowners  to  compel  the  fil- 
ing of  the  papers  and  order,  and 
for  "other  and  further  relief." 
The  court  made  an  order  granting 
the  specific  relief  asked  in  the  no- 
tice of  motion,  and  also  directing 
the  company  to  pay  or  deposit  the 
amount  of  the  award  as  directed 
in  the  order  of  confirmation,  and 


in  default  thereof  for  ten  days 
that  a  precept  issue  for  its  coUeo- 
tion.  HM,  no  error;  that  it  was 
the  right  of  the  owner  to  have  the 
papers  filed,  and  that  the  award- 
ing of  a  precept,  in  case  of  default, 
was  authorized  under  the  amend- 
ment of  the  general  railroad  act 
of  1854  (§  5,  chap.  282,  Laws  of 
1854).    In  re  R  and  0.  R  R.  Cfo. 

243 

7.  Where  an  order  of  Special  Term, 
denying  a  motion  involving  a 
question  of  discretion,  states  that 
it  is  denied  solely  ux>on  the  ground 
of  want  of  power,  and  the  Gen- 
eral Term  affirms  the  same  with- 
out qualification,  it  affirms  it  in 
all  its  parts,  including  the  ground 
ux>on  which,  by  its  terms,  it  was 
granted,  and  its  order  is  appeal- 
able to  this  court.  The  order 
cannot  be  qualified  by  reference 
to  the  opinion  of  the  court  Bew- 
lettY.  Wood.  394 

8.  In  such  case,  if  it  is  here  deter- 
mined that  the  court  below  erred 
in  its  decision  as  to  power,  the 
order  will  be  reversed  and  the 
proceedings  remitted  to  the  court 
below  for  the  exercise  of  its  dis- 
cretion. Id. 

9.  B  seems  that  the  question  whether 
a  party  should  be  deprived  of  the 
benefit  of  the  testimony  of  a  wit- 
ness, examined  de  bene  esse,  for  the 
reason  that  the  adverse  party  has 
lost  the  opportunity  of  a  full  cross- 
examination,  should  be  deter- 
mined upon  the  trial,  rather  than 
upon  motion,  where  the  facts 
necessaij  to  present  the  question 
appear  m  the  deposition  as  cer- 
tified to.  Id. 

10.  Where,  however,  the  question 
depends  upon  facts  not  appearing 
upon  the  face  of  the  deposition  or 
the  certificates  but  which  must  be 
established  by  evidence  aliunde,  a 
motion  to  suppress  the  deposition 
would  be  proper.  Id. 

11.  As  to  whether,  in  such  case, 
evidence  could  be  given  on  the 
trial  of  the  facts  alleged,  quare. 

Id. 

12.  The  deposition  may,  in  the  dis- 
cretion of  the  court,  be  suppressed 
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on   motion  in   advance  of  the 
trial.  Id,. 

18.  Where  the  opportunity  to  cross- 
examine  the  witness  has  been  lost 
through  his  misconduct,  or 
through  the  fault  or  omission  of 
the  party  on  whose  behalf  he  is 
ezaminea,  or  other  like  cause,  the 
deposition  should  be  set  aside  or 
the  testimony  rejected.  Id. 

14.  Where  different  actions  have 
been  brought  by  creditors,  in  be- 
half of  themselves  and  the  other 
creditors,  against  an  assignee  for 
the  benefit  of  creditors,  for  an 
accounting  and  closing  of  the 
trust,  the  court  has  power  to  make 
an  order  to  compel  all  the  cred- 
itors to  come  in  and  prove  their 
claims  in  the  suit  first  brought,  or 
wherein  interlocutory  judgment  is 
first  obtained,  and  to  stay  all  pro- 
ceedings in  the  other  actions. 
Travu  v.  My&n,  542. 

15.  The  terms  of  the  order  are  with- 
in the  discretion  of  the  court,  and 
cannot  be  reviewed  here.  Id. 

mien  order  to  amend  judg- 

fMfU  nunc  pro  tunc  proper. 
See  Produce  B  *k  v.  Morion,      199 


MUNICIPAL  CORPORATION. 

1.  Defendant  made,  in  one  of  its 
streets  upon  which  was  situated  a 
lot  belonging  to  plaintiff,  a  gutter 
and  curb,  which  ended  opposite 

Slaintiff's  lot,  and  which  con- 
noted the  water  of  the  ward 
down  that  street;  the  water  hav- 
ing no  outlet,  flowed  upon  plain- 
tin's  lot,  flooding  his  house,  etc. 
Before  this  gutter  was  made  there 
was  a  natural  course  which  took 
off  the  water  another  way.  A 
drain  could  have  been  made  to 
carry  it  off.  In  an  action  to  re- 
cover the  dama&^es,  hdd,  that  the 
facts  establishea  a  cause  of  action. 
Byrnes -v.  (My  of  Cohoee,  204 

2.  The  rule  that  a  municipal  corpo- 
ration is  not  liable  for  an  omission 
to  supply  drainage  or  sewerage 
does  not  apply  where  the  necessity 


for  the  drainage  is  caused  by  At 
act  of  the  corporation  itself.    M. 

Bee  New  York  (City  of! 
RocHBSTBR  (Crrr  of)l 


MURDER 

1.  A  person,  called  as  a  jtuor  upon 
the  trial  of  an  indictment  for  mur- 
der, being  challenged,  testified 
that  he  had  heara  tlie  killing 
talked  about,  had  expressed  an 
opinion,  and  then  had  an  imims- 
sion  or  opinion,  depending  upon 
the  truth  of  what  he  had  heard; 
that  he  thought  it  would  take  evi- 
dence to  remove  that  impresnon; 
but  that  he  would  decide  the  case 
on  the  evidence;  and  believed  that 
he  could  render  an  impartial  ver- 
dict upon  the  evidence,  unbiased 
b^  such  opinion.  Held,  that  the 
trial  court  was  Justified  in  holding 
the  Juror  indifferent.  Thamae  v. 
People,  918 

2.  Upon  the  trial  the  prisoner  of- 
fered to  prove  that  the  decnaed 
had  been  engaged  in  several  fights 
with  other  parties,  in  each  tA 
which  he  used  a  knife,  and  cot 
his  opponent;  also,  dedaratioDS 
of  his  as  to  cutting  people  with 
razors,  and  that  all  these  matters 
had  been  communicated  to  the 
prisoner;  the  offers  were  over- 
ruled.   HM,  no  error.  IL 

8.  After  a  witness  on  the  part  of  the 
prisoner  had  testified  that  he  heard 
the  deceased,  in  an  angry  dispute. 
say  to  the  prisoner  that,  if  he  ever 
crossed  his  path  again,  he  would 
fix  him,  the  prisoner  offered  to 
show  that,  a  tew  days  afterward, 
the  witness  heard  another  person, 
who  was  present  when  the  threat 
was  made,  state  to  the  prisoner 
what  the  deceased  threatened. 
The  proof  was  excluded.  Htid^ 
no  error;  as  there  was  no  sagges- 
tion  that  the  prisoner  did  not  near 
the  threat  when  made,  or  had  for- 
gotten it.  Id. 

4.  After  a  witness  liad  testified  that 
the  prisoner  was  a  quiet  man  and 
ffood  natured,  as  far  as  he  knew, 
he  was  asked  to  "state  what  hw 


INDEX. 


671 


disposition  was  when  crossed  or 
misused  ?  "  This  was  objected  to 
and  excluded.   Held,  no  error.  Id, 

5.  The  crime  charged  was  commit- 
ted in  State  prison,  where  the  pri- 
soner and  the  deceased  were  con- 
fined. The  prisoner  gave  evidence 
tending  to  show  that  the  character 
of  the  deceased,  before  he  came  to 
the  prison,  was  bad;  that  he  was 
quarrelsome  and  vindictive.  The 
prosecution  then  called  witnesses, 
who  were  permitted  to  testify,  un- 
der objection,  that,  in  the  respects 
stated,  his  character  while  in  pri- 
son was  good.    Held,  no  error.    Id. 

6u  The  homicide  was  committed  with 
a  case  knife,  which  the  prisoner, 
a  few  days  before,  had  ground  to 
a  point  He  testified  that  he  knew 
where  the  heart  was  located,  and 
that  he  stuck  his  knife  into  it. 
The  court  charged,  amonff  other 
things,  in  substance,  that  the  facts 
that  the  prisoner  used  a  deadly 
weapon,  and  struck  at  a  vital  part 
of  the  body  of  the  deceased,  are 
circumstances  furnishing  pre- 
sumptive evidence  of  an  intent  to 
take  the  life  of  the  deceased,  but 
not  conclusive.    Held,  no  error. 

M 

7.  At  the  time  of  his  conviction  the 
prisoner  was  under  sentence  for  a 
term,  several  years  of  which  were 
.  unexpired.  Held,  that  this  did 
not  prevent  his  being  sentenced 
to  be  hung  before  the  expiration 
of  his  term.  Jd 


NEGLiaENCB. 

1.  Plaintiff  purchased  a  ticket  at 
Montreal  of  the  G.  T.  R  Co.  to 
New  York,  and  had  his  portman- 
teau checked  through.  In  an  ac- 
tion to  recover  the  value  thereof 
and  of  its  contents,  it  appeared 
that  it  was  received  by  defendant, 
transported  to  New  York,  and 
there  deposited  in  its  baggc^ 
room.  When  plaintiff  demanoed 
it  it  could  not  be  found,  and  no 
account  was  given  of  the  cause  of 
the  disappearance.  Held,  that, 
without  regard  to  the  question 
whether  deiendant  became  liable 
as  common  carrier,  it  Incurred  at 


least  the  responsibilit]^  of  a  ware- 
houseman ;  that  this  evidence 
made  out  a  prima  fade  case  of  neg- 
ligence; and  that,  therefore,  a  di- 
rection to  the  jury  to  render  a  ver- 
dict for  defendant  was  erroi. 
J^M/(WJ  V.  iV.  T.  a  and  K  R  R 
R  Co.  11 

2.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
occasioned  by  the  negligence  of  the 
driver  of  one  of  defendant's  street 
cars,  plaintiff's  evidence  tended  to 
show  that  he,  ah  infant  ten  years 
old,  with  two  cotapanions,  desiring 
to  take  passage,  hailed  the  car,  the 
driver  stopped  and  the  boys  started 
to  go  to  the  back  platform;  the 
driver  told  plaintiff  to  jump  on  in 
front;  he  did  so,  and  was  on  the 
first  step,  attempting  to  step  on  to 
the  second,  when  the  driver  struck 
the  horses,  the  car  gave  a  jog, 
knocking  plaintiff  off,  and  he  was 
injured.  Held,  that  the  evidence 
justified  a  verdict  for  plaintiff; 
that  the  fact  that  he  jumped  on 
to  the  front  platform  did  not,  un- 
der the  circumstances,  establish 
contributory  negligence,  as  matter 
of  law,  but  It  was  a  question  for  the 
jury.  Maker  v.  0.  P.,  If.  and  B. 
R  R.  B.  Oo.  52 

8.  This  court  cannot  interfere  with  a 
judgment  because  excessive  dam- 
ages have  been  allowed.  Id. 

4  Under  the  provisions  of  the  gen- 
eral railroad  act  (§  44,  chap.  140, 
Laws  of  1850  ;  1 8,  chap.  282,  Laws 
of  1854)  requinng  every  corpora- 
tion formed  under  it  to  erect  and 
maintain  fences  on  the  sides  of  its 
road,  no  exception  is  made  or  per- 
mission given  for  openings  or  gates 
for  the  use  of  the  corporation,  or 
its  customers  or  the  public  gener- 
ally, but  only  for  the  use  of  adjoin- 
ing proprietors  ;  and  if  it  permits 
or  acqmesces  in  the  use,  in  its  busi- 
ness by  its  customers,  of  a  gate 
constructed  by  it  at  a  farm  cross- 
ing, so  that  the  gate  does  not  serve 
the  end  of  a  fence,  it  is  in  default. 
8pinn&r  v.  JT.  T.  0.  and  H.  B.  R 
R  Oo.  153 

5.  Negligence  cannot  be  imputed  to 
a  person  simply  from  the  fact  that 
his  beasts  have  escaped  from  his 
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weU-fenced  field  on  to  a  railroad 
track.  Id. 

6u  Plaintiff's  cattle  escaped  from  his 
inclosure  in  the  night  time  on  to 
the  highway,  and  mence  through 
a  gate,  at  the  side  of  defendant's 
road,  which  had  been  left  open, 
upon  its  track,  where  they  were 
struck  by  a  passing  train,  some 
killed  and  others  injured.  The 
gate,  for  several  years,  had  been 
iised  almost  daily  in  the  business 
of  loading  and  unloading  freight; 
Yehicles  deliyering  or  taking  goods 
dng  in  or  out  thereat.    In  this 


passu 
Dusin 


>usines8  defendant's  servants  had 
helped.  In  consequence  the  gate 
was  often  left  open  at  the  close  of 
the  day's  business,  and  would  be 
closed  in  the  evening,  or  at  mid- 
night, by  defendant's  servants. 
The  adjoining  proprietor,  for 
whose  use  the  gate  was  originally 
erected,  had  not  used  it  for  six 
weeks  prior  to  the  accident,  and 
had  no  knowledge  of  its  use  for  his 
purposes  on  the  preceding  day.  In 
an  action  to  recover  dami^es,  held, 
that  the  evidence  was  sufficient  to 
authorize  an  inference  by  the  jury, 
that  the  gate  was  open  by  reason 
of  its  use  by  defendant's  customers 
during  that  day,  or  some  day 
shortly  prior ;  that  defendant  had 
sufficient  notice  that  the  gateway 
had  been  diverted  from  its  original 
purpose  to  a  common  passa^c^ay 
for  Its  customers,  and  that  it  was 
often  left  open  in  consequence 
thereof ;  that  the  opening  of  it  at 
all,  by  its  assent  or  acquiescence, 
was  in  contravention  of  said  sta- 
tute; and  that  if  such  use  of  the 
gate  was  not  of  itself  sufficient  to 
charge  defendant,  it  was  bound  to 
see  that  when  the  use  of  it  for  the 
day  was  over  it  was  well  closed, 
and  for  a  neglect  of  this  duty  it 
was  liable.  Id. 

7.  Defendant  made,  in  one  of  its 
streets  upon  which  was  situated  a 
lot  belonging  to  plaintiff,  a  gutter 
and  curb,  which  ended  opposite 

Slaintiff's  lot,  and  which  con- 
ucted  the  water  of  the  ward 
down  that  street;  the  water  hav- 
ing no  outlet,  flowed  upon  plain- 
tin 's  lot,  flooding  his  house,  etc. 
Before  this  gutter  was  made  there 
was  a  natural  course  which  took 


off  the  water  another  way.  A 
drain  could  have  been  made  to 
carry  it  off.  In  an  action  to  re- 
cover the  damages,  held,  that  the 
facts  established  a  cause  of  action. 
Bymea  v.  Gity  of  Oohoet.  204 

8.  The  rule  that  a  municipal  cor- 
poration is  not  liable  for  an 
omission  to  supply  drainage  or 
sewerage  does  not  apply  where 
the  necessity  for  the  drainage  is 
caused  by  the  act  of  the  corpora- 
tion itself.  Id, 

9.  Plaintiff's  complaint  alleged,  in 
substance,  that,  by  reason  of  the 
failure  of  defendant  to  keep  the 
privies  and  drains  upon  his  prem- 
ises in  proper  repair,  the  water 
and  filth  therefrom  was  caused  to 
overfiow  upon  plaintiff 's  premises 
adjoining  and  into  the  cellers  of 
his  houses,  rendering  them  unfit 
for  use,  interfering  with  the  use 
of  the  premises  and  with  the  let- 
ting thereof  and  injuring  the  walls, 
etc.  Upon  the  trial  of  the  action 
plaintiff  offered  evidence  to  show 
that  he  had  lost  rents  in  conse- 
quence of  the  flow  of  Uie  water 
into  his  cdlars,  Uiat  the  cellars 
had  remained  unoccupied  since 
the  water  came  in,  and  also  proof 
of  the  rental  ^ne  of  the  prem- 
ises. This  was  objected  to  gener- 
ally and  excluded.  The  court  also, 
in  its  charge,  excluded  the  rental 
value  of  me  premises  as  an  ele- 
ment of  damages,  ffeld,  error; 
that  the  damages  thus  sought  to 
be  proved,  being  such  as  neces- 
sarily and  naturally  resulted  from 
the  injury  complained  of,  a 
special  averment  thereof  in  the 
complaint  was  not  necessaiy  in 
order  to  authorize  a  recovery. 
Jutte  V.  Hughes.  267 

10.  Also  held,  that  the  allegations 
in  the  complaint  were  sufficient  to 
authorize  evidence  of  the  loss  of 
Uie  use  of  the  cellars  and  of  the 
rental  thereof,  treating  it  as 
roecial  damage,  particularly  as 
there  was  no  objection  on  the 
ground  of  the  insufficiency  of  the 
averments.  Id. 

11.  The  court  confined  the  damages 
to  the  injuries  done  to  the  walls 
and    cellars.      It    appeared  that 
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plaintiff  incurred  expenses  in 
plambing  and  fixing  the  sewers, 
and  that  other  expenses  would  be 
required  to  prevent  further  injury 
from  the  flow  of  the  water;  also, 
that  injuries  were  sustained  be- 
cause of  the  stench.  HM,  error; 
that  these  were  proper  items  of 
damage.  Id. 

12.  The  proof  showed  that  defend- 
ant haa  paved  his  yard  and  con- 
ducted from  the  roofs  of  his 
houses,  in  leaders  and  drains  to 
the  privies,  an  unusual  quantity 
of  water  beyond  the  capacity  of 
the  drains  to  carry  away.  The 
court  charged  that  if  the  water 
did  issue  from  the  defendant's 
yard  and  he  did  every  thing  pos- 
sible under  the  circumstances, 
and  practicable  in  the  way  of 
drainage  to  carry  it  off  from  the 
premises  he  was  not  liable.  Held, 
error;  that  if  defendant  suffered 
the  water  improperly  to  accumu- 
late on  his  premises  so  as  to  flow 
upon  the  plaintiff,  it  did  not  re- 
lieve him  from  liability  that  he 
did  all  he  reasonably  could  do  to 
carry  it  off.  Id. 

18.  Also,  hdd,  that  the  errors  speci- 
fied were  not  cured  by  a  verdict 
for  defendant;  as  it  could  not  be 
assumed  that  the  result  would 
not  have  been  changed  had  proper 
instructions  been  given  on  the 
question  of  damages.  Id. 

14.  So  long  as  the  owner  of  proper- 
ty violates  no  duty  which  he  owes 
to  others  or  to  the  State,  he  cannot 
be  caUed  in  question  for  the  man- 
ner in  which  he  uses  or  manages 
it;  and  if,  in  the  lawful  exercise 
of  his  riffht  to  so  use  it,  another 
is  injured,  he  is  not  liable.  Victory 
V.  Bak»r,  866 

15.  Plaintiff's  intestate.  P.,  a  lad 
eighteen  years  old,  lost  his  life  by 
falling  into  a  vat  of  boiling  liquid 
in  defendants'  saltpeter  factory 
where  he  had  gone  by  direction 
of  his  emplover  to  pay  a  bill  due 
one  of  the  defendants.  In  the  f ac- 
torv  were  a  large  number  of  vats 
and  tanks.  The  vat  into  which 
the  deceased  fell  was  at  one  side 
and  under  a  passageway  nine  feet 
wide  at  the  angle  of  its  intersec- 
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tion  with  another  leading  to  de- 
fendants' office.  There  was  an 
opening  to  the  vat,  in  the  floor, 
CK)sed  by  a  cover,  which  was  re- 
moved at  the  time  of  the  accident. 
A  sky-light  was  directly  over  the 
passageway  at  this  point,  making 
It  very  light  in  the  daytime.  The 
deceased  did  not  enter  the  factory 
at  the  usual  entrance,  but  crossea 
an  adjoining  lot  and  canal, 
climbed  a  fence  and  entered  by 
a  back  door,  and,  in  passing  along 
the  passage  to  the  office,  fell  into 
the  vat.  Defendants'  workmen 
were  in  the  habit  of  entering  the 
factory  in  the  same  wajr  P.  did, 
and  occasionally  others  did  so  also. 
On  each  of  the  doors  in  front  was 
a  sign  ''no  admittance  "  save  one 
where  the  sign  was  "  no  admit- 
tance except  on  business,"  at 
which  a  person  was  usually  in  at- 
tendance to  admit  persons  to  the 
factory.  In  an  action  to  recover 
damages,  held,  that  defendants 
were  not  liable;  that  P.,  if  not  a 
trespasser,  was,  at  most,  in  the 
factory  by  defendants'  sufferance, 
and  took  the  risks  attendant  upon 
being  there  in  the  condition  in 
which  the  factory  was;  that  no 
duty  rested  upon  defendants  to 
guard  the  vat  for  the  protection 
of  the  deceased.  Id. 

16.  The  rule  of  mercantile  law  mak- 
ing the  master  of  a  vessel  liable 
for  the  negligent  acts  of  those  un- 
der his  authority,  to  the  same  ex- 
tent as  if  he  was  the  owner,  ap- 
plies without  regard  to  the  ques- 
tion whether  the  officers  or  men 
were  employed  by  himself  or  the 
owners.    Kennedy  v.  RyaU.      879 

17.  Defendant  was  in  command  of 
a  steamship  at  quarantine  which 
was  directed  to  be  fumigated  by 
the  deputy  health  officer  of  the 
port  01  New  York;  by  his  order, 
the  chief  steward  cleared  the  pas- 
sengers from  the  steerage,  and 
utensils  containing  some  poison- 
ous substance  were  placed  therein 
for  the  purpose  of  fumigation. 
The  health  officer  gave  instruc- 
tions as  to  the  length  of  time  the 
steerage  should  remain  closed,  and 
as  to  the  removal  of  the  vessels; 
one  of  these,  an  ordinary  drink- 
ing cup,  was  not  removed  with 
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the  otheiB,  and  plaintiffs  intes- 
tate, a  child  four  years  and  nine 
months  old,  who,  with  his  mother, 
had  been  ordered  by  the  steward 
to  return  to  the  steerage  cabin, 
drank  some  of  the  poison  in  the 
cup,  and  died  from  the  effects 
thereof.  In  an  action  to  recover 
damages,  Tidd,  that  it  was  within 
the  line  of  the  defendant's  duty  to 
see  that  the  poison  was  removed; 
and  for  his  negligence,  or  the  neg- 
ligence of  his  subordinates,  m 
omitting  to  discharge  this  du^, 
he  was  liable.  id, 

18.  Also  hdd,  that,  as  the  mother  of 
the  deceased  had  been  directed  to 
return  to  the  cabin,  she  had  the 
right  to  infer  that  every  thin^  was 
safe,  and  that  no  extraordinary 
diligence  on  her  part  was  required 
for  the  protection  of  her  child.  Id. 

19.  The  rule  reqmring  persons  be- 
fore crossing  a  railroad  track  to 
look  to  see  whether  trains  are  ap- 

g reaching  is  not  applied  inflexibly 
,  I  all  cases  without  regard  to  age 
or  other  circumstances.  Mc  Qovem 
V.  N,  F.  O.  and  K  R  R  R  Co, 

417. 

20.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
W.,  plaintiff's  intestate,  a  lad  eight 
years  old,  it  appeared  that  he  was 
going  northerly  on  the  west  side  of 
a  street,  running  north  and  south, 
in  the  cit^'-  of  K.,  on  his  way  to 
echool;  said  street  was  crossed  by 
three  tracks  of  defendant's  road. 
The  view  of  the  tracks  was  ob- 
structed so  that  a  person  so  pass- 
ing could  not  see  an  engine  or  train 
approaching  from  the  west,  on  the 
south  track,  until  he  was  within 
four  feet  of  the  track.  As  W.  ap- 
proached the  track  a  freight  train, 
with  an  engine  at  each  end,  each 
ringing  a  bell,  was  passing  west  on 
the  middle  track.  As  the  rear  of 
the  train  was  crossing  the  street, 
W.  started  to  go  diagonally  across 
the  tracks,  in  the  direction  of  his 
school,  when  he  was  struck  and 
killed  by  an  engine  which  was 
backing  down  on  the  south  track. 
Defendant  had  a  flagman  at  the 
crossing  on  the  east  side  of  the 
street.  Plaintiff's  evidence  tended 
to  show  that  the  flagman  did  not 


wave  his  flag  or  do  any  other  act 
to  warn  W.  of  danger  until  at  the 
moment  of  the  accident;  also  that 
the  engine  was  going  at  a  speed 
of  eight  or  ten  miles  an  hour. 
Persons  on  the  engine  could  not 
see  the  track  to  the  east,  on  account 
of  the  coal  in  the  tender.  It  was 
shown  that  a  backing  engine  could 
not  be  so  easily  stopp^  as  one 
moving  forward,  and  that  when  so 
moving  an  arrangement  for  dis- 
charginj^  sand  on  the  track,  in 
front  lof  the  wheels,  to  check  the 
engine,  could  not  be  applied.  The 
crossing  was  a  dangerous  one;  the 
street  was  traversed  by  many  peo- 
ple, and  each  morning  school 
children  were  accustomed  to  pass 
at  this  point.  Hddj  that  the  case 
was  properly  submitted  to  the  jury ; 
that  it  was  for  them  to  say  whether, 
under  the  circumstances,  it  was 
prudent  to  move  an  engine  back- 
ward at  such  a  rate  of  speed  with- 
out taking  other  and  additional 
precautions  to  protect  passengers 
on  the  street,  and  that  the  juiy 
were  justified  in  finding  negligence 
on  the  part  of  the  flagman;  also 
that  the  omission  of  Uie  boy  to 
look  to  the  west  before  stepping 
upon  the  track  was  not,  under  the 
circumstances,  contributory  neg- 
ligence, as  matter  of  law.         Id. 

21.  A  railroad  corporation  which  has 
parted  with  the  possession  and  con- 
trol of  its  road  under  a  lease  there- 
of to  another  corporation,  contain- 
ing a  covenant  that  the  lessee  shall 
keep  up  the  fences,  is  not  liable  to 
one  traveling  upon  a  highway,  for 
damages  resulting  from  an  omi^ 
sion  of  the  lessee  to  repair  a  fence 
which  was  in  good  order  at  the 
time  of  the  lease  and  surrender  of 
possession.  DUchett  v.  8.  D,  and 
P.  M.  R.  R.  Co.  425 

22.  As  to  whether  the  lessor  of  a  rail- 
road who  has  parted  with  posses- 
sion can  be  held  liable  for  the 
negligence  of  the  lessee,  under  the 
statute  in  question,  in  a  case  where 
it  does  not  apply,  quare.  Id, 

28.  Where  a  street  railroad  car  is 
so  crowded  that,  although  it  may 
not  be  physicaUy  impossible  for 
one  t^dng  passage  to  enter  it,  yet 
that  he  cannot  do  so  without  great 
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and  unreasonable  discomfort  to 
himself  and  to  the  prior  occupants 
of  the  car,  and  the  conductor  con- 
sents to,  and  does,  accept  from 
him  the  usual  fare  without  insist- 
ing upon  his  finding  a  place  with- 
in the  car,  and  whue  nding  upon 
the  platform  he  is  thrown  off  and 
injured  by  the  negligence  of  the 
company  or  its  employes,  the  fact 
that  he  was  standing  upon  the 
platform  does  not  of  itself  con- 
stitute contributory  negligence; 
but  it  is  a  question  for  tne  jury. 
GinnaY.8ee(mdADe.B.RGo,    596 

24.  So,  also,  it  is  not  negligence  per 
M  for  one  riding  upon  the  plat- 
form of  the  car  to  omit  to  t^e 
hold  of  the  iron  bar  or  rail  to  pre- 
vent being  thrown  from  the  plat- 
form. Id. 

25.  Plaintiff  drove  his  horse  and 
cart  upon  a  pier,  one-half  of  which 
belonged  to  the  city,  and  which  it 
had  suffered  to  become  out  of  re- 
pair and  unsafe  for  use.  There 
was  a  hole  in  defendant's  half  of 
the  pier,  through  which  the  horse 
saw  and  heard  the  rush  of  the 
water,  and  being  frightened,  so 
that  plaintiff  was  unable  to  con- 

'  trol  him,  backed  the  cart  against 
the  string  piece  at  the  edge  of  the 
pier;  this,  being  decay^,  gave 
way,  and  horse  and  cart  fell  into 
the  water  and  were  lost  There 
was  no  evidence  that  the  horse 
was  unusually  vicious  or  excit- 
able. In  an  action  to  recover 
damages,  A^^,  that  the  fact  that 
the  horse  became  frightened  did 
not,  under  the  circumstances,  pre- 
clude a  recovery ;  that  a  horse  was 
not  to  be  considered  uncontroll- 
able because  it  shies  or  is  mo- 
mentarily beyond  control  of  the 
driver;  and,  as  the  cause  of  the 
fright  was  occasioned  by  the  neg- 
ligence of  the  defendant,  the 
Question  was  one  for  the  juiv. 
Moboavleiy  v.  Ma/yor,  etc,  602 

8ufflcieney  of  evidence  of. 


See  Weber  r,  2^  T.  ,0.  R  R  Co. 
(Mem.)  587 

NEW  YORK  (CITY  OP). 

1.  The  provision  of  the  act  of  1878 
reorganizing  the  local  government 


of  the  city  of  New  York  (§  97, 
chap.  835,  Laws  of  1873),  wliich 
authorizes  the  board  of  apportion- 
ment to  fix  the  salaries  of  all  offi- 
cers paid  from  the  ci^  treasury, 
includes  only  city  officers;  i.  «., 
such  as  are  "connected  with  the 
political  organization  of  the  city 
government.  WhxtvMre  v.  Mayor, 
etc.  21 

2.  Clerks  of  the  district  courts  of  the 
city  are  not  such  officers,  but  judi- 
cial officers  embraced  within  the 
judiciary  system  of  the  State.  Id. 

8.  Accordingly  held,  that  a  resolu- 
tion of  the  board  of  apportionment 
fixing  the  salaries  of  such  clerks 
was  moperative,  and  that  they 
were  entitled  to  the  salaries  given 
them  by  the  act  of  1872,  relating 
to  courts  in  the  city  and  county 
of  New  York.  (§  1,  chap.  438. 
Laws  of  1872.)  Id. 

4.  Under  the  provisons  of  the  act  of 
1813,  "to  reduce  several  acta  re- 
lating jparticularly  to  the  city  of 
New  York  to  one  act "  (§  83,  chap. 
86,  Revised  Laws  of  1813),  the 
omission  of  the  city  corporation 
to  pay  an  award  for  land  taken 
for  widening  a  street,  within  four 
months  after  confirmation  of  the 
report  of  the  commissioners  of  es- 
timate and  assessment,  does  not 
alone  give  a  right  of  action  for  its 
recovery;  there  must  be,  in  addi- 
tion, an  application  to  the  city  for 
payment  after  the  expiration  of 
the  four  months  b^  the  partv  en- 
titled thereto.  FUJier  v.  Mayor, 
etc.  78 

5.  The  statute  of  limitations,  there- 
fore, does  not  commence  to  run 
against  such  a  cause  of  action  un- 
til application  is  so  made.         Id. 

6.  IJndersaidact,  until  the  confirma- 
tion of  the  report  of  said  commis- 
sioners, no  lien  is  created  by  the 
pnHx^dlng.  upon  Uu.d  ««esB^. 

7.  The  inability  to  find  an  order  of 
confirmation  is  not  conclusive  evi- 
dence that  no  such  order  was  made. 
It  is  competent  to  establish  it  bv 
other  proof.  Id. 
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8.  It  9eenu,  that  an  entry  made  by 
the  corporation  attorney,  in  his 
register,  of  the  making  of  such 
oraer  is,  after  his  death,  admissi- 
ble to  prove  that  fact.  Id. 

9.  A  copy,  however,  of  an  entry 
made  in  the  register  of  an  attor- 
ney, whose  death  is  not  proved,  is 
not  competent.  Id. 

10.  As  to  an  assessment  made  under 
said  act,  prior  to  the  Code,  a  pre- 
sumption of  payment,  attached 
after  twenty  years  from  the  entry 
of  the  order  of  confirmation, 
which  presumption  can  only  be 
rebuttea  by  proof  of  actual  pay- 
ment of  a  portion  thereof  withm 
twentv  years,  or  by  a  written  ac- 
knowledgment of  indebtedness  or 
liability ;  proof  that  the  assessment 
has  not,  in  fact,  been  paid  does 
not  rebut  the  statutory  presump- 
tion. Id. 

11.  A  certificate  of  the  absence  of 
fraud  given  in  pursuance  of,  and 
by  the  commissioners  appointed 
by  the  **act  in  relation  to  certain 
local  improvements  in  the  city  of 
New  York "  (chap.  680,  Laws  of 
1872),  cures  any  irregularities  and 
defects  in  the  proceedings  of  the 
common  council  in  passing  the 
ordinances,  and  any  omission  to 
advertise  the  same,  and  validates 
an  assessment  for  repaving  a  street 
in  the  city  of  New  York,  upon 
property  for  which  an  assessment 
has  been  paid  for  paving,  where 
the  work  was  done  after  the  pass- 
age of  said  act  and  prior  to  the 
passage  of  the  amendatory  act  of 
1874  (chap.  813,  Laws  of  1874). 
In  re  Potiffnet.  441 

12.  The  provision  of  section  7  of 
said  act  of  1872,  exempting  from 
the  effects  of  such  certificate  as- 
sessments for  repaving,  only  saved 
the  right  to  have  an  assessment 
vacatS,  for  any  irregularity  or 
omission  to  advertise,  to  persons 
assessed  for  a  repaving  already 
completed  at  the  time  of  the  pass- 
age of  the  act,  or  then  being  done; 
the  amendment  of  this  section  by 
the  act  of  1874  extending  the  bene- 
fits of  this  saving  clause  to  those 
assessed  "for  work  thereafter 
made,  done  or  performed,"  took 


effect  only  from  the  time  of  its 
incorporation  into  the  original 
section,  and  had  no  retroactive 
efllect.  Id. 

18.  An  ordinance  authorizing  the 
repaving  of  a  street  was  passed 
April  29,  1871,  an  assessment  for 
the  work  was  confirmed  January 
80,  1874,  before  the  passage  of 
said  amendatory  act.  In  a  peti- 
tion presented  on  application  to 
vacate  the  assessment  it  did  not 
affirmatively  appear,  nor  was 
there  any  thing  shown  from  which 
it  could  be  reasonably  inferred, 
that  the  work  was  in  progress  on 
Kay  7,  1872,  the  date  of  the  pass- 
age of  the  original  act;  the  requi- 
site certificate  was  given  by  the 
commissioners.  HM,  that  an  or- 
der vacating  the  assessment  was 
error.  Id. 

14.  As  to  whether  the  exception  in 
said  section  was  not  coi&ned  to 
cases  where  the  contracts  had  not 
been  passed  upon  by  the  conmiis- 
sioncrs  and  declared  free  of  fraud, 
quwre.  Id. 

15  The  office  of  chief  supervisor  of 
elections,  created  by  the  act  of 
congress,  passed  February  28, 
1871  (16  U.  S.  Stat,  at  Large,  437). 
is  additional  to  that  of  Circuit 
Court  commissioner  and  not  inci- 
dent or  appurtenant  thereto.  It 
is  therefore  within  the  provisions 
of  the  New  York  charter  of  1870 
(§  114,  chap.  335,  Laws  of  1870), 
which  declares  that  the  accept- 
ance of  office  under  the  federal 
government  is  a  relinquishment 
of  any  office  held  under  the  city; 
and  is  not  within  the  exception  m 
said  section  in  favor  of  commis- 
sioners.   Davenport  v.  Mayor,  etc. 

456 

16.  Accordingly,  hdd,  that  plaintiff, 
by  accepting  the  office  of  chief 
supervisor  of  election,  vacated  the 
office  of  counsel  to  the  health  de- 
partment, then  held  by  him,  and 
was  not  entitled  to  the  salary  of 
the  latter  office  after  such  accept- 
ance. Id. 

17.  Under  the  provision  of  the  New 
York  charter  of  1873  (§  41,  chap. 
835,  Laws  of  1878),  prescribing 
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the  maimer  in  which  members  of 
the  police  force  may  be  removed, 
a  public  ezamiiiation  and  inquiry 
into  the  truth  of  charges  made 
a^lnst  B,  member  is  requisite  to 
his  removal.  Fieople  ex  rd,  v.  Bd. 
Police  Oamr8.  475 

18.  Charges  were  preferred  against 
the  relator,  a  member  of  the  police 
force.  He  was  dismissed  by  the 
board  of  police  commissioners 
upon  a  written  admission  of  the 
truth  of  the  charges,  and  a  con- 
sent to  waive  trial  not  made  to, 
or  in  presence  of,  the  board.  The 
accused  presented  to  the  board 
before  the  day  assigned  for  a  hear- 
ing a  statement  under  oath,  in 
which  he  recanted  and  withdrew 
the  admission,  and  revoked  the 
waiver  of  trial.  He  also  fully  an- 
swered the  charges  and  explained 
the  circumstances  under  which  he 
made  the  admission.  His  answer 
was  corroborated  by  the  affidavits 
of  others.  He  did  not  appear  at 
the  time  designated  for  the  hear- 
ing. No  proof  was  made  of  the 
genuineness  of  his  signature  to 
the  admission  except  that  fur- 
nished by  the  statement.  Held, 
that  relator  was  illegally  dis- 
missed; that  he  was  not  estopped 
by  the  admission,  the  same  not 
having  been  made  as  his  answer 
to  the  charge  and  to  the  tribunal 
having  jurisdiction;  that  his  con- 
sent to  waive  trial  was  revocable, 
and  that  the  admission  was  not 
properly  before  the  board.        Id, 

19.  The  provision  of  the  act  of  1870 
making  * '  further  provision  for  the 
government  of  the  city  of  New 
York  "  (chap.  883,  Laws  of  1870), 
vesting  m  the  comptroller  of  the 
city  the  power  to  nx  the  salary  of 
the  corporation  counsel  at  a  sum 
not  exceeding  the  salanr  of  the 
recorder,  did  not  repeal  the  provi- 
sion of  the  act  of  1854  (§  1,  chap. 
122,  Laws  of  1854),  giving  to  said 
counsel  an  annual  compensation 
for  his  services  in  street  opening 
cases,  to  be  assessed  upon  the 
lands  benefited.  O^Oormcm  v. 
Mayor,  etc.  486 

20.  Nor  was  the  said  provision  re- 
pealed by  the  provisions  of  the  city 
charter  of  1857  (chap,  446,  Laws  of 


1857),  or  of  the  charter  of  1870 
(chap.  187,  Laws  of  1870),  enume- 
rating, among  other  duties  of  the 
corporation  counsel,  that  of  con- 
ducting the  legal  proceedings  in 
opening  streets,  etc.,  and  prescrib- 
ing the  mode  of  fixing  his  salary. 

21.  The  petitioner  filed  his  petition 
under  chapter  388,  Laws  of  1858, 
asking  to  vacate  an  assessment 
for  a  local  improvement  in  the 
city  of  New  York.  The  prayer 
of  the  petition  was  granted  by  the 
Special  Term,  but  the  order 
thereon  was  subsequently  vacated 
by  a  Special  Term  order,  which 
was  affirmed  by  the  Ckneral  Term. 
No  order  was  made,  however,  de- 
^ng  the  prayer  of  the  petition. 
Hield,  that  the  General  Term  order 
was  not  appealable  under  subdivi- 
sion 3  of  section  11  of  the  Code,  as 
it  was  not  a  final  order;  that  the 
result  of  t^ie  order  was  to  leave  the 
petition  undisposed  of  and  ready 
to  be  brought  again  to  a  hearing. 
In  re  Moore.  5^ 

22.  Plaintiff  drove  his  horse  and 
cart  upon  a  pier,  one-half  of  which 
belonged  to  the  city,  and  which  it 
suffered  to  become  out  of  repair 
and  unsafe  for  use.  There  was  a 
hole  in  defendant's  half  of  the 
pier,  through  which  the  horse  saw 
and  heard  the  rush  of  water,  and 
being  frightened,  so  that  plaintiff 
was  unable  to  control  him,  backed 
the  cart  against  the  string  piece 
at  the  edge  of  the  pier;  this,  beinff 
decayed,  gave  way,  and  horse  ana 
cart  fell  into  the  water  and  were 
lost.  There  was  no  evidence  that 
the  horse  was  unusually  vicious 
or  excitable.  In  an  action  to  re- 
cover damages,  hdd,  that  the  fact 
that  the  horse  became  frightened 
did  not,  under  the  circumstances, 
preclude  a  recovery;  that  the 
horse  was  not  to  be  considered 
uncontrollable  because  it  shies  or 
is  momentarily  beyond  the  con- 
trol of  the  driver;  and,  as  the 
cause  of  the  fright  was  occasioned 
by  the  negligence  of  the  defend- 
ant, the  question  was  one  for  the 
jury.  MacatUey  v.  Mayors  etc.    602 

Mechanic's  Hen,  on  wharcee  or 

piers  in  city  of. 
See  CoUins  v.  Drew.  149 
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Msehanu^u  Uen,  law  for. 

See  Schuyler  v.  Haywa/rcL         253 
AvXlwritfuof  hecUth  ojiem'  of 

port  of   New   York  over  teeeeis  at 

qtuiraniine. 
See  Kennedy  y.  ByaU.  879 

Salary  of  corporation  counsel. 

See  (yOorman  v.  Mayor,  etc,     486 
Term  of   office  &f   clerk  of 

Eighth  District  Court  of. 
See  People  ex  rel.  Healy  v.  Leask. 

531 

NEW  YORK  (COUNTY  OF). 

1.  The  provisions  of  the  act  of  1869 
proyiding  for  the  govemment  of 
the  county  of  New  York  (8  7, 
chap.  875,  Laws  of  1869)  which 
prohibits  the  board  of  supervisors 
of  said  county  from  increasing  sal- 
aries, "  except  as  provided  by  acts 
of  the  legislature,  does  not  apply 
where  the  legislature  has  expressly 
authorized  said  board  to  increase 
the  salary.     Taylor  V.  Mayor,  etc. 

87 

2.  Accordingly,  held,  that  a  resolu- 
tion of  said  board  passed  Decem- 
ber 28, 1869,  under  the  authority  of 
the  act  of  1855,  in  relation  to  the 
salaries  of  certain  judicial  officers 
(§  1.  chap.  575,  Laws  of  1855),  au- 
thorizing it  to  increase  the  salaries 
of  the  city  Jud^e  and  other  officers, 
which  resolution  increased  the  sal- 
ary of  the  city  Judge  to  $15,000  a 
year,  to  take  effect  «fanuary  1, 1870, 
was  valid ;  and  that  under  the  pro- 
visions of  the  act  of  1870,  relating 
to  jurors  for  the  city  and  county 
of  New  York  (§  17.  chap.  539, 
Laws  of  1870),  providing  that  the 
salary  of  the  commissioner  of 
jurors  "  shall  be  at  the  same  rate 
as  the  salarjr  paid  to  the  city 
judge,"  the  said  commissioner  was 
entitled  to  a  salary  of  $15,000  per 
annuxn.  Id. 

8.  Also,  hdd,  that  the  act  of  1872 
(chap.  867,  Laws  of  1872)  confirm- 
ing said  resolution  was  not  control- 
ing  to  show  that  the  resolution  was 
invalid  prior  thereto;  but  was  in 
the  nature  of  a  declaratory  act.  Id. 

4.  Also,  hsld,  that  the  fact  that  the  city 
judge,  either  by  accident  or  design, 
was  not  actuafly  paidatthe  rate  oi 
$15,000  after  January,  1870,  did 


not  affect  the  rights  of  said  com- 
missioner of  jurors ;  the  intent  was 
to  give  him  the  salary  the  city 
judffe  was  entitled  to,  and  whether 
the  latter  officer  received  it  or  not 
was  immaterial.  Id, 

5.  Prior  to  the  passage  of  the  citj 
charter  of  1873  (chap.  335,  Laws 
of  1878)  the  office  of  commissioner 
of  jurors  was  not  a  city  office,  and 
the  provision  of  said  act  (§  97)  au- 
thonzing  the  board  of  apportion- 
ment to  reduce  the  salary  of  all 
officers  paid  from  the  city  treasury, 
"whose  offices  now  exist,"  did 
not  apply  to  such,  office,  as  it  only 
included  city  offices  then  existing, 
not  those  made  city  offices  by  the 
act  itself.  Id. 

6.  Accordingly,  held,  that  a  resolu- 
tion of  the  board  of  apportion- 
ment, fixing  the  salary  of  said 
commissioner  at  $5,000  on  July  1, 
1878,  was  invalid.  Id. 

7.  It  eeenu,  that  a  resolution  of  the 
board  of  apportionment  that  the 
salary  of  a  city  officer  "  be  fixed  " 
at  a  less  sum  than  that  theretofore 
paid  has  the  effect  to  reduce  the 
salary,  the  same  as  if  the  word 
"reduce"  had  been  used  in  the 


resolution. 


Id. 


8.  Plaintiff,  who  at  the  time  of  the 
passage  of  said  charter  of  1873 
was  commissioner  of  jurors,  con- 
tinued to  discharge  the  duties  of 
the  office  after  April  1,  1873,  the 
time  when,  by  the  provisions  of 
said  charter  (§  117),  his  term  of 
office  expired,  and  up  to  April  1, 
1874,  no  successor  having  b^n  ap- 
pointed, Jield,  that  this  was  to  be 
regarded  as  holdizij;  over  under  the 
provisions  of  the  Kevised  Statutes 
(1  R.  S.,  117,  §  9);  and  that  plain- 
tiff was  entitled  to  his  salary  up  to 
the  time  he  ceased  to  act.         Id. 

9.  Li  an  action  against  the  city  of 
New  York  for  an  impaid  salary, 
interest  is  only  recoverable  from 
the  time  of  demand.  Id. 

Supervisore qf,  hawauthority 

to  direct  purchase  <^  Jkimiture  for 
Ludlow  s^eetjadl. 

See  Seihenek  v.  Ma/yor,  etc.  44 
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NEXT   OF  Km. 

When  term  in  will  does  not  in- 

ehidevridow. 
See  Murdoch  v.  Ward.  887 


OFFICE  AOT>  OFFICOSR. 

1.  The  office  of  chief  supervisor  of 
elections,  created  by  the  act  of 
coiifi[res8,  passed  February  28, 1871 
(16  U,  S.  Stat,  at  Large,  487),  is 
additional  to  that  of  Circuit  Court 
commissioner,  and  not  incident  or 
appurtenant  thereto.  It  is  there- 
fore within  the  provisions  of  the 
New  York  charter  of  1870  (§  114, 
chap  835,  Laws  of  1870),  which 
declares  that  the  acceptance  of 
office  under  the  federal  govern- 
ment is  a  relinquishment  of  anj 
office  held  under  the  city;  and  is 
not  within  the  exception  in  said 
section  in  favor  of  commissioners. 
Dawnpart  v.  Mayor,  456 

2.  Accordingly  held,  that  plaintiff, 
by  accepting  the  office  of  chief 
Bm)ervisor  of  election,  vacated  the 
omce  of  counsel  to  the  health  de- 
partment, then  held  by  Mm,  and 
was  not  entitled  to  the  salary  of 
the  latter  office  after  such  accept- 
ance. Id, 

8.  The  provision  of  the  act  of  1870 
making  "  further  provision  for  the 
government  of  the  city  of  New 
York  "  (chap.  883,  Laws  of  1870), 
vesting  in  the  comptroller  of  the 
city  the  power  to  fix  the  salary  of 
the  corporation  counsel  at  a  sum 
not  exceeding  the  salary  of  the 
recorder,  did  not  repeal  the  pro- 
vision of  the  act  of  1854  (§  1,  chap. 
122,  Laws  of  1854)  giving  to  said 
counsel  an  annual  compensation 
for  his  services  in  street  opening 
cases,  to  be  assessed  upon  the 
lands  benefited.  &  Gorman  v. 
Mayor,  etc.  486 

4.  Nor  was  the  said  proviflion  re- 
pealed by  the  provisions  of  the 
city  charter  of  1857  (chap.  446, 
Laws  of  1867),  or  of  the  charter 
of  1870  (chap.  187,  Laws  of  1870), 
enumerating,  among  other  duties 
of  the  corporation  counsel,  that 
of  conducting  the  legal  proceed- 
ings in  opemng  streets,  etc.,  and 


prescribing  the  mode  of  fixing  his 
salary.  Id. 

6.  Although,  as  a  general  rule, 
where  a  statute  prescribes  the  du- 
ties to  be  performed  by  an  officer 
and  the  mode  of  fixing  his  salary, 
the  necessary  implication  is  that 
the  salary  so  fixed  is  intended  as 
a  full  compensation  for  all  the 
prescribed  duties,  and  supersedes 
all  previous  statutory  enactments 
mukine  special  compensation  for 
any  of  them;  it  does  not  apply 
where  there  are  special  enactments 
showing  that  it  was  intended  that 
the  officer  should  receive  compen- 
sation for  certain  services  in  addi- 
tion to  his  salary,  and  payable  ul- 
timately from  a  different  source. 

Id, 

6.  Clerks  of  District  Courts  of  New 
York  city,  Judicial  officers  and 
their  salaries  cannot  be  fixed  by 
board  of  apportionment.  Wh&- 
more  v.  Mayor,  etc,  21 


OF      JUROBS 


See  SUPBBVI80B& 

COMMISSIONSB 

(N.  Y). 
Health  Officer. 
See  Kennedy  v.  RyaU.  880 

Term  of  office  of  cl&rkof  Eighth 

Dietrict  Court  of  Neva  York  city. 
See  People  ex  rel,  Bealy  v.  Leaek. 

521 

PARENT  AND  CHILD. 

In  an  action  brought  by  a  father  as 
administrator,  tinder  the  statute 
(chap.  450,  Laws  of  1847;  chap. 
256,  Laws  of  1849),  to  recover 
damages  for  the  death  of  his  in- 
fant son,  where  the  recovery  is 
for  his  exclusive  benefit,  he  may 
proceed  for  and  recover  his  whole 
damages,  including  the  loss  of 
services  of  his  son  during  min- 
ority. The  recovery  will  be  a  bar 
to  another  action  by  the  father,  as 
such,  assuming  that  he  has  a  right 
of  action  independent  of  the 
statute.  MeChvem  v.  If.  T,  G, 
andK  R  R  R  Go,  418 


PARTIES. 
When  action  againet  R,  R 


Go,  for  loss  of  goods  caaried  in  agents 
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iHiggagej  properly  Iroughi  in  name  of 
owner. 
See 8UmanY,  G.  W.RCh,       208 

When  personal  repreeentaHvee 

of  deceased  defendant  improperlif  sub- 
stituted, 

Seeffauekv,  Cradghsad,  432 


PARTNERSHIP. 

1.  Plaintiff  and  defendant  entered 
into  a  verbal  agreement  to  pur- 
chase and  improve  real  estate  on 
Joint  account,  sharing  equally  the 
profits*  and  losses.  Under  this 
arrangement  two  farms  were  pur- 
chased, which  were  conveyea  to 
the  parties  jointlv.  A  third  farm 
was  contracted  for  hy  their  agent 
in  his  own  name,  but  defendant, 
without  the  knowledge  or  consent 
of  plaintiff,  procured  an  assign- 
ment of  the  contract  and  a  con- 
veyance of  the  farm  to  himself. 
The  parties  made  permanent  im- 
provements from  time  to  time 
at  their  joint  expense  upon,  and 
purchased  cattle  and  other  prop- 
erty for,  all  and  each  of  the  farms. 
All  three  were  treated  alike,  and 
plaintiff,  with  the  knowledge  of 
defendant,  directed  about  work 
and  improvements  upon  the  last 
one  purchased  and  made  pay- 
ments therefor,  he  and  defendant 
visiting  it  together,  talking  in 
reference  to  disposing  of  the  per- 
sonal property  thereon  and  of  an 
interest  therein,  without  any  in- 
timation on  the  part  of  defendant 
that  plaintiff  was  not  a  joint 
owner  with  him.  Plaintiff  ad- 
vanced money  from  time  to  time 
on  account  of  all  the  purchases 
without  distinction.  In  an  action 
to  compel  defendant  to  convev  an 
undivided  interest  in  said'  farm 
to  plaintiff,  held,  that  the  agree- 
ment was  not  within  the  statute 
of  frauds,  but  was  valid  as  form- 
ing a  partnership  for  the  purchase 
of  lands;  that  the  farm  in  question 
was  included  in  the  a^eement, 
and  the  defendant,  having  taken 
title  in  fraud  of  plaintiff's  right, 
a  resulting  trust  arose  in  favor 
of  the  latter;  that  it  was  not 
necessary  for  plaintiff  to  resort 
to  an  action  to  dissolve  the  part- 
nership and  for  an  accounting,  but 


that  plaintiff  was  entitled  to  the 
relief  sought.  Trapilia{fen  ▼. 
BuH,  30 

3.  After  discovery  by  plaintiff  of 
the  fact  that  the  farm  was  con- 
veyed to  defendant,  the  parties 
entered  into  an  agreement  thai 
plaintiff  should  convey  to  defend- 
ant his  interest  in  one  of  the  other 
farms,  and  in  the  personal  prop- 
erty thereon,  defendant  agreeing, 
amon^  other  thin^,  to  convey  to 

glaintiff  an  undivided  one-half 
iterest  in  the  farm  in  question. 
The  agreement  was  fully  executed 
save  in  respect  to  such  convey- 
ance, which  defendant  refused  to 
execute.  BJdd,  that  aside  from 
the  question  of  the  copartnership, 
plaintiff  was  entitled  to  and  could 
enforce  a  specific  performance  in 
this  particular.  Id. 

3.  Where  one  of  two  copartners 
purchases  the  interest  of  the  other 
m  the  partnership  property,  and 
assumes  and  agrees  to  pay  the 
partnership  debts,  as  to  such  debts 
the  former  becomes  in  equity  the 
principal  debtor  and  the  latter  a 
surety;  and  this  relationship  a 
firm  creditor  having  notice  of  the 
^eement  is  bound  to  observe. 
udgroveY,  TaUman.  95 

4.  Where  a  creditor,  having  such 
notice,  is  requested  by  the  partner, 
who  thus  became  surety,  to  collect 
his  claim,  and  he  refuses  or  neg- 
lects so  to  do,  if,  at  the  time  of  the 
request,  the  principal  was  solvent 
and  able  to  pay,  but  thereafter 
becomes  insolvent,  the  surety  is 
discharged.  Id. 


PATENTS  (FOR  LANDS). 

One  S.  being  the  owner  of  a  tract 
of  land  on  the  east  side  of,  and 
bounded  on  the  west  by,  the  Hud- 
son river,  caused  a  map  thereof 
to  be  made  and  filed.  On  this 
map  lots  were  laid  down  as  abut- 
ting on  the  easterly  side  of  North 
River  street,  a  street  represented 
as  running  along  the  shore  of  the 
■river..  The  street  was  never 
opened  or  used  by  the  public;  and 
in  front  of  one  of  the  lots,  num- 
bered 61,  the  greater  part  of  the 
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Street  was  below  high-water  mark. 
The  grantees  of  B.  conveyed  lot 
61,  describing  the  western  bound- 
ary as  running  along  the  easterly 
line  of  North  River  street,  and 
defendant  became  the  owner  by 
deed  containing  the  same  descrip- 
tion. Defendant  applied  to  the 
commissioners  of  the  land  office 
for  a  grant  of  the  land  under 
water  m  front  of  lot  61,  represent- 
ing in  his  application  that  he  was 
the  owner  of  the  adjacent  land. 
The  application  was  granted  and 
letters  patent  issued  to  him.  In 
an  action  broug[ht  to  vacate  the 
grant,  Juid,  that  it  was  made  with- 
out authority,  and  was  properly 
vacated  (1  it  S.,  208,  §  67);  that 
defendant  was  not  titie  owner  of 
the  land  adjacent  to  the  river,  but 
simplv  of  an  easement  therein; 
and  that  only  the  owner  of  the 
fee  was  entitled  to  the  grant. 
People  ex  rel.  v.  (MgcUe,  612 


PENALTY. 

1.  The  provision  of  the  insurance 
law  of  1858  (chap.  468,  Laws  of 
1858),  as  amended  in  1862  (chap. 
300,  Laws  of  1862),  and  in  1865 
(chap.  828,  Laws  of  1865),  which 
provides  for  the  incorporation  of 
companies  to  make  Insurance, 
among  other  thin^,  "  against  loss, 
damage  or  liability  arming  from 
any  unknown  or  contingent  event 
whatever,  which  may  be  the  sub- 
ject of  legal  insurance,"  except 
&*e,  marine  and  life  insurance, 
embraces  insurance  against  acci- 
dents or  damage  to  plate-glass 
arising  from  causes  other  than  fire. 
Fieaple  v.  MeOann,  506 

2.  One  acting,  therefore,  within  this 
State  as  the  agent  in  receiving  and 
procuring  applications  for  msui^ 
ance  for  such  company  organized 
under  the  laws  of  another  State, 
which  company  has  not  filed  with 
the  superintendent  of  the  insur- 
ance department  a  certificate 
showing  it  to  be  possessed  of  the 
capital  prescribed  by  said  act  (§ 
14),  is  liable  for  the  penalty  im- 
posed thereby.    (§  18.)  Id. 


8.  A   recovery  may   also  be  had 
against  such  agent  for  the  penalty 


imposed  by  the  act  of  1861  (chafl 
884,  Laws  of  1861)  upon  the  agent 
of  a  foreign  insurance  company, 
in  case  of  the  failure  of  the  com- 
pany to  file  the  annual  statement 
required  by  that  act  Id. 

4.  Theonly  efi^ectof  theactof  1878 
in  relation  to  the  organization  of 
plate-glass  insurance  companies 
was  to  reduce  the  amount  of  de- 

fosit  required  of  such  companies, 
t  did  not  abrogate  the  penalties 
imposed  by  the  said  act  of  1858. 

Id. 

5.  To  maintain  an  action  to  recover 
the  penalty  imposed  by  said  act  of 
1853,  it  is  not  necessary  to  set 
forth  the  statute  in  the  complaint; 
it  is  sufficient  to  state  that  the  acts 
complained  of  were  in  violation 
of  the  insurance  statutes  of  the 
State.  Id. 


PERSONAL  PROPERTY. 

Where  one  having  an  interest  in 
lands  dies  intestate  after  the  sale 
thereof,  his  interest  in  the  money 
realized  from  the  sale  is  personal 
estate  and  goes  to  the  administra- 
tors, not  to  the  heirs  at  law.  Den- 
ham  V.  Cornell.  556 


PIERS  AND  WHARVES. 

Meehanic*»  Uens  on» 

See  CoOine  v.  Drew.  149 
LiaMity  of  munioipal  corpora- 
tion for  neglect  to  repair. 
See  MaeaiUey  v.  Mauor,  etc.  (Mem.) 

602 

PLEADINGS. 

1.  Plaintifi^'s  complaint  alleged,  in 
substance,  that  he  pledged  certain 
bonds  to  defendant  as  security  for 
advances  to  be  made;  that  he  ten- 
dered the  amount  advanced  and 
demanded  the  bonds,  but  defend- 
ant refused  to  deliver,  and  con- 
verted them  to  his  own  use.  The 
answer  denied  these  allegations, 
and  set  up,  in  substance,  that  the 
bonds  were  delivered  to  defendant 
with  authority  to  seD,  etc.  Upon 
the   trial,    defendant  ofi^ered   to 
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prove  that  plaintiff  did  not  own 
tiie  claim  in  suit.  This  was  ob- 
jected to  on  the  ground  that  it 
was  not  set  up  in  &e  answer,  and 
objection  sustained.  HeUd,  no 
error;  that  in  the  absence  of  an 
averment  of  title  in  a  third  person, 
with  which  defendant  connected 
himself,  or  that  plaintiff  was  not 
the  real  party  in  interest,  the  evi- 
dence offered  was  inadmissible. 
Smith  V.  HaU.  48 

2.  Also  held,  that  a  counter-claim 
was  not  proper,  as  the  action  was 
for  conversion;  and  that  plaintiff, 
by  replying  to  a  counter-claim, 
did  not  waive  the  objection.     Id. 

8.  Under  section  150  of  the  Code  a 
defendant  may  interpose  as  many 
defences  or  counter-claims  as  he 
may  have,  and  an  objection  of  in- 
consistency between  them  is  not 
available.    Bruce -7,  Burr,        237 

4.  In  an  action,  therefore,  for  breach 
of  a  contract  of  sale,  defendant 
may  set  up  a  rescission  of  the  con- 
tract on  the  ground  of  fraud  or 
mistake,  and  also,  breach  of  war- 
ranty on  the  part  of  plaintiff.    Id. 

5.  Where  the  complaint  in  an  action 
upon  a  policy  of  fire  insurance, 
sets  forth  facts  showing  that  the 
parties  were  mistaken  as  to  the 
effect  of  the  language  used,  the 
averments  are  sufficient  to  author- 
ize a  reformation  of  the  contract, 
although  there  is  no  direct  allega- 
tion of  a  mistake  of  fact.  Miwer 
V.  Hib.  Ins.  Co.  283 

6.  Plaintiff's  complaint  charged  P. 
(originally  a  defendant),  and  de- 
fendant H.  as  joint  contractors 
upon  a  contract  executed  by  plain- 
tiff and  H.  and  signed  bv  P.  on 
the  margin.  The  name  of  the  lat- 
ter did  not  appear  in  the  contract. 
P.  died  aft^r  the  commencement 
of  Uie  action  and  his  executors 
were  substituted  as  defendants  in 

his  stead.  Held,  that  the  com- 
plaint was  properly  dismissed  as 
to  the  executors  of  P. ;  that  the 
action  would  necessarily  have 
failed  had  P.  lived,  unless  a 
joint  obligation  was  established; 
that  unless  an  action  could  have 
been  brought  against  the  surviv- 


ing debtor  and  the  personal  rep- 
resentatives of  the  deceased,  the 
latter  were  improperly  substi- 
tuted and  joined  as  defendants 
with  H.,  the  survivor;  that  such 
an  action  could  not  have  been 
maintained  without  an  averment 
in  the  complaint  of  plaintiff's  ina- 
bility to  procure  satisfaction  from 
the  survivor;  also  that  if  P.  was 
a  mere  surely  for  H.,  then  by  his 
death  his  estate  was  absolutely 
discharged  from  aU  liability. 
Hauek  v.  Oraighead.  4&. 

7.  To  maintain  an  action  to  recover 
the  penalty  imposed  by  the  insur- 
ance act  of  1853,  upon  an  agent 
doing  business  for  a  foreign  insur- 
ance company  which  has  not  filed 
the  required  certificate,  it  is  not 
necessary  to  set  forth  the  statute 
in  the  complaint;  it  is  sufilcient 
to  state  that  the  acts  complained 
of  were  in  violation  of  the  insur- 
ance statutes  of  the  State.  People 
V.  McOann.  507. 

8.  A  defendant  may  raise  by  answer 
the  question  of  a  loss  of  jurisdic- 
tion by  a  State  court,  by  reason  of 
proceedings  taken  under  the  laws 
of  the  United  States  for  a  removal 
of  the  cause  to  the  federal  courts; 
and  upon  proof  of  proceedings, 
taken  regularly  and  in  strict  ac- 
cordance with  said  laws,  he  is  en- 
titied  to  judgment  adjudging  all 
subsequent  proceedings  in  the 
State  court  void.  Shaft  v.  Ph(B- 
Tiix  Ins.  Co.  544 

Suffideney  of  eompUUnt  to  a/n- 

thoriee  proof  of  special  damages. 
See  Jutte  v.  Hughes.  267 


PLEDGE. 

1.  Where  one  holding  securities  in 
pledge  for  a  loan,  in  pursuance  of 
a  sale  thereof  made  by  the  owner, 
delivers  the  same  to  the  purchaser, 
receives  the  purchase-price,  and 
after  deducting  the  amount  of  the 
loan  pays  over  the  residue  to  the 
owner,  this  is  not  an  affirmation 
by  the  pledgee  of  the  genuineness 
of  the  securities,  and,  in  the 
absence  of  fraud,  an  action  cannot 
be  sustained  against  him  by  the 
purchaser  to  recover  back  the  pur- 
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chaae-prioe  in  case  the  securities 
prove  to  be  forgeries.  BakdT  v. 
Anwi.  448 

d.  One  R  agreed  with  the  agent  of 
defendants'  testator  A.  for  a  loan 
for  sixty  days  upon  certain  forged 
raiboad  bonds.  The  agreement 
was  for  a  loan  of  eighty-flve  per 
cent  on  the  face  of  tne  bonds  for 
sixty  days  at  one  and  one-half  per 
cent  per  month,  with  seven  per 
cent  rebate  in  case  the  loan  was 
taken  up  before,  B.  having  the 
privilege  of  taking  it  up  at  any 
time.  After  the  terms  of  the  loan 
were  settled,  the  agent  proposed 
that  to  avoid  trouble  the  bonds 
should  be  sold  to  A.  direct,  he 
giving  a  contract  to  sell  them  back 
m  sixty  days  for  the  amount  of 
the  loan  and  the  sum  agreed  to 
be  paid  therefor.  This  form  of 
the  transaction  was  accordingly 
adopted,  the  bonds  delivered,  tiie 
money  advanced  and  the  contract 
signed  and  delivered  on  behalf  of 
A.  R.  subsequently  contracted  to 
sell  the  bonds  to  plaintiff;  the 
bonds  were  delivered  by  A,'s 
agent,  who  received  the  purchase- 
money,  deducted  the  amount  due 
A.  and  paid  over  the  residue  to  R. 
In  an  action  to  recover  back 
the  purchane-money,  hM,  that, 
whether  the  loan  was  usurious  or 
not,  A.  had  no  title  to  the  bonds, 
save  as  pledgee,  the  title  remain- 
ing in  K.,  who  had  the  right  to 
sell  them  and  to  require  A.  to 
deliver  at  any  time  on  being  paid 
the  loan  ;  that  the  question  of 
usury  was  oAe  between  R.  and 
A.,  which  in  no  manner  affected 
the  rights  of  plaintiff;  that  de- 
fendants were  not  estopped  from 
setting  up  the  real  transaction, 
because  the  form  of  a  sale  was 
resorted  to  to  evade  the  usury 
laws;  and  that  they  were  not  re- 
sponsible for  the  genuineness  of 
the  bonds.  Id, 

POLICE. 

1.  Under  the  provision  of  the  New 
York  charter  of  1873  (§  41,  chap. 
835,  Laws  of  1873),  prescribing 
the  manner  in  which  members  of 
the  police  force  may  be  removed, 
a  public  examination  and  inquiry 
into  the  truth  of  charges  made 


a^^ainfit  a  member  is  requisite  to 
his  removal.  FwpU  ex  reL  v.  Bd. 
FoUce  Comr%,  475 

2.  Charges  were  preferred  against 
the  rdator,  a  member  of  the  po- 
lice force.  He  was  dismissed  by 
the  board  of  police  commissioners 
upon  a  written  admission  of  the 
truth  of  the  charges,  and  a  con- 
sent to  waive  trial  not  made  to,  or 
in  presence  of,  the  board.  The 
accused  presented  to  the  board  be- 
fore the  day  assigned  for  a  hear- 
ing a  statement  under  oath,  in 
which  he  recanted  and  withdrew 
the  admission,  and  revoked  the 
waiver  of  trial  He  also  fvMy  an- 
swered the  charges  and  explained 
the  circumstances  under  which  he 
made  the  admission.  His  answer 
was  corroborated  by  the  affidavits 
of  others.  He  did  not  appear  at 
the  time  designated  for  the  hear- 
ing. Ko  proof  was  made  of  the 
genuineness  of  his  signature  to  the 
admission  except  that  furnished 
by  the  statement.  Held,  that  rela- 
tor was  illegally  dismissed;  that 
he  was  not  estopped  by  the  admis- 
sion, the  same  not  having  been 
made  as  his  answer  to  the  charge 
to  the  tribunal  having  jurisdic- 
tion; that  his  consent  to  waive 
trial  was  revocable;  and  that  the 
admission  was  not  properly  before 
the  board.  Id, 


PRESUMPTION. 

1.  As  to  an  assessment  for  street 
improvement  in  New  York  city, 
made  under  the  act  of  1813  (chap. 
86,  Rev.  Laws  of  1813),  prior  to 
the  Code,  a  presumption  of  pay- 
ment, attached  after  twenty  vears 
from  the  entry  of  the  order  of  con- 
firmation, wmch  presumption  can 
only  be  rebutted  by  proof  of  ac- 
tual payment  of  a  portion  thereof 
within  twenty  years,  or  by  a  writ- 
ten acknowledgment  of  indebted- 
ness or  liabili^;  proof  that  the 
assessment  has  not,  in  fact,  been 
paid  does  not  rebut  the  statutory 
presumption.  Mther  v.  Mayor, 
etc,  74 

3.  H  aeems,  that  under  the  mechanic's 
lien  law  of  1873  (chap.  489,  Laws 
of  1873),  one  who  has  performed 
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labor  for  a  contractor  in  the  erec- 
tion or  repairing  of  a  buildine,  or 
who  has  furnished  materials  there- 
for, will  be  presumed  to  have  done 
so  with  the  consent  of  the  owner, 
in  the  absence  of  proof  of  any  ob- 
jection on  his  part.  Wheeler  y. 
SeofielcL  811 


PRIKCIPAL  AND  AGENT. 

1.  Plaintiffs  contracted  to  sell 
$50,000  of  ^Id  at  141i  curren- 
cy, to  be  deUvered  September  24, 
lo69  ;  defendant  was  the  common 
agent  for  dealers  in  gold,  em- 
ployed in  the  settlement  of  their 
contracts.  Plaintiffs  did  not  fur- 
nish the  gold  to  fulfill  their  con- 
tract, but  defendant  furnished  and 
delivered  it,  receiving  the  curren- 
cy agreed  to  be  paid  therefor. 
Flaintiffs  thereafter  tendered  to 
defendant  the  amount  of  gold  so 
delivered  and  demanded  the  cur- 
rency received,  which  the  latter 
refused  to  pay.  In  an  action  to 
recover  the  same,  TiM,  that  while 
defendant  was  not  bound  to  per- 
form the  contract  on  behalf  of 
plaintiffs,  as  they  did  not  furnish 
the  gold  ;  yet,  luiving  done  so,  it 
was  estopped  from  denying  plain- 
tiffs' right  to  the  benefit  of  the 
contract ;  that  plaintiffs,  by  assert- 
ing their  claim  to  the  money  re- 
ceived, adopted  and  ratified  the 
acts  of  defendant,  and  the  rights 
and  obligations  of  the  parties  were 
to  be  determined  by  the  rules  gov- 
erning the  relation  of  principal 
and  agent ;  that  while  defendant 
could  not  make  a  profit  to  itself, 
yet  having  acted  in  stood  faith  it 
could  not  be  compelled  to  suffer 
a  loss ;  that  the  gold  furnished 
would  not  be  treated  as  a  loan, 
but  defendant  was  entitled  to  re- 
tain as  an  indemnity  for  furnish- 
ing it  so  mach.  of  the  currency 
received  as  the  gold  was  actualW^ 
worth  at  the  time,  and  plaintiffs 
were  only  entitled  to  the  surplus; 
also  that  it  was  immaterial  wheth- 
er defendant  bought  the  gold  for 
delivery  or  fumiSied  it  from  its 
own  funds.  Ibtoler  v.  If,  Y.  Gold 
Be.  Bk.  188 

-2.  Evidence  was  given  tending  to 
show  that  the  delivery  was  from 


eold  of  dealers  deposited  in  de- 
fendant's clearing  department,  for 
which  it  had  accounted.  Evi- 
dence was  offered  on  its  part  as 
to  the  actual  cost  of  the  ^old, 
and  of  the  performance  by  it  of 
the  contract,  which  was  objected 
to  and  excluded.   Held,  error.    Id. 

Action  against  railroad  eofn- 

panjffor  loss  of  goods  carried  by  agent 
as  passenger,  properly  brought  by 
owner. 

See  Slomanv.  Q,  W,  R  Co.       208 

Knowledge  on  part  of  inMur- 

anee  agent  of  falsity  of  warranty  does 
not  reUeve  from  forfeiture. 

See  Barteau  v.  M.  L,  Ins.  Co, 
(Mem.)  595 

PRINCIPAL  AND  SURETY. 

1.  Where  one  of  two  copartnera 
purchases  the  interest  of  the  other 
in  the  partnership  property,  and 
assumes  and  agrees  to  pay  the 
partnership  debts,  as  to  such  debts 
the  former  becomes  in  equity  the 
principal  debtor  and  the  latter  a 
surety;  and  this  relationship  a 
firm  creditor  having  notice  of  the 
agreement  is  bound  to  observe. 
ColgroDe  v.  TcUlman.  95 

2.  Where  a  creditor,  having  such 
notice,  is  requested  by  the  part- 
ner, who,  thus  became  surety,  to 
collect  his  claim,  and  he  refuses 
or  neglects  so  to  do,  if,  at  the  time 
of  the  request,  the  principal  was 
solvent  and  able  to  pay,  but  there- 
after becomes  insolvent,  the  surety 
is  discharged.  la, 

3.  Upon  the  death  of  one  of  the 
makers  of  a  joint  promissory 
note,  who  signed  simply  as  surety, 
his  estate  is  absolutely  discharged 
from  the  payment  thereof,  both 
in  law  and  equity.  Bisley  v. 
Brown.  160 

4.  It  is  immaterial  that  the  surety 
died  after  a  joint  judgment  against 
him  and  his  principal;  nor  is  his 
position  affected  by  the  fact  that 
an  appeal  on  his  part  was  pend- 
ing at  the  time  of  his  death,  and 
that  he  had  given  an  undertaking 
upon  such  appeal,  providing  for 
the  payment  of  the  judgment  if 
afarmed.  Id 
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6.  Where,  therefore,  a  motion  was 
made  to  substitute  the  personal 
representatives  of  a  surety,  against 
whom  and  his  principal  a  loint 
Judgment  had  been  obtainea,  as 
defendant  in  his  stead,  he  having 
died  after  affirmance  by  the  G^e- 
ral  Term,  and  during  the  pen- 
dency of  an  appeal  to  this  court, 
upon  which  appeal  an  undertaking 
had  been  given  staying  execution, 
JieUi,  that  the'  motion  must  be  de- 
nied; that  there  could  be  no  pro- 
priety in  the  substitution,  as  the 
judgment  could  never  be  enforced 
or  properly  affirmed;  that  the  ap- 
peal could  not  be  continued  simply 
for  the  purpose  of  enabling  the 
plaintiff,  in  case  of  affirmance,  to 
bring  an  action  upon  the  imder- 
takinff,  as  there  could  be  no 
liability  upon  the  undertaking 
after  the  judgment  had  been  dis- 
charged, either  by  act  of  the 
parties  or  operation  of  law.      Id. 

6.  R,  defendant's  testator,  guar- 
anteed the  payment  of  rent  by 
lessees  of  plaintiffs'  testator.  By 
the  terms  of  the  lease  the  rent 
was  to  be  paid  in  quarterly  in- 
stallments. Two  installments 
falling  due  May  and  August, 
1874,  not  having  been  paid,  plain- 
tiffs brought  separate  actions 
therefor  against  the  lessees,  per- 
fected judgments  upon  inq[uests 
October  6,  1874,  and  immediately 
issued  executions.  Thereafter, 
on  the  same  day,  an  order  was 
obtained  and  served  staying  plain- 
tiffs' proceedings  on  the  judg- 
ments for  the  purposes  of  a  motion 
to  open  the  defaults.  Upon  the 
motion  an  order  was  made  allow- 
ing defendants  to  defend,  the 
judgments  and  executions,  how- 
ever, to  stand  as  security.  A 
stipulation  was  then  entered  into 
between  plaintiffs'  attorney  and 
the  lessees,  that  the  executions 
should  be  countermanded  and  all 
proceedings  on  one  of  the  judg- 
ments stayed  until  November  25, 
1874,  and  on  the  other  until 
January  10, 1875,  when  the  lessees 
promised  to  pay  the  same,  with 
all  sheriff's  fees,  plaintiffs  being 
authorized  to  cdllect  rents  from 
subtenants  and  apply  in  payment 
of  the  judgments.  In  an  action 
upon  the   guaranty,    heUd,    that. 


assuming  the  judgments  to  be 
valid  (and  they  must  be  so  regard- 
ed after  the  stipulation  by  which 
any  defence  was  waived),  the 
stipulation  operated  to  postpone 
the  payment  of  the  rents  so  as  to 
prevent  their  collection  in  any 
form  until  the  days  specified ;  that 
the  agreement  to  extend  the  time 
was  K>ragood  consideration;  and 
that  the  surety  was  thereby  dis- 
charged.   Ducker  v.  Bapp.      464 

7.  It  was  also  provided  in  the  stipu- 
lation that,  in  case  leeal  proceed- 
ings were  commencea  to  collect 
the  rent  due  November  1,  1874, 
the  time  for  defendants  to  answer 
should  be  extended  until  February 
5, 1876.  HM,  that  thereby  plain- 
tiffs put  it  out  of  their  power  to 
procure  a  judgment  for  over 
ninety  days  after  the  rent  accrued ; 
that  the  provision  would  have 
bound  the  surety  in  case  he  had 
paid  the  rent;  that  the  intent  was 
to  postpone  payment  and  that  the 
surety  was  discharged  from  the 
payment  of  this  installment.     Id. 

8.  Plaintiffs  sued  to  recover  the 
rent  as  executors;  they  should 
have  claimed  as  trustees.  Held, 
that  the  same  persons  being  en- 
titled to  recover,  although  in  a 
different  capacity,  the  manner  of 
commencing  the  actions  did  not 
impair  the  validity  of  the  agree- 
ment. Id. 

9.  It  was  objected  that  plaintiffs' 
attorneys  had  no  authority  to 
make  the  stipulation.  It  appeared 
that  one  of  the  plaintiffs  waspre- 
sent  and  consented  thereto.  Udd, 
that  it  was  to  be  presumed  that 
the  attorneys  were  employed  to 
collect  the  rents  under  the  will  of 
the  testator,  and  their  mistake  in 
attempting  to  recover  in  the  name 
of  plaintiffs  as  executors  instead 
of  trustees  did  not  impair  the  acts 
within  the  scope  of  their  authority, 
and  that  the  presence  and  assent 
of  one  of  the  plaintiffs  rendered 
it  unnecessary  to  consider  the  ex- 
tent of  their  authority.  Id. 

10.  li  seems,  that  the  withdrawal  of 
the  executions  did  not  of  itself, 
under  tiie  circumstances,  operate 
to  discharge  the  surety  pro  tcmto. 

Id. 
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11.  Also  ?iM,  that  the  stipalatioQ 
did  not  impair  the  obligation  of  the 
surety  as  to  other  installments  than 
those  specified.  Id. 


Estate  of  deceased  surety  dis- 


ehargedfrom  UabUity  an  joint  obUga- 

tion. 
SeeHauckY.  Oraigliead,  482 

Contract  of  surely  construed, 

SeeWUsony. Edwards,  (Mem.)  591 


PRIVILEGED  COMMUNICA- 
TION, 

1.  The  provision  of  the  Revised 
Statutes  (2  R  S.  406,  §  78)  prohib- 
iting a  physician  from  disclosing 
any  information  received  by  him 
necessary  to  enable  him  to  pre- 
scribe for  a  patient  includes  not 
only  information  from  statements 
of  the  patient,  but  such  knowledge 
as  the  physician  may  acquire  from 
the  patient,  from  statements  of 
others  present  at  the  time,  or  from 
his  own  observation  of  the  patient's 
symptoms  and  appearance.  Eding- 
ton  V.  Mut  Ins.  Go.  185 

2.  It  will  be  presumed  from  the  rela- 
tionship of  the  parties  that  infor- 
mation so  imparted  was  given  or 
obtained  for  the  purpose  of  enab- 
ling the  physician  to  prescribe  for 
the  patient,  and  so,  that  it  was 
material.  Id. 

8.  Accordingly,  hdd,  in  an  action 
upon  a  policy  of  life  insurance, 
that  an  offer,  upon  the  part  of  the 
defendant,  to  prove  by  a  physician 
who  had  been  consulted  profes- 
sionally by  the  assured,  that  prior 
to  the  application  he  was  afflicted 
with  certain  diseases  for  which  the 
witness  treated  him,  was  properly 
excluded,  although  the  testimony 
was  expressly  limited  to  what  the 
witness  knew,  independent  of  any 
information  given  or  statements 
made  by  the  assured.  Id. 

4.  The  right  of  objecting  to  the  dis- 
closure of  such  privileged  commu- 
nication is  not  limited  to  the 
patient  and  his  persona]  representa- 
tions, but  an  assignee  may  exer- 


cise it,  and  his  right  is  not  affected 
by  the  decease  of  the  patient.    Id, 

5.  The  statutory  prohibition  above 
referred  to  is  not  lep^ed  by  the 
section  of  the  Code  %  390]  author- 
izing the  examination  oi  an  ad- 
verse i>arty  as  a  witness.  Id, 


QUARANTINE. 

The  authority  given  to  the  health 
officer  of  the  port  of  New  York  by 
the  statute  (chap.  275,  Laws  of 
1850)  to  take  charge  of  a  vessel 
subject  to  quarantine,  and  to  con- 
trol and  direct,  so  far  as  necessary 
for  quarantine  purposes,  the  mas- 
ter and  other  employes  thereon,  is 
but  temporary  and  specific:  and 
the  officers  and  men  employed 
upon  the  vessel  are  not  in  any 
sense  his  agents  or  servants  after 
his  duties  on  board  the  vessel  are 

Serformed  and  he  has  left  it;  it 
evolves  upon  the  master  to  see 
that  the  vessel  is  restored  to  a 
proper  condition  for  the  comfort 
and  safety  of  passengers.  Ken- 
nedy V.  RyaU.  379 


QUESTIONS     OP     LAW     AND 
FACT. 

Plaintiffs  contracted  to  put  an  attic 
story  and  mansard  roof  on  the 
house  of  defendant,  the  final  pay- 
ment to  be  made  when  the  weik 
was  ''done  and  completely  ac- 
cepted." The  contract  specified 
that  the  sides  of  the  attic  story 
were  to  be  covered  with  plank, 
the  frame  "  to  be  sheathed  with 
pine  boards,  sheathing  to  be  cov- 
ered with  felt."  In  an  action 
upon  the  contract  to  recover  the 
final  payment  defendant's  evi- 
dence tended  to  show  tliat  a  strip 
two  or  three  feet  wide,  extending 
across  the  house  on  one  side  in 
the  new  attic  story,  was  left  by 
plaintiffs  without  any  felt  cover- 
ing the  sheathing.  Hdd,  that  the 
contract  required  plaintiffs  to  cov- 
er the  entire  sheathing  with  felt; 
that  this  was  a  question  of  law 
for  the  court,  and  a  submission 
thereof  to  the  jury  was  error. 
Glacius  V.  Black.  563 
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WJien  quettumofeontrifmtory 

nsgliff&nee  one  of  fact. 

See  Mah&r  v.  C,  P.,  N.  and  K  R 
KB,  Oo.  62 

When  qtcesUon  qf  laehes  one 

of  fact. 

See  WoonUr  v.  Sage.  68 

When,  in  aeUon  upon  policy 

of  Ufe  insurance,  the  question  wieth&r 
me  assured  omitted  to  give  information 
called  for  is  one  of  fact. 

See  Edington  v.  Jiut.  L,  Ins,  do,  185 

When  question  of  r^Uce  to  rail- 
road company  that  passenger's  trunk 
contains  merchandise  one  of  fact. 

See  Skyman  v.  O.  W,  B.  Oo.       208 

Question  as  to  what  form  pa/rts 

of  a  building  contract. 

'See  Cook  Y.  AUen.    (Mem.)       578 

When  question  of  n!egligence 

one  of  fact. 

See  Qinna  v.  Second  Ace  B.  B.  Oo, 
(Mem.)  596 

See  MacauJey  y.  Mayor,  etc.  (Mem,) 

602 


QUO  WARRANTO. 

1.  Under  the  provisions  of  the  Code 
(§  482)  authorizmg  actions  in  the 
nature  of  Skjruo  warranto  to  try 
the  title  to  office,  no  positive  duty 
is  imposed  upon  the  attorney-gen- 
eral to  bring  an  action  upon  re- 
quest of  a  party  claiming  office 
rrom  which  he  is  expelled,  but  it 
is  a  matter  within  his  discretion, 
and  the  courts  cannot  sit  in  Judg- 
ment upon  his  exercise  thereof  or 
coerce  his  action.  People  ex  ret, 
V.  FairchiUd,  884 

2.  Accordinffly  held,  that  a  mamr 
damus  woiud  not  lie  at  the  instance 
of  a  claimant  to  an  office  to  com- 
pel the  attorney-general  to  com- 
mence such  an  action.  Id. 

8.  No  superior  right  to  compel  ac- 
tion on  the  part  of  the  attorney- 
general  is  given  by  the  fact  that 
the  incumbent  of  the  office  holds 
under  a  law  attempting  to  abro- 
gate the  form  of  government  of  a 
municipal  corporation,  and  to  cre- 
ate a  new  one;  which  law  is 
claimed  by  the  contestant  to  be 
imconstitutional,     the    attorney- 

feneral  cannot  be  compelled  to 
ring  an  action  to  settle  tnat  ques- 
tion. Id 


RAILROAD  COMPANIES. 

1.  Plaintiff  purchased  a  ticket  at 
Montreal  of  the  G.  T.  R  Co.  to 
New  York,  and  had  his  portman- 
teau checked  through.  In  an 
action  to  recover  the  value  thereof 
and  of  its  contents,  it  appeared 
that  it  was  received  by  defendant, 
transported  to  New  York,  and 
there  deposited  in  its  baggage- 
room.  When  plaintiff  demano^d 
it  it  could  not  be  found,  and  no 
account  was  given  of  the  .cause  of 
ihe  disappearance.  Bield,  that, 
without  regard  to  th^  question 
whether  defendant  became  liable 
as  common  carrier,  it  incurred  at 
least  the  responsibility  of  a  ware- 
houseman; that  this  evidence 
made  out  a  prima  facie  case  of 
negligence;  and  that,  therefore,  a 
direction  to  the  jury  to  render  a 
verdict  for  defendant  was  error. 
Faiifaa  v.  N,  T,  0.  and  H.  B,  B 
B  Co,  11 

2.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
occasioned  by  the  negligence  of 
the  driver  of  one  of  defendant's 
street  cars,  plaintiff's  evidence 
tended  to  show  that  he,  an  infant 
ten  years  old,  with  two  compan- 
ions, desiring  to  take  passage, 
hailed  the  car,  the  driver  stopped 
and  the  bovs  started  to  ^o  to  the 
back  platform;    the    driver  told 

Slaintiff  to  jump  on  in  front;  he 
id  so,  and  was  on  the  first  step, 
attempting  to  step  on  the  second, 
when  the  driver  struck  the  horses, 
the  car  gave  a  jog,  knocking  plain- 
tiff off,  and  he  was  injured.  Held, 
that  the  evidence  justified  a  ver- 
dict for  plaintiff;  that  the  fact 
that  he  jumped  on  to  the  front 
platform  did  not,  under  the  cir- 
cumstances, establish  contribu- 
tory negligence,  as  matter  of  law, 
but  it  was  a  question  for  the  jury. 
Maher  v.  G.  P.,  N,  and  E.  B  B. 
B.  Co,  52 

8.  Where  in  an  action  against  a  rail- 
road company  for  unlawfully 
ejecting  a  passenger  from  its  cars, 
the  case,  as  made  by  plaintiff,  is 
one  where  punitive  damages  may 
be  allowed,  evidence  on  the  part 
of  the  conductor  that  at  the  time 
he  ejected  plaintiff   he  believed 
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that  plaintiff  had  not  surrendered 
a  ticket  entitling  him  to  be  carried, 
also,  that  he  believed  it  to  be  his 
duty  to  put  plaintiff  off  if  he  did 
not  pay  his  fare,  is  cpmpetent 
upon  the  question  of  damages. 
Tatea v.  JV:  T.  CcmdKRRR 
Co.  100 

4.  In  order  to  present  the  point  of 
the  inunateriality  of  the  evidence 
on  the  question  of  compensa- 
tory damages,  plaintiff 's  counsel 
should,  when  the  evidence  is 
offered,,  disclaim  any  claim  for 
any  further  damages.  Id. 

5.  Where,  in  such  an  action,  the 
verdict  is  for  the  defendant,  the 
reception  of  erroneous  evidence 
on  its  part,  on  the  subject  of 
damages,  is  not  a  ground  for  re- 
versal, as  it  could  not  have  pro- 
duced any  inquiry.  Id, 

6.  Under  the  provisions  of  the  gen- 
eral railroad  act  (§  44,  chap. 
140,  Laws  of  1850;  §  8  chap.  282, 
Laws  of  1854),  requiring  every 
corporation  formed  under  it  to 
erect  and  maintain  fences  on  the 
sides  of  its  road,  no  exception  is 
made  or  permission  given  for 
openings  or  gates  for  the  use  of 
the  corporation,  or  its  customers 
or  the  public  generally,  but  only 
for  the  use  of  adjoining  proprie- 
tors; and  if  it  permits  or  acqui- 
esces in  the  use,  in  its  business  by 
its  customerw,  of  a  gate  construct- 
ed by  it  at  a  farm  crossing,  so  that 
the  gate  does  not  serve  the  end  of 
a  fence,  it  is  in  default.  Spinner 
V.  K  T.  a  and  H.  RRRCo.  153 

7.  Negligence  cannot  be  imputed  to 
a  person  simply  from  the  tact  that 
his  beasts  have  escaped  from  his 
well-fenced  field  on  to  a  railroad 
track.  Id, 

8.  Plaintiff's  cattle  escaped  from  his 
inclosure  in  the  nighttime  on  to 
the  highway,  and  thence  through 
a  gate,  at  the  side  of  defendant's 
road,  which  had  been  left  open, 
upon  its  track,  where  they  were 
stnick  by  a  passing  train,  some 
killed  and  others  injured.  The 
gate,  for  several  years,  had  been 
used  almost  daily  in  the  business 


of  loading  and  unloodin^  freight; 
vehicles  delivering  or  taking  gooda 
passing  in  or  out  thereat.  In  this 
business  defendant's  servants  had 
helped.  In  consequence  the  gate 
was  often  left  open  at  the  close  of 
the  day's  business,  and  would  be 
closed  in  the  evening,  or  at  mid- 
night, by  defendanrs  servants. 
The  adjoining  proprietor,  for 
whose  use  the  gate  was  originally 
erected,  had  not  used  it  for  six 
weeks  prior  to  the  accident,  and 
had  no  knowledge  of  its  use  for 
his  purposes  on  the  preceding  day. 
In  an  action  to  recover  damages, 
held,  that  the  evidence  was  suffi- 
cient to  authorize  an  inference  by 
the  jury,  that  the  gate  was  open 
by  reason  of  its  use  by  defendant's 
customers  during  that  day,  or 
some  day  shortly  prior;  that  de- 
fendant had  sufficient  notice  that 
the  gateway  had  been  diverted 
from  its  original  purpose  to  a  com- 
mon passageway  for  iu  customers, 
and  that  it  was  often  left  open  in 
consequence  thereof;  that  the 
opening  of  it  at  all,  by  its  assent 
or  acquiescence,  was  in  contraven- 
tion of  said  statute;  and  that  if 
such  use  of  the  gate  was  not  of 
itself  sufficient  to  charge  defend- 
ant, it  was  bound  to  see  that  when 
the  use  of  it  for  the  day  was  over 
it  was  well  closed,  and  for  a  neg- 
lect of  this  duty  it  was  liable.    Id. 


9.  Where  a  railroad  company  re- 
ceives the  trunks  of  a  passenger 
with  notice  that  they  contain  prop- 
erty other  than  the  passenger's 
baggage,  and  charges  and  receives 
an  extra  compensation  for  their 
transportation,  an  agreement  to 
carry  the  property  as  freight  may 
be  inferred  therefrom,  and  proof 
of  these  facts  will  sustain  a  recov- 
ery for  loss  of  the  property.  Sh- 
man  v.  G.  W.  R  Co,  208 


10.  Where  iu  such  case  the  properly 
is  not  that  of  the  passenger,  but  is 
in  his  hands  as  agent  of  the  owner, 
and  he  makes  the  contract  and 
pays  the  compensation  for  its  car- 
riage for  account  of  and  in  the 
conduct  of  the  business  of  his 
principal,  an  action  is  properly 
brought  in  the  name  of  the  latter 
to  recover  for  the  loss.  Id. 
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11.  Plaintiff's  son,  a  lad  eighteen 
years  of  age,  was  employed  by  him 
as  travelin?  agent  to  sell  goods  by 
sample.  He  hsd  two  large  trunks 
containing  the  samples,  different 
from  ordinary  traveling  trunks, 
and  had  a  valise  for  his  personal 
baggage.  He  delivered  the  trunks 
to  a  baggagemaster  at  a  railroad 
depot,  and  when  asked  where  he 
wanted  them  checked  to,  replied 
that  he  did  not  then  know,  as  he 
had  sent  a  despatch  to  a  customer 
at  F.  to  know  if  he  wanted  any 
goods;  if  not  he  wanted  them  to 
go  to  R,  where  he  expected  to 
meet  some  customers.  Soon  after 
he  had  them  checked  to  R.,  pay- 
ing two  dollars  and  receiving  a 
receipt  ticket  for  them,  headed 
' '  receipt  ticket  for  extra  baggage/' 
etc.  They  were  not  weighed,  and 
no  evidence  was  given  as  to  any 
regulation  of  the  company  in  ref- 
erence to  charging  extra  compen- 
sation for  passengers'  bagga^. 
Held,  that  Uie  evidence  justi&d 
the  submission  to  the  jury  of  the 
question  of  notice  as  to  the  con- 
tents of  the  trunks.  Id. 

12.  The  fact  that  a  railroad  corpora- 
tion is  in  possession  of  lands  as 
lessee  under  an  unexpired  lease,  is 
no  impediment  to  proceedings  on 
its  part  under  the  general  railroad 
act  to  acquire  title  in  fee;  the  con- 
demnation of  the  title  does  not 
impair  the  obligation  of  a  cove- 
nant to  surrender,  or  any  other 
covenant  in  the  lease,  but  simplj 
transfers  them  with  the  title.  Kip 
V.  JV:  Tand  K  R  R  Go.         227 

18.  Where,  after  the  commencement 
of  proceedings  by  a  railroad  corpo- 
ration to  acquire  title  to  lands,  it 
leases  its  road  to  another  company 
for  a  long  term  of  years,  the  lease 
does  not,  per  m,  operate  to  abro- 
gate the  proceedings;  the  land 
sought  to  be  condemned  may  be 
as  necessary,  for  the  purposes  of 
the  corporation  instituting  the 
proceedings,  after  as  before  the 
lease;  but  if  the  necessity  is  only 
in  favor  of  the  lessee,  it  is  compe- 
tent for  it  to  continue  the  proceed- 
ings in  the  name  of  tiie  lessor.  Id. 

14.  After  the  confirmation  of  the  re- 
port of  commissioners  of  appraisal 


appointed  in  proceedings  insti- 
tuted by  a  railroad  corporation 
under  the_  general  railroad  act 
(chap.  I40i  Laws  of  1850)  to  ac- 
quire lands  for  the  puposes  of  its 
road,  the  corporation  cannot, 
without  leave  of  the  court,  aban- 
don the  proceedings  and  refuse  to 
pay  the  award  made  to  the  owner. 
Upon  confirmation  of  the  report 
mutual  rights  become  vested  in 
the  parties  and  the  corporation, 
cannot,  of  its  own  option,  recede. 
The  confirmation  determines  the 
rights  of  both  parties  subject  only 
to  the  right  of  review  as  to  the 
amount  of  appraisal.  In  re  R.  arid 
G.  RR  Ga,  242 

15.  It  is  not  necessary,  in  order  to 
conclude  the  corporation,  that  the 
title  to  the  land  should  have  vested 
in  it  under  the  proceedings.  It  is 
sufficient  if  the  right  to  acquire  it 
on  payment  of  the  award  is  fixed. 

Id. 

16.  After  confirmation  of  the  report 
of  commissioners  of  appraisal  in 
such  proceedings,  and  the  making 
of  an  order  as  prescribed  by  said 
act  (^  17)  as  to  payment  of  the 
awara,  the  railroad  company  re- 
fused to  file  the  papers  or  enter 
the  order  or  to  pay  the  award,  a 
motion  was  made  by  the  land- 
owners to  compel  the  filing  of  the 
papers  and  order,  and  for  "other 
and  further  relief."  The  court 
made  an  order  granting  the  speci- 
fic relief  asked  in  the  notice  of 
motion,  and  also  directing  the 
company  to  pay  or  deposit  the 
amount  of  the  award  as  directed 
in  the  order  of  confirmation,  and 
in  default  thereof  for  ten  days 
that  a  precept  issue  for  its  col- 
lection. Held,  no  error;  that  it 
was  the  right  of  the  owner  to 
have  the  papers  filed,  and  that  the 
awarding  of  a  precept,  in  case  of 
default,  was  authorized  under  the 
amendment  of  the  general  railroad 
act  of  1854  (§  5,  chap.  282,  Laws 
of  1854).  Id. 

17.  Defendant,  in  pursuance  of  an 
agreement  with  the  B.  H.  and  E. 
R  R  Co.,  guaranteed  the  pay- 
ment of  the  interest  coupons  to 
the  bonds  of  the  latter  corpora- 
tion, a  written  guaranty  thereof 
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being  indorsed  upon  each  bond. 
Defendant  subsequently  became 
possessed  of  said  bonds  and  trans- 
ferred a  portion  of  them,  with  the 
coupons  and  guaranties,  to  plain- 
tiffs testator  for  value.  In  an  ac- 
tion upon  the  guaranties,  held 
(Allen,  J.,  dissenting),  that,  even 
if  the  guaranties  when  made,  were 
ultra  vires,  and  therefore  not  bind- 
ing, defendant  having  transferred 
the  bonds  with  the  guaranties 
thereon  uncanceled,  it  was  to  be 
presumed  that  thev  were  intended 
to  be,  and  were,  taken  by  the  pur- 
chaser as  additional  security  and 
as  part  of  the  purchase;  that  they 
were  to  be  treated  as  if  written  at 
the  time  of  the  transfer;  and,  so 
treating  them,  it  was  immaterial 
that  the  true  consideration  was  not 
expressed  therein.  Amot  v.  Ehie 
R  Co,  315 

18.  The  fact  that  a  railroad  corpora- 
tion has  constructed  and  com- 
menced operating  its  road  in 
reliance  upon  a  title  subsequently 
found  to  be  defective,  is  no  objec- 
tion to  proceedings  on  its  part  to 
perfect  its  title  to  lands  so  occu- 
pied, under  the  provision  of  the 
general  railroad  act  (§  21,  chap. 
140,  Laws  of  1850),  authorizing 
railroad  corporations  to  perfect 
defective  titles.  In  re  P,  P.  and 
a  L  R  R,  Go,  871 

19.  Under  the  provision  of  the  act 
of  1873  (chap.  531,  Laws  of  1873), 
authorizing  the  G.  and  C.  L  R.  R. 
Co.  to  construct  its  road  and  lay 
its  track  upon  Gravesend  avenue, 
said  company  is  excused  from 
complying  with  the  prerequisites 
to  proceeoings  to  acquire  title  to 
lands  prescribed  by  the  general 
railroad  act;  i.  e.,  the  making  and 
filing  of  a  map  or  profile  of  its 
route;  the  giving  of  notice  of  such 
proceedings  to  actual  occupants, 
and  notice  to  the  highway  com- 
missioners; and  also  from  making 
an  application  to  and  obtaining  an 
order  of  the  Supreme  Court  as  re- 
quired by  the  act  of  1854.  (Chap. 
583,  Laws  of  1854)  Id. 

90.  So  far  as  said  act  is  valid,  and 
so  far  as  its  valid  provisions  are 
inconsistent  with  the  eeneral  rail- 
road acts,  it  is  a  special  charter  for 


said  corporation  ;  and  so  far 
exempts  the  corporation  from,  the 
force  of  those  laws.  Where  it  is 
not  in  conflict,  the  corporation  is 
bound  bpr,  and  may  avail  itself  of 
the  privileges  given  hy,  said  laws; 
among  others,  the  privilege  of  per- 
fecting a  defective  title.  Id. 

21.  Although  a  highway  is  devotad 
to  one  public  use,  the  legislature 
may,  by  special  enactment,  devote 
it,  concurrently,  to  another  public 
use,  so  far  as  aeclaring  a  necessity 
for  that  other  use  is  concemeo. 

Id, 

82.  Where  power  is  given  by  statute 
to  one  railroad  corporation  to  con- 
solidate with  any  other,  whatever 
other  corporation  it  selects  for  a 
union,  and  finds  willing  to  join 
it,  has  power  to  unite  with  it, 
although  such  other  corporation 
is  not  named  in  the  statute.       Id, 

23.  The  provision  of  the  general 
railroad  act  (§  18),  making  it  a 
prerequisite  to  proceedings  in 
invihim  to  acquire  title  to  lands 
that  the  company  shall  be  ' '  unable 
to  agree  for  the  purchase,"  does 
not  mean  an  impossibility  to  pur- 
chase at  any  price,  however  large, 
but  tiiat  the  owner  must  be  either 
unwilling  to  sell  at  all,  or  only 
willing  to  sell  at  a  price  which,  in 
the  judgment  of  the  agents  of  the 
corporation,  is  excessive.  Id 

24.  An  amendment  of  the  petition  of 
a  railroad  corporation,  in  proceed- 
ings to  acquire  title  to  lands,  so  as 
to  ask  for  a  less  quantity  of  land, 
made  upon  the  hearing  at  Special 
Term,  does  not  make  necessary  a 
further  attempt  at  agreement  on  a 
price,  at  least,  where  the  owners 
are  represented  in  court,  and  no 
suggestion  is  made  in  their  behalf 
of  a  withdrawal  of  opposition,  or 
for  a  suspension  of  proceedings 
with  a  view  to  such  an  attempt. 

Id 

26.  The  said  act  of  1873  is  not  amen- 
able to  the  constitutional  objection 
(Const.,  art.  3,  §  16)  that  it  em- 
braces more  than  one  subject. 
The  title  to  the  act  is  expressive  of 
the  subject,  which  is  to  open  cer- 
tain lands  for  public  use,  and  the 
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different  proTirionB  are  but  the 
details  of  that  subject.  Id. 

26.  So,  also,  the  act  of  1874  (chap. 
448,  Laws  of  1874),  entitled  "An 
act  for  the  relief  of  Park  Avenue 
Railroad  Company,  in  the  city  of 
Brooklyn,  and  to  authorize  the 
extension  of  its  tracks  through 
certain  streets  and  avenues  in  said 
city,"  expresses  the  subject  suffi- 
ciently for  the  purposes  of  said 
constitutional  provision.  The  sub- 
ject, i.  e.,  the  relief  of  the  com- 
pany, necessarily  includes  pro- 
visions removing  restrictions  upon 
its  powers,  and  giving  it  greater 
powers.  Id, 

27.  The  constitutional  provision  (art. 
8,  §  1)  in  reference  to  the  forma- 
tion of  corporations  does  not 
render  a  special  charter,  or  a 
special  addition  to  a  charter  taken 
under  a  general  law,  unconstitu- 
tional. Id. 

28.  Where  proceedings  are  insti- 
tuted by  a  railroad  corporation  to 
condemn  various  pieces  of  land 
belonging  to  different  owners,  all 
being  described  in  one  petition, 
and  the  case  as  to  all  is  heard 
together,  although  separate  orders 
are  entered  as  to  each  owner,  there 
is  but  one  proceeding,  and  all  the 
orders  may  be  reviewed  upon  one 
appeal;  so,  also,  where  the  orders 
are  affirmed  at  General  Term, 
and  separate  orders  of  affirmance 
enterea,  costs  for  but  one  case  are 
proper.  Id. 

29.  The  rule  requiring  persons  be- 
fore crossing  a  railroad  track  to 
look  to  see  whether  trains  are  ap- 
proaching is  not  applied  inflexibly 
in  all  cases,  without  regard  to  age 
or  other  circumstances.  MeGhvem 
v.i^.  r.  C.andKILILR  Go,  417 

80.  In  an  action  .to  recover  damages 
for  the  alleged  negligent  killing  of 
W. ,  plaintiff's  intestate,  a  lad  e^ht 
years  old,  it  appeared  that  he  was 
going  northerly  on  the  west  side 
of  a  street,  running  north  and 
south,  in  the  city  of  R. ,  on  his  way 
to  school;  said  street  was  crossed 
by  three  tracks  of  defendant's 
road.  The  view  of  the  track  was 
obsferacted  so  that  a  person  so  pass^ 


ing  could  not  see  an  engine  or  train 
approaching  from  the  west,  on 
the  Bouth^  track,  until  he  was 
within  four  feet  of  the  track.  As 
W.  approached  the  track  a  freight 
train,  with  an  engine  at  each  end, 
each  ringing  a  bell,  was  passing 
west  on  the  middle  track.  As  the 
rear  of  the  train  was  crossing  the 
street,  W.  started  to  go  diagonally 
across  the  tracks,  in  the  direction 
of  his  school,  when  he  was  struck 
and  killed  by  an  engine  which 
was  backing  down  on  the  south 
track.  Defendant  had  a  flagman 
at  the  crossing  on  the  east  side  of 
the  street.  JPlaintiff's  evidence 
tended  to  show  that  the  flagman 
did  not  wave  his  flag  nor  do  any 
other  act  to  warn  W.  of  danger 
until  at  the  moment  of  the  acci- 
dent; also  that  the  engine  was  go- 
ing at  a  speed  of  eight  or  ten  miles 
an  hour.  Persons  on  the  engine 
could  not  see  the  track  to  the  east 
on  account  of  the  coal  in  the  tender. 
It  was  shown  that  a  backing  engine 
could  not  be  so  easily  stopped  as 
one  moving  forward,  and  that 
when  so  moving  an  arrangement 
for  discharging  sand  on  the  track, 
in  front  of  the  wheels,  to  check  the 
engine,  could  not  be  applied.  The 
crossing  was  a  dangerous  one; 
the  street  was  traversed  by  many 
people,  and  each  morning  school 
children  were  accustomed  to  pass 
at  this  point,  ffdd,  that  the  case 
was  properly  submitted  to  the 
jury;  that  it  was  for  them  to  say 
whether,  under  the  circumstances, 
it  was  prudent  to  move  an  engine 
backward  at  such  a  rate  of  speed 
without  taking  other  and  addition- 
al precautions  to  protect  passen- 
gers on  the  street;  and  that  the 
jury  were  justified  in  finding  neg- 
ligence on  the  part  of  thefla^an; 
a£o  that  the  omission  of  the  boy 
to  look  to  the  west  before  stopping 
upon  the  track  was  not  under  the 
circumstances,  contributory  neg- 
ligence, as  matter  of  law.         la. 

81.  A  railroad  corporation  which  has 
parted  with  the  possession  and 
control  of  its  road  under  a  lease 
thereof  to  another  corporation, 
containing  a  covenant  4hat  the 
lessee  shaU  keep  up  the  fences,  is 
not  liable  to  one  traveling  upon 
the  highway,  from  damages  re- 
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snltingfrom  an  omission  of  the 
lessee  to  repair  a  fence  which  was 
in  good  order  at  the  time  of  the 
lease  and  surrender  of_posse8sion. 
DitcheU  V.  8.  JD.  and  R  M.  R.  R, 
Co.  425 

82.  The  provision  of  the  general 
railroad  act,  as  amended  in  1854 
(chap.  282,  Laws  of  1854),  imposing 
upon  corporations  formed  under  it 
the  duty  of  erecting  and  main- 
taining fences  on  the  sides  of  their 
roads,  does  not  apply  to  fences  for 
the  protection  oi  travelers  upon 
a  highway.  Id. 

88.  As  to  whether  the  lessor  of  a 
railroad  who  has  parted  with  pos- 
session can  be  held  liable  for  the 
negligence  of  the  lessee,  under  the 
statute  in  question,  in  a  case  where 
it  does  apply,  qtiasre.  Id, 

84  Where  a  street  railroad  car  is  so 
crowded  that,  although  it  may  not 
be  physically  impossible  for  one 
taking  passage  to  enter  it,  yet  that 
he  cannot  do  so  without  great  and 
unreasonable  discomfort  to  himself 
and  to  the  prior  occupants  of  the 
car,  and  the  conductor  consents  to 
and  does,  accept  from  him  the 
usual  fare  without  insisting  upon 
his  finding  a  place  within  the  car, 
and  while  riding  upon  the  plat- 
form he  is  thrown  off  and  injured 
by  the  negligence  of  the  company 
or  its  employes,  the  fact  that  he 
was  standing  upon  the  platform 
does  not  of  itself  constitute  con- 
tributory negligence;  but  it  is  a 
question  for  the  jury.  Oinna  v. 
Second  Aw.  R  R.  do,  596 

85.  So,  also,  it  is  not  negligence  per 
86  for  one  riding  upon  the  platform 
of  the  car  to  omit  to  take  hold  of 
the  iron  bar  or  rail  to  prevent  being 
thrown  from  the  platform.        Id. 

When  chargeatHe  as  warehmue- 

fnan. 

Favrfaa  v.  N.  T.  C.  R.  R.  Go.    11 

Suffleieney  of  negUgence  of. 

Weber  Y.N.  T.  O.  RR.  Oo.  (Mem.) 

587 

When  improper  attbmtsnon  to 

Jury  of  question  of  negUgenee  is  a 
fatal  error. 

Booth  V.  B.  and  A.  R  R.  Oo,  (Mem.) 
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REOmVER. 

Manufacturing      eorparaUon 

may  continue  aeUon  brcnght  by  it  to 
recover  unpaid  subscriptions  to  stock. 

P.  W.  Co.  V.  Badger.  2M 


RECOGNIZANCE. 

Defendant  R,  havinff  been  arrested 
on  a  charge  of  abandoning  his 
family,  gave,  with  defendant,  S., 
as  his  surety,  a  recognizance  for 
his  appearance  before  the  Justice 
on  a  day  specified, ' '  and  from  time 
to  time  as  directed  by  the  said 
justice.''  In  an  action  upon  the  re- 
cognizance, it  appeared  that,  after 
several  adjournments,  R  did  Qot 
appear  upon  two  days  to  which 
the  proceedings  were  adjourned, 
and  the  justice  ordered  the  re- 
cognizance forfeited.  Heid,  that 
the  evidence  did  not  show  a  breach 
of  the  condition;  that  R  was  not 
required  thereby  to  appear  upon 
any  and  every  adjourned  day,  but 
only  when  directed  by  the  justice; 
that  there  could  be  ^o  continu- 
ance of  the  liability  after  the  day 
named,  if  it  was  capable  of  being 
continued  at  all,  but  by  a  proper 
order  of  the  justice  directing  the 
principal  to  appear  at  a  speciQed 
time;  that  no  such  order  could  be 
implied  from  the  mere  adjourn- 
ment, and  in  the  absence  of  proof 
thereof  defendants  were  not  lia- 
ble.   People  V.  dcoU.  585 


RECORDING  ACT. 

1.  P.  and  wife  executed  a  mortgage 
upon  premises  of  which  the  for- 
mer had  possession  imder  a  con- 
tract of  sale,  which  mortgage 
was  dulv  recorded.  P.  thereafter 
received  a  deed,  which  was  re- 
corded; the  mortgage  was  as- 
signed to  plaintiff^  testator.  P. 
subsequently  sold  and  conveyed 
the  premises,  receiving  from  the 
grantee  a  mortgage  for  a  part  of 
uie  purchase-money,  which  was 
duly  recorded;  the  grantee  had 
notice  of  the  prior  mortgage. 
P.  assigned  his  mortgage  to  de- 
fendant T.,  assuring  mm  that  the 
mortgage  was  the  flret  lien.    T. 
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•eaxxshed  the  records  back  to  the 
deed  to  P.  In  an  action  to  fore- 
dose  the  first  mortgage,  T.  claimed 
that  his  mortgage  was  entitled  to 
priority,  ^d,  untenable;  that 
as  P.  would  be  estopped  from 
claiming  priority  if  he  had  re- 
tained the  mortgage,  his  assignee 
had  no  superior  ri^t  and  was  also 
estopped;  and  that  the  fact  that 
the  records  showed  aperf ect  chain 
of  title  sustaining  T.'s  mortgage 
gave  it  no  precedence.  Orane  v. 
Turner.  437 

2.  The  only  effect  of  recording  an 
assignment  of  a  mortgage  is  to 
protect  the  assignee  against  a 
subsequent  sale  by  the  mortgagee 
of  the  same  mortgage.  id. 


BEPORMATION       OP       CON- 
TRACT. 

1.  Where  the  complaint  in  an  action 
upon  a  policy  of  fire  insurance, 
sets  forth  facts  showing  that  the 
parties  were  mistaken  as  to  the 
effect  of  the  language  used,  the 
averments  are  sufficient  to  au- 
thorize a  reformation  of  the  con- 
tract, although  there  is  no  direct 
allegation  of  a  mistake  of  fact. 
M(£er  V.  Mb.  Ins,  Co.  283 

2.  Although  a  party  insured  accepts 
a  policy  with  Imowled^e  of  the 
language  used  in  describing  the 
property  insured,  if,  at  the  time, 
he  points  out  a  mistake  therein, 
but  is  prevented  from  having  the 
same  corrected,  or  is  thrown  off 
his  guard  and  dissuaded  there- 
from, by  the  acts  or  declarations 
of  the  msurer,  he  may  show  the 
mistake  in  an  action  on  the  policy ; 
and  the  insurer  is  estopped  from 
setting  up  the  letter  of  the  con- 
tract in  bar  of  the  action,  and 
from  claiming  that  the  situation 
of  the  property  does  not  agree 
therewith.  Id. 

8.  Where  the  parties  to  a  contract, 
tlirouf  h  a  misconception  as  to  the 
meanmg  and  effect  of  terms  when 
used  in  such  a  contract,  use  terms 
which  failing  to  express  their  in- 
tention, do  express  a  meaning 
different  from  that  intended,  proof 
of  the  facts  will  make  a  case  for 


a  reformation  of  the  contract ;  and 
this,  although  they  knew  what 
words  were  employed  and  their 
ordinary  meaning.  Id, 

4.  A  policy  of  fire  insurance  upon 
plaintiff's  building,  described  it  as 
"occupied  as  a  dwelling."  A 
portion  of  the  lower  story  was 
occupied  as  a  grocery,  and  the 
residue  of  the  house  as  a  dwelling. 
In  an  action  upon  the  policy  it 
was  alleged  and  evidence  was 
given  and  received  under  objec- 
tion on  the  trial,  showing  that 
plaintiff  and  the  local  agent  of  the 
insurer,  who  filled  out  and  issued 
the  policy,  knew  at  the  time  how 
the  house  was  occupied;  that  they 
both  intended  to  insure  it,  as  it 
was  actually  occupied,  and  both 
thought  the  terms  used  in  the  des- 
cription in  the  policy  would  prop- 
erly designate  the  occupation; 
that  plaintiff,  doubting  whether 
the  intention  had  been  well  carried 
out,  called  the  attention  of  the 
agent  to  the  erroneous  description, 
and  was  assured  by  him  that  it 
made  no  difference,  that  the  words 
used  were  apt  and  ample  to  ex- 
press their  meaning  and  intention; 
also,  that  the  secretary  and  gene- 
ral agent  of  the  insurer,  with 
knowledge  of  the  description  in 
the  policy,  inspected  in  person  the 
property  insured  and  pronounced 
the  risk  a  good  one.  No  express 
allegation  of  a  mistake  was  con- 
tained in  the  complaint.  Held, 
that  the  evidence  was  properly 
received  and  was  sufficient  to  au- 
thorize a  reformation  of  the  con- 
tract, which  was  proper  under  the 
pleadings.  Id, 

5.  Also,  Tiddt  that  a  reformation  of 
the  policy  did  not  render  nugatory, 
or  affect  the  proofs  of  loss  fur- 
nished. Id. 

6.  The  Judgment  was  simply  for  the 
amount  of  loss,  without  in  express 
terms  adjudicating  a  reformation 
of  the  policy.    j£ld,  immaterial. 

Id, 


REHEARIKG. 

1.  Where  a  record  on  appeal  to  this 
court  shows  no  error  the  court  has 
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no  power  to  grant  a  new  trial  or 
rehearing,    i^  re  Beugnet.        44Si 

2.  A  rehearing  upon  a  motion  or 
summary  application  can  only  be 
granted  on  reversal  of  an  order. 

Id. 

REMEDY. 

Where  a  judgment  against  the 
accused  in  a  criminal  action  is  re- 
versed by  the  General  Term  upon 
writ  of  error,  solely  upon  the 
ground  of  an  irregularity  therein, 
and  in  the  sentence;  and  the  pro- 
ceedings are  remitted  to  the  trial 
court  to  pronoimce  a  proper  sen- 
tence and  judgment,  error  will 
not  lie  to  this  court  at  the  suit  of 
the  plaintiff  in  error  below.  He 
must  await  a  final  judgment,  and 
for  errors  other  than  that  upon 
which  he  succeeded  he  must  seek 
his  remedy,  if  any,  by  another 
writ  of  error.     PraM  v.   BsopU, 

606 


REMOVAL  OP  CAUSE. 

1.  A  defendant  may  raise  by  answer 
the  question  of  a  loss  of  jurisdic- 
tion by  a  State  court,  by  reason  of 
proceeding  taken  under  the  laws 
of  the  Umted  States  for  a  removfd 
of  the  cause  to  the  federal  courts, 
and  upon  proof  of  proceedings, 
taken  regularly  and  m  strict  ac- 
cordance with  said  laws,  he  is 
entitled  to  judgment  adjudging 
all  subsequent  proceedings  in  the 
State  court  void.  Shaft  v.  PTiomx 
Ins.  Co.  544 

2.  By  the  proceedings  for  removal, 
the  State  court  is,  ipso  facto,  ousted 
of  jurisdiction,  whether  an  order 
of  removal  has  been  granted  or 
denied  by  it.  Id. 

8.  Where  process  for  the  commence- 
ment of  an  action  in  a  State  court 
against  a  foreign  insurance  cor- 

g oration,  doing  business  in  the 
tate,  has  been  served  upon  it  in 
the  manner  prescribed  by  the  in- 
surance laws  of  the  State,  and  the 
attorney  who  appears  for  it  in  the 
State  court,  at  the  time  of  enter- 
ing an  appearance,  files  a  petition 
and  moves  for  a  removal  of  the 


cause,  the  defendant  is  bound  by 
the  acts  of  the  attorney,  and  tae 
petition  and  filing  are  its  acta.  Id. 

4.  A  verification  of  the  petition  by 
the  general  and  managins^  agent 
of  the  corporation  in  this  State  is 
sofilcient;  and  averments  in  tlie 
verifying  affidavit  may  be  relied 
upon  to  show  that  die  affiant  lias 
authority  and  means  of  knowl- 
edge. Id, 

6.  An  affidavit  verifying  the  petition, 
procured  and  presented  by  the  at- 
torney for  the  defenduit,  and 
made  by  one  who,  having  official 
relations  with  it,  has  means  of 
knowledge,  is  a  sufficient  verifica- 
tion. Id. 

6.  As  to  whether,  under  the  statutes 
of  the  United  States  (R.  B.,  U.  8., 
118,  g  689),  the  verification  of  a 
petition  for  the  removal  of  an  ac- 
tion a^inst  a  citizen  of  another 
State  IS  requisite,  guoBre.  Id 


RESCISSION. 

When  transfer  by  wndee  dees 

not  impair  right  to  rescind  purehaes. 
Wooster  v.  8affe.  68 


ROCHESTER  (CITY  OF). 

1.  The  provision  of  the  charter  of 
the  city  of  Rochester  of  1861 
(chap.  148,  Laws  of  1861),  provid- 
ing that  property  which  is  ex- 
empted from  taxation  by  the  gen- 
eral laws  of  the  State  mav  be 
assessed  and  taxed  for  local  im- 
provements, includes  lands  of  the 
State,  and  removed,  as  far  as  such 
lands  situate  in  said  city  are  con- 
cerned, any  exemption  then  exist- 
ing by  statute  or  otherwise.  Has- 
san V.  CfUy  cfBochester.  529 

2.  Under  the  provisions  of  said  char- 
ter the  common  council  of  the  dty, 
by  ordinance,  ordered  one  tier  of 
lots  on  each  side  of  Oak  street, 
within  certain  limits,  to  be  assessed 
for  a  local  improvement  The  as- 
sessors omitted  certain  lots  be- 
longing to  the  State  within  the 
prescribed  limits,  and  imposed  the 
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whole  anessment  upon  the  owners 
of  other  lots.  In  an  action,  bv 
said  owneHB,  to  restrain  the  col- 
lection of  the  assessment,  held, 
that  the  assessment  was  illegal  and 
void,  and  the  action  was  maintain- 
able; that  the  assessors,  in  failing 
to  comply  with  the  ordinance  and 
requirements  of  the  statute,  did 
not  act  Judicially;  and  that  their 
decision  could  be  reviewed  col- 
laterally. Id. 

8.  In  the  absence  of  proof  it  will 
not  be  assumed  in  such  case  that 
plaintiffs'  taxes  will  only  be  in- 
creased to  an  amount  so  trifling 
that  the  court  will  not  interfere; 
the  presumption  is  the  o^er  way. 

Id, 

4.  Plaintiffs  were  not  bound  to  offer 
to  pay  theb  proportion  of  the 
assessment  Id, 

5.  Kor  was  it  necessary  to  prove  on 
the  trial  that  the  propertjr  omitted 
was  benefited  by  the  improve- 
ment. The  common  council,  in 
passing  the  ordinance  prescribing 
the  territory  to  be  assessed,  ad- 
judged that  all  parts  thereof  were 
benefited,  and  bound  the  assessors 
to  assume  that  the  lands  omitted 
derived  some  benefit;  and  on  that 
assumption  it  should  have  been 
assessed.  Id, 

6.  A  confirmation  of  the  assessment 
by  the  common  council,  after  no- 
tice, did  not  preclude  plaintiffs 
from  the  equitable  relief  sought. 
The  provisions  of  the  charter  re- 
lating to  the  confirmation  of  as- 
sessments (§§  197>199)  vest  no 
authority  in  the  common  council 
to  confirm  an  assessment  made  in 
violation  of  an  ordinance.         Id, 


SALARY. 

1.  The  provision  of  the  act  of  1870 
making  "further  provision  for 
the  government  of  the  city  of 
New  York "  (chap.  383,  Laws  of 
1870),  vesting  in  the  comptroller 
of  the  city  the  power  to  fix  the 
salary  of  the  corporation  counsel 
at  a  sum  not  exceeding  the  salary 
of  the  recorder,  did  not  repeal  the 
provision  of  the  act  of  1854  (g  1, 


chap.  128,  Laws  of  1854),  giving 
to  said  counsel  an  annual  compen- 
sation for  his  services  in  street 
opening  cases,  to  be  assessed  upon 
the  lands  benefited.  0*  Gorman  v. 
Mayor,  etc  486 

2.  Nor  was  the  said  provision  re- 
pealed by  the  provisions  of  the 
city  charter  of  1867  (chap.  446, 
Laws  of  1857),  or  of  the  charter  of 
1870  (chap.  137,  Laws  of  1870), 
enumerating,  among  other  duties 
of  the  corporation  counsel,  that  of 
conducting  the  legal  proceedings 
in  opening  streets,  etc.,  and  pre- 
scribing tne  mode  of  fixing  his 
salary.  Id, 

3.  Although,  as  a  general  rule, 
where  a  statute  prescribes  the  du- 
ties to  be  performed  by  an  officer 
and  the  mode  of  fixing  his  salary, 
the  necessary  implication  is  that 
the  salary  so  fixed  is  intended  as 
a  full  compensation  for  all  the 
prescribed  duties,  and  supersedes 
all  previous  statutory  enactments 
making  special  compensation  for 
any  of  them.  It  does  not  apply 
where  there  are  special  enactments 
showing  that  it  was  intended  that 
the  officer  should  receive  compen- 
sation for  certain  services  in  addi 
tion  to  his  salary  and  payable  ulti- 
mately from  a  different  source. 

^  Id, 

Cf  clerks  of  District  Courts  in 

New  York  eUy  cannot  he  faced  hy 
board  of  apportionment. 

SeeWhdmore  v.  Mayor,  etc.         21 

Of  the  commissioner  of  jurors 

of  New  York, 

See  Taylor  v.  Mayor,  etc,  87 


SALES. 

Warranty  on. 

See  Bruce  v.  Burr,  237. 


SHERIFP. 

1.  A  sheriff  having  several  execu- 
tions in  his  hands,  issued  upon 
Judgments  rendered  in  counties 
outside  the  judicial  district  in 
which  he  resides,  may  make  a  mo- 
tion in  his  own  county  for  direc- 


696 


INDEX. 


tions  as  to  the  dispoeitioii  of  mon- 
eys collected  by  him,  by  levy  and 
sale  under  the  ezecutiona.  FhOUjm 
T.  Wheder.  104 

2.  The  proYision  of  the  Code  ^b.  4, 
g  401),  proYiding  that  motions 
must  be  made  in  the  district  in 
which  the  action  is  triable,  or  in 
an  adjoining  county,  etc.,  refers 
to  motions  in  an  action  while  it  is 
pending,  or  such  as  relate  in  some 
way  to  its  pendency  or  procedure. 

Id, 

8.  Prior  to  the  making  of  such  a  mo- 
tion the  sheriff  had  commenced 
an  action  against  all  the  execution 
creditors,  to  determine  their  re- 
spective rights;  some  of  the  de- 
fendants answered,  one  demurred 
on  the  ground  that  the  complaiot 
did  not  state  facts  constituting  a 
cause  of  action  ;  the  demurrer  was 
sustained  by  the  General  Term. 
The  action  was  pending  at  the 
time  of  making  the  motion.  Held, 
that  this  was  no  bar  to  the  motion ; 
that  it  was  at  least  a  matter  of 
discretion  with  the  court,  whether 
or  not  to  grant  relief  on  the  motion 
during  the  pendency  of  the  action. 

Id, 

4  The  provision  of  the  "act  to  re- 
duce the  number  of  town  officers," 
etc  (g  26,  chap.  180,  Laws  of  1845, 
as  amended  by  §  13,  chap.  455, 
Laws  of  1847),  providing  for  the 
payment  of  the  fees  of  ma^trates 
and  other  officers  for  certam  crim- 
inal proceedings  bv  the  towns  or 
cities  where  the  oizence  was  com- 
mitted, does  not  embrace  the  fees 
of  a  sheriff  as  Jailer  or  otherwise. 
It  was  intended  only  to  apply  to 
the  fees  of  local  officers  in  prelim- 
inary criminal  proceediugs  m  cases 
imder  the  ^de  of  felony;  not  to 
affect  the  liability  of  a  county  for 
services  of  county  officers  after 
commitment,  either  for  trial  or 
upon  sentence.  Beople  exrd.  y 
mpri.  CoL  Co,  880 

6.  The  accounts  of  a  sheriff  for  re- 
ceiving prisoners  into  and  dis- 
chaiging  them  from  iaU,  and  for 
their  board  while  confined  therein, 
are  properly  county  charges.  (Tit. 
1,  art.  I,  %  8,  chap.  460,  Laws  of 
1847;  1  R  a,  885,  §  8.)  H, 


6.  The  liability  of  a  couaihr 
not  only  to  such  official 
in  cases  strictly  criminai,  bat  » 
eludes  also  ^fioM^rimiiial  dEeaoo, 
such  as  violation  of  dtj  ^ 
nanocw,  the  only  distinctioa  \/aM 
that,  in  the  latter  case,  instada 
the  statutory  fee,  the  boini  of  o- 
pervisors  have  power  to  fix  the 
compensation.  iL 

7.  Accordingly  hdd,  that  the  gum- 
ing  of  a  writ  of  maadiHmu  vai 
proper  to  compel  a  board  of  sapef- 
visors  to  audit  the  accoontft  of  tk 
county  sheriff,  as  jailer,  for  ncoT* 
in^,  dischaigio^  and  boudug 
prisoners  committed  by  the  offi- 
cers of  a  city  for  misdcmaBon 
and  violations  of  city  ordidsDcei 

SHIPPING. 

1.  The  rule  of  mercantile  liv 
making  the  master  of  a  towI 
liable  for  the  n^ligent  sett  of 
those  under  his  authority,  to  the 
same  extent  as  if  he  vas  the 
owner,  applies  without  ftf^  to 
the  question  whether  the  offioen 
or  men  were  employed  byhinudf 
or  the  owners.    Kennedy  t.  J^ 

2.  The  authority  given  to  theheaUi 
officer  of  the  port  of  New  Toik 
by  the  statute  (chap.  275,  Laws  of 
1850)  to  take  chai]ge  of  a  Teaed 
subject  to  quarantine,  and  to  con- 
trol and  direct,  so  farasnecefisarr 
for  quarantine  purposes,  the 
master  and  other  employes 
thereon,  is  but  temporary  and 
specific;  and  the  officers  and  men 
employed  upon  the  vessel  are  not 
in  any  sense  his  agents  or  sexraati 
after  his  duties  on  board  the  vessel 
are  performed  and  he  has  left  it; 
it  devolves  upon  the  master  to  see 
that  the  vessel  is  restored  to  t 
proper  condition  for  the  comfort 
and  safety  of  passengers.        /^ 

8.  Defendant  was  in  command  of  a 
steamship  at  quarantine,  which 
was  directed  to  be  fumigated  by 
the  deputy  health  officer  of  the 
port  of  New  York;  by  whose 
order,  the  chief  steward  cleared 
the  passengers  from  the  steerage, 
tkrtti    ^^^ifty>iyi|B     f?ontATn'"g   80^ 
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poisonous  substance  were  placed 
therein  for  the  purpose  of  fumi- 
gation. The  health  officer  cave 
instructions  as  to  the  length  of 
time  the  steerage  should  remain 
closed,  and  as  to  the  removal  of 
the  vessels;  one  of  these,  an  ordi- 
nary drinking  cup,  was  not  re- 
moved with  the  others,  and  plain- 
tiff's  intestate,  a  child  four  years 
and  nine  months  old,  who,  with 
his  mother,  had  been  ordered  by 
the  steward  to  return  to  the  steer- 
age cabin,  drank  some  of  the 
poison  in  the  cup,  and  died  from 
the  effects  thereof.  In  an  action 
to  recover  damages,  hdd,  that  it 
was  within  the  line  of  the  defend- 
ant's duty  to  see  that  the  poison 
was  removed;  and  for  his  negli- 
gence, or  the  negligence  of  nis 
subordinates,  in  omitting  to  dis- 
charge this  duty,  he  was  liable. 

Id, 

4.  Also  hMf  that,  as  the  mother  of 
the  deceased  had  been  directed  to 
return  to  the  cabin,  she  had  the 
right  to  infer  that  every  thin^  was 
safe,  and  that  no  extraordinary 
diligence  on  her  part  was  required 
for  the  protection  of  her  child. 

Id, 


BPBOIPIC  PERFORMANCE. 

1.  Plaintiff  and  defendant  entered 
into  a  verbfJ  agreement  to  pur- 
chase and  improve  real  estate  on 
joint  account,  sharing  equally  the 
profits  and  losses.  Under  this 
arrangement  two  farms  were  pur- 
chased, which  were  conveyed  to 
the  parties  jointly.  A  third  farm 
was  contracted  for  by  their  agent 
in  his  own  name,  but  defendant, 
without  the  knowled^  or  consent 
of  plaintiff,  procured  an  assign- 
ment of  the  contract  and  a  con- 
veyance of  the  farm  to  himself. 
The  parties  made  permanent  im- 
provements from  time  to  time  at 
their  joint  expense  upon,  and  pur- 
chased cattle  and  other  property 
for,  all  and  each  of  the  farms. 
All  three  were  treated  alike,  and 

Slaintiff,  with  the  knowledge  of 
efendant,  directed  about  work 
and  improvements  upon  the  last 
one  purchased  and  made  pay- 
ments therefor,  he  and  defendant 

SiCKiua.— Vol.  XXIL      88 


visiting  it  together,  talking  in 
reference  to  disposing  of  the  per- 
sonal property  thereon  and  of  an 
interest  therein,  without  any  inti- 
mation on  the  part  of  defendant 
that  plaintiff  was  not  a  joint  owner 
with  him.  Plaintiff  advanced 
money  from  time  to  time  on  ac- 
count of  all  the  purchases  without 
distinction.  In  an  action  to  com- 
pel defendant  to  convey  an  undi- 
vided interest  in  said  farm  to 
plaintiff,  Tidd,  that  the  agreement 
was  not  within  the  statute  of 
frauds,  but  was  valid  as  forming 
a  partnership  for  the  purchase  ox 
lands;  that  the  farm  in  question 
was  included  in  the  a^ement, 
and  the  defendant,  having  taken 
title  in  fraud  of  plaintiff's  right,  a 
resulting  trust  arose  in  favor  of 
the  latter;  that  it  was  not  neces- 
2ATf  for  plaintiff  to  resort  to  an 
action  to  dissolve  the  partnership 
and  for  an  accounting,  but  that 
plaintiff  was  entitled  to  the  relief 
sought.     Traphagen  v.  Burt      80 

,  After  discovery  by  plaintiff  of  the 
fact  that  the  farm  was  conveyed 
to  defendant,  the  parties  entered 
into  an  agreement  that  plaintiff 
should  convey  to  defendant  his 
interest  in  one  of  the  other  farms, 
and  in  the  personal  property 
thereon,  defendant  agreeing 
amon^  other  thin^,  to  convey  to 
plaintiff  an  undivided  one-half 
interest  in  the  farm  in  question. 
The  agreement  was  fully  executed 
save  in  respect  to  such  conveyance, 
which  defendant  refused  to  exe- 
cute. Udd,  that  aside  from  the 
question  of  the  copartnership, 
plaintiff  was  entitled  to  and  could 
enforce  a  specific  performance  in 
this  particular.  Id, 


STATE. 

I.  The  legislature  has  power  to 
authorize  the  lands  of  the  State  to 
be  assessed  for  local  improve- 
ments.   State  V.  City  of  Homester. 

528 

I.  The  provision  of  the  Revised 
Statutes  (1  R.  8.,  887,  §  1)  ex- 
empting from  taxation  lands 
belonging  to  the  State  relates  to 
general,  county  and  State  taxes; 
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it  has  no  reference  to  aflsessments 
for  improyements  made  under 
special  laws  and  of  a  local  charac- 
Ur.  Id, 

STATUTES. 

1.  The  amendment  of  a  statute,  by 
declaring  that  the  same  shall  read 
as  prescribed  by  the  amendatory 
act,  is  not  a  repeal  of  the  original 
statute;  but  from  the  time  of  the 
passage  of  the  amendatory  act, 
the  whole  force  of  the  enactment, 
as  to  subsequent  transactions,  rests 
upon  it.  The  former  statute  is 
merged  in  it,  has  no  vitality  dis- 
tinct from  it,  and  can  only  be  re- 
ferred to  as  to  past  transactions. 
A  repeal,  therefore,  of  the  amend- 
atory act  does  not  revive  the  origi- 
nal act,  but  both  fall  together. 
People  ex  rel,  v.  Bu/prs,  Mont,  Co. 

109 

3.  Accordingly,  hdd^  that  the  act  of 
1874  (chap.  180,  Laws  of  1874), 
repealing  the  act  of  1878  (chap. 
525,  Laws  of  1878),  which  amended 
the  act  of  1867  (chap.  664,  Laws 
of  1867),  enabling  the  supervisors 
of  Montgomeiy  county  to  refund 
illegal  taxes,  did  not  restore  the 
act  of  1867,  but  both  were  abro- 
gated. Id. 

3.  Where  the  legislature  makes  an 
appropriation  of  money,  and  di- 
rects the  same  to  be  levied  by  tax, 
either  general  or  local,  for  the 
satisfaction  of  a  claim,  which  is  not 
a  public  charge,  or  recoverable  by 
action,  but  is  only  founded  on 
justice  and  equity,  it  vests  no  ab- 
solute right  in  the  claimant;  and 
when  no  condition  is  imposed  up- 
on him,  and  nothing  is  done  or 
required  to  be  done  by  him  as  a 
consideration  for  the  concession, 
there  is  nothing  which  gives  the 
enactment  the  form  or  sanction 
of  a  contract,  and  so  protected  by 
the  Constitution  Until,  there- 
fore, the  money  is  raised  and  actu- 
ally paid  over,  the  whole  subject 
is  within  the  control  of  the  legis- 
lature, and  a  repeal  of  the  enact- 
ment is  valid.  Id, 

4.  As  by  the  statutes  so  repealed,  as 
above  stated,  the  amount  of  a 
claim  for  a  tax  illegally  asBeased 


and  paid,  when  determined  by  the 
board  of  supervisors,  was  made  a 
county  charge,  and  said  board  had 
no  discretion  to  allow  or  disallow 
the  same,  or  in  determining 
whether  they  would  or  would  not 
audit  or  adjust  it,  the  functions 
of  the  board,  judicial  in  their 
character,  and  so  final  and  con- 
clusive until  reversed,  were  limited 
to  ascertaining  the  amount.  A 
repeal,  therefore,  of  the  act  mak- 
ing the  claim  a  county  charge 
did  not  reverse  any  judicial  de- 
termination by  the  board.  M. 

5.  Accordingly,  held,  where,  prior 
to  the  passage  of  the  repealing  act, 
a  claim  had  been  presented  to  the 
board  of  supervisors,  and  the 
amount  thereof  fixed  and  deter- 
mined by  it,  but  the  same  had  not 
been  collected  and  paid,  that  the 
action  of  the  board  did  not  add 
to  the  force  or  effect  of  the  stat- 
utes, or  make  them  irrepealable, 
and  that,  by  the  repeal,  all  of  the 
proceedings  of  the  board  fell  with 
them.  Id. 

6.  Although,  as  a  general  rule,  where 
a  statute  prescribes  the  duties  to 
be  performed  by  an  officer  and  the 
mode  of  fixing  his  salary,  the 
necessary  implication  is  that  the 
salary  so  fixed  is  intended  as  a 
full  compensation  for  all  the  pre- 
scribed duties,  and  supersedes  all 
previous  statutory  enactments 
making  special  compensation  for 
any  of  them.  It  does  not  apply 
where  there  are  special  enactments 
shoeing  that  it  was  intended  that 
the  officer  should  receive  compen- 
sation for  certain  services  in  addi- 
tion to  his  salary  and  payable  ul- 
timately from  a  different  source. 
(yOorman  v.  Mayor,  etc,  487 

2  R.  8.,  666,  §  27. 

See  TaUy  v.  People,  16. 

Chap,  385,  Laws  of  1878. 

Chap.  438,  Laws  if  1872. 

See  Whitmore  v.  TJie  Mayor,  21. 

Chap,  836,  Laws  of  1872. 

See  WdOaok  v.  The  Society,  etc.,  23 

Chap.  655,  Laws  of  1864. 

See  Wait  v.  Pay,  86. 

1  R  S„  602. 

1  R  S.,  617,  §  81. 

See  MUhr  v.  Griswoid,  59. 
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STATUTE  OP  PRAUDa 

Plaintifr  contracted,  by  parol,  to  sell, 
and  defendant  to  purchase,  1,000 
oords  of  wood,  or  so  much  there- 
of as  plaintiff  could  cut  and  de- 
Uyer,  at  a  specified  price  per 
cord;  no  time  for  performance 
was  fixed.  Plaintiff  deliyered, 
and  receiyed  pay  for,  about  822 
cords,  and  had  about  200  cords 
more  ready  for  deliyery;  this  he 
commenced   to   draw,    and   had 
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piled  nineteen  cords  by  the  side 
of  defendant's  road,  wnen  he  was 
notified  not  to  bring  more,  that 
defendant  did  not  want  it;  and  it 
refused  to  pay  for  the  nineteen 
cords.  In  an  action  to  recover 
damages,  held,  that  the  partial  de- 
livery and  acceptance  answered 
the  requirements  of  the  statute  of 
frauds,  and  validated  the  con- 
tract; that  the  contract  was  not 
one  that  could  not  be  performed 
within  a  year;  also,  that  the  con- 
tract was  not  so  indefinite  as  to  be 
void.  Van  Woefrt  v.  A,  and  8.  R 
B.  Oo,  538 


Pwrol  agreement  forming  pa/rt 


nerefdpfor  purchase  of  lands  not  void 

under. 
See  Traphagen  y.  Burt,  80 
When  pa/rdl  ioc^rranty  not  in- 

vaUdatedby. 
See  Bruce  v.  Burr.  237 


STATUTE  OP  LIMITATIONS. 

1.  Under  the  provisions  of  the  act 
of  1818,  "to  reduce  several  acts 
relating  particularly  to  the  city  of 
New  York  to  one  act "  (^5  83,  chap. 
86,  Revised  Laws  of  1813),  the 
omission  of  the  city  corporation 
to  pay  an  award  for  land  taken  for 
widening  a  street,  within  four 
months  after  confirmation  of  the 
report  of  tiie  commissioners  of 
estimate  and  assessment,  does  not 
.alone  give  a  right  of  action  for  its 
recovery;  there  must  be,  in  addi- 
tion, an  application  to  the  city  for 
payment  after  the  expiration  of 
the  four  months,  by-  the  part^  en- 
titled thereto.  Fuih^  y.  Mayors 
etc.  73 

2.  The  statute  of  limitations,  there- 
fore, does  not  commence  to  run 
against  such  a  cause  of  action  un- 
til application  is  so  made.         Id, 


STEAMBOAT& 
LiabilUy  of  master  of 


See  Kennedy  v.  I^aU. 


STIPULATION. 
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1.  R,  defendant's  testator,  guar- 
anteed the  payment  of  rent  by 
lessees  of  plaintifCs'  testator.    By 


the  tenns  of  the  lease  the  rent  wu 
to  be  paid  in  quarterly  inslall- 
ments.  Two  installments  falling 
due  May  and  Aug^t,  1874,  not 
having  been  paid,  plaintiffs 
brought  separate  actions  therefor 
against  the  lessees,  perfected  judg- 
ments upon  inquests  October  6, 
1874,  and  inmieolately  issued  ex- 
ecutions. Thereafter,  on  the  same 
day,  an  order  was  obtained  and 
served  staying  plaintiffs'  proceed- 
ings on  the  judgments  for  the 
purposes  of  a  motion  to  open  the 
defaults.  Upon  the  motion  an 
order  was  made  allowing  defend- 
ants to  defend,  the  judgments  and 
executions,  however,  to  stand  as 
securitv.  A  stipulation  was  then 
entered  into  between  plaintiffs' 
attorney  and  the  lessees,  that  the 
executions  should  be  counter- 
manded and  all  proceedings  on 
one  of  the  judgments  stayed  until 
November  25,  1874,  and  on  the 
other  untilJanuary  10, 1875,  when 
the  lessees  promised  to  pay  the 
same,  with  all  sheriff's  fees, 
plaintiffiB  being  authorized  to  col- 
lect rents  from  sub-tenants  and 
apply  in  payment  of  the  judg- 
ments. In  an  action  upon  the 
^aranty,  held,  that,  assuming  the 
judgments  to  be  valid  (and  they 
must  be  so  regarded  after  the 
stipulation  bv  which  anjr  defence 
was  waived),  the  stipulation 
operated  to  postpone  the  payment 
of  the  rents  so  as  to  prevent  their 
collection  in  any  form  until  the 
days  specified ;  that  the  agreement 
to  extend  the  time  was  for  a  good 
consideration;  and  that  the  surety 
was  thereby  discharged.  Ducker 
V.  Bapp.  464 

2.  It  was  also  provided  in  the  stipu- 
lation that,  in  case  legal  proceed- 
ings were  commenced  to  collect 
the  rent  due  November  1,  1874, 
the  time  for  defendants  to  answer 
should  be  extended  untU  February 
6,  1875.  ffeldt  that  thereby  plain- 
tiffs put  it  out  of  their  power  to 
procure  a  judgment  for  over 
ninety  days  after  the  rent  accrued; 
that  the  provision  would  have 
bound  the  surety  in  case  he  had 
paid  the  rent;  that  the  intent  was 
to  postpone  payment  and  that  the 
surety  was  discharged  from  the 
payment  of  this  installment     BL 
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8.  Plaintiffs  sued  to  recover  the  rent 
as  executors;  they  should  have 
claimed  as  trustees.  Beld^  that 
the  same  persons  being  entitled  to 
recover,  although  in  a  different 
capacity,  the  manner  of  commenc- 
ing the  actions  did  not  impair  the 
vuidity  of  the  agreement.        Id, 

4.  It  was  objected  that  plaintiffs* 
attorneys  had  no  authority  to  make 
the  stipulation.  It  appeared  that 
one  01  the  plaintiffs  was  present 
and  consented  thereto.  Held,  that 
it  was  to  be  presumed  that  the 
attorneys  were  employed  to  collect 
the  rents  under  the  will  of  the 
testator,  and  their  mistake  in  at- 
tempting to  recover  in  the  name 
of  plaintiffs  as  executors  instead  of 
as  tnistees  did  not  impair  the  acts 
within  the  scope  of  theu:  authority, 
and  that  the  presence  and  assent 
of  one  of  the  plaintiffs  rendered  it 
unnecessary  to  consider  the  ex- 
tent of  their  authority.  Id, 

5.  It  seems,  that  the  withdrawal  of 
the  executions  did  not  of  itself, 
under  the  circumstances,  operate 
to  discharge  the  surety  pro  taxUo. 

Id. 

6.  Also  JuUdy  that  the  stipulation  did 
not  impair  the  obligation  of  the 
surety  as  to  other  installments 
than  those  specified.  Id. 

To  try  cause  toithout  pleadings 

hinding. 
See  Cook  v.  AUen  (Mem.)  578 


STOCKHOLDER 

1.  Plaintiff's  testator,  M.,  was  a 
Btocldiolder  in  a  Vermont  mining 
corporation.  Its  directors  imposed 
an  assessment  upon  its  stock  and 
advertised  the  stock  of  M.  for  sale 
for  non-payment  thereof.  Prior 
to  the  sale  M.  tendered  to  the 
president  of  the  corporation,  at  its 
office,  during  business  hours,  his 
check  for  the  amount  of  the  as- 
sessment. The  president  refused 
to  accept,  but  made  no  objection 
as  to  form  or  amount.  The  stock 
was  sold  and  bought  in  by  the 
president.  M.  repeatedly  there- 
after offered  to  the  corporation 
and  to  its  president  the  amoimt  of 


the  assessment,  and  all  charges 
and  expenses  in  making  the  sale. 
In  an  action  brought  to  set  aside 
the  sale  and  to  restrain  a  transfer 
of  the  stock  to  the  purchaser,  held, 
that  in  the  absence  of  evidence  of 
want  of  authority  in  the  president 
the  tender  must  be  assumed  to 
have  been  properly  made  to  him; 
that  the  question  of  want  of  au- 
thority not  having  been  raised  up- 
on the  trial,  could  not  be  raised 
upon  appeal;  that  no  objections 
as  to  the  form  or  amount  of  the 
tender  having  been  made  at  the 
time,  they  were  waived  and  the 
tender  must  be  held  sufficient; 
that  a  sufficient  tender  having 
been  made,  the  sale  was  without 
authority  and  void,  and  the  plain- 
tiff was  entitled  to  the  equitable 
relief  claimed.  MiteJiea  v.  Vt.  O. 
M.  Go.  280 

2.  In  an  action  to  recover  an  unpaid 
balance  of  a  subscription  to  the 
capital  stock  of  a  manufacturing 
corporation,  where  it  appears  that 
defendant  subscribed  for  the  stock, 
acted  as  a  trustee  of  the  corpo- 
ration, took  part  in  its  manage- 
ment and  contracted  with  it  as  a 
corporation,  he  cannot  dispute  the 
validity  of  the  incorporation. 
Phanix  W.  Co.  v.  Badger.         294 

8.  A  subscription  to  the  articles  of 
incorporation,  with  a  statement  of 
the  number  of  shares  opposite  the 
name,  is  a  sufficient  and  bindine 
subscription  for  the  stock,  ana 
takes  effect  upon  the  filing  of  the 
certificate.  Id, 

4.  An  action  ihav  be  brought  upon 
the  original  subscription;  it  is  not 
necessary  to  aver  calls,  at  least 
after  the  lapse  of  two  years  from 
the  time  of  incorporation.         Id. 

5.  Such  an  action  brought  by  the 
corporation,  may  be  continued  by 
a  receiver  subsequently  appointed 
in  the  name  of  Uie  original  partv. 

Id. 

6.  An  abandonment  of  its  business 
by  the  corporation,  either  before 
or  after  the  commencement  of  the 
action,  is  no  defence  where  it  ap- 
pears that  the  incorporation  is  in- 
debted to  more  than  the  amount 
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of  the  subscription,  as  the  action 
is  prosecuted  for  the  benefit  of 
creditors.  Id. 

7.  An  objection  that  other  subscrib- 
ers who  have  not  paid  should  have 
been  made  parties,  is  not  available 
on  appeal  wherp  the  objection  was 
not  raised  by  answer,  and  where 
there  were  no  findings  or  requests 
to  find  in  reference  Siereto,  or  ex- 
ceptions raising  the  point.         Id. 

8.  The  refusal  of  a  referee  in  such 
an  action  to  allow  an  amendment 
of  the  answer  setting  up  that  the 

'  signature  of  another  apparent  sub- 
scriber was  not  genuine,  and  that 
defendant  was  misled  thereby,  is 
not  the  proper  subject  of  ezcep- 
tion;  if  Uie  referee  has  power  to 
allow  the  amendment,  it  is  matter 
of  discretion.  Id. 

9.  Subsequent  to  defendant's  sub- 
scription an  arrangement  was 
made,  with  the  approval  of  the 
corporation,  that  defendant  should 
transfer  a  portion  of  his  stock  to 
E.,  the  latter  delivenng  to  the  cor- 
poration his  notes  therefor,  in- 
dorsed by  defendant,  the  stock  to 
be  transferred  when  the  notes 
were  paid.  Notes  were  so  pven, 
which  were  renewed  from  time  to 
time.  One  of  the  renewals  was 
transferred  by  the  corporation  to 
P.  as  collateral  security.  P.  re- 
turned it  to  the  corporation,  and 
with  his  consent  it  was  produced 
and  offered  for  cancellation  on 
the  trial.  Hdd,  that  defendant 
was  not  entitled  to  have  the 
amount  thereof  deducted  from 
the  amount  due  on  his  subscrip- 
tion. iS. 


SUBSTITUTION   OP  PARTIES. 

Where  a  motion  was  made  to  sub- 
stitute the  personal  representa- 
tives of  a  surety,  a^inst  whom 
and  his  principal  a  iomt  judgment 
had  been  obtained,  as  aefendant 
in  his  stead,  he  having  died  after 
affirmance  by  the  General  Term, 
and  during  the  pendency  of  an 
appeal  to  this  court,  upon  which 
appeal  an  undertaking  had  been 
given  staying  execution,  held, 
that  the  motion  must  be  denied; 


that  there  could  be  no  propriety 
in  the  substitution,  as  the  judg- 
ment could  never  be  enforced  or 
properly  affirmed;  that  the  appeal 
could  not  be  continued  simply  for 
the  purpose  of  enabling  the  plain- 
tiff, in  case  of  affirmance,  to 
bring  an  action  upon  the  under- 
taking, as  there  could  be  no  lia- 
bility upon  the  imdertaking  after 
the  judgment  had  been  disclmrged, 
either  by  act  of  the  parties  or  ope- 
ration of  law.    lUkey  v.  Brawn, 

160 

SUPERVISOR. 

1.  A  board  of  supervisors  has  au- 
thority to  direct  the  purchase  of 
such  articles  of  furniture  as  are 
necessary  to  properly  equip  and 
furnish  the  county  jail;  and  an 
account  for  articles  so  purchased 
is  a  proper  coimty  charge.  Schsnek 
y.  Mayor,  etc.  44 

2.  The  supervisors  of  the  county  of 
New  York  have  the  same  power 
as  to  furnishing  what  is  knovim 
and  recognized  by  law  as  the 
county  jail,  i.  e.,  "the  Ludlow 
street  jail,"  although  such  jail 
may  technically  be  the  property 
of  the  city;  and  this  is  so,  assum- 
ing that  such  jail  cannot  be  used 
for  the  confinement  of  criminals 
sentenced  by  State  courts,  and 
that  judgment  debtors  committed 
upon  executions  issued  out  of 
courts  of  record  are  absolutely 
bound  to  support  themselves.   Id. 

8.  Accordingly,  held,  that  the  act  of 
1874  (chap.  180,  Laws  of  1874),  re- 
pealing the  act  of  1878  (chap.  525. 
Laws  of  1878),  which  amended  the 
act  of  1867  (chap.  664,  Laws  of 
1667),  enabling  the  supervisors  of 
Montgomery  county  to  refund  il- 
legal taxes,  did  not  restore  the  act 
of  1867,  but  both  were  abrogated. 
Beople  ex  rd.  v.  Sttprs.  Mont.  Co. 

109 

4.  As  by  the  statutes  so  repealed,  as 
above  stated,  the  amount  of  a 
claim  for  a  tax  illegally  assessed 
and  paid,  when  determined  by 
the  board  of  supervisors,  was 
made  a  county  charge,  and  said 
board  had  no  discretion  to  allow 
or  disallow  the  same,  or  in  de- 
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termining  whether  they^  would  or 
would  not  audit  or  adjust  it,  the 
functions  of  the  board.  Judicial 
in  tiieir  character,  and  so  final 
and  conclusive  imtil  reversed, 
were  limited  to  ascertaining  the 
amount.  A  repeal,  therefore,  of 
the  act  making  the  claim  a  county 
charge  did  not  reverse  any  judicial 
determination  of  the  boajrd.       Id. 

5.  Accordingly,  held,  where,  prior 
to  the  passage  of  the  repealing 
act,  a  claim  had  been  presented 
to  the  board  of  supervisors,  and 
the  amount  thereoi  fixed  and  de- 
termined by  it,  but  the  same  had 
not  been  collected  and  paid,  that 
the  action  of  the  board  did  not 
add  to  the  force  or  effect  of  the 
statutes,  or  make  them  irrepeal- 
able,  and  that,  by  the  repeal,  all  of 
the  proceedings  of  the  board  fell 
with  them.  Id, 

6.  The  cases  wherein  the  actions  of 
boards  of  supervisors,  in  the  set- 
tlement of  disputed  claims,  or  in 
the  audit  and  allowance  of  county 
charges,  are  regarded  as  in  their 
nature  judicial,  are  where  the 
whole  matter  is  within  their  juris- 
diction. Id. 

7.  The  provision  of  the  "act  to  re- 
duce itie  number  of  town  officers,'" 
etc.  (§  26,  chap.  180,  Law  of  1845, 
as  amended  by  §  13,  chap.  455, 
Laws  of  1847),  providing  for  the 
payment  of  the  fees  of  ma^strates 
and  other  officers  for  certam  crimi- 
nal proceedings  by  the  towns  or 
cities  where  the  onence  was^  com- 
mitted, does  not  embrace  the  fees 
of  a  ^eriff  as  jailer  or  otherwise. 
It  was  intended  only  to  apply  to  the 
fees  of  local  officers  in  preliminary 
criminal  proceedings  in  cases  un- 
der the  grade  of  felony;  not  to 
affect  the  liability  of  a  county  for 
services  of  county  officers  after 
commitment,  either  for  trial  or 
upon  sentence.  People  ex  rd.  v. 
Bwprs.  Col,  Co.  880 

8.  The  accounts  of  a  sheriff  for  re- 
ceiving prisoners  into  and  dis- 
charging them  from  jail,  and  for 
their  board  while  confined  therein, 
are  properly  county  charges.  (Tit. 
1,  art.  1,  §  8,  chap.  460,  Laws  of 
1847;  IR  8.,  885,  §8.)  Id. 


9.  The  liability  of  a  county  extends 
not  only  to  such  official  services  in 
cases  strictly  criminal,  but  includes 
also  quasi  criminal  offences;  such 
as  violations  of  city  ordinances, 
the  only  distinction  beine  that,  in 
the  latter  cases,  instead  of  the 
statutory  fee,  the  board  of  super- 
visors have  power  to  fix  the  com- 
pensation. Id. 

10.  Accordingly,  held,  that  the  grant- 
ing of  a  wnt  of  mcmdamus  was 
proper  to  compel  a  board  of  su- 
pervisors to  audit  the  accounts  of 
the  county  sheriff,  as  jailer,  for  re- 
ceiving, discharging  and  boardi^ 
prisoners  committed  by  the  ofll- 
cers  of  a  city  for  misdemeanors 
and  violations  of  city  ordinances. 

Id. 


SUPERVISOR   OF   ELECTIONS 
(NEW  YORK  CITY). 


Aeeeptamce  of  that  office  a  re- 


Hnquiehment  of  eUy  office  under  New 
Torh  chwrter. 
See  Da/oefn/pori  v.  Mayor,  etc,     456 


SURROGATE'S  COURT. 

1.  In  an  action  to  recover  damages 
for  the  alle^d  negligent  killing  of 
plaintiff's  intestate,  an  infant,  it 
appeared  that,  at  the  time  of  the 
accident,  plaintiff,  who  was  the 
father  of  the  child,  lived,  and  for 
seven  months  prior  thereto  had 
lived,  in  New  York;  he  came  from 
Englaud,  and  his  wife  and  child 
were  coining  to  join  and  live  with 
him.  HeUd,  that  the  evidence  was 
sufficient  to  show  prima  facie  that 
he  was  domiciled  in  New  York; 
and  so  that  his  child  was  an  in- 
habitant thereof;  and  that  the  sur- 
rogate of  that  county  properly 
is^ed  letters  of  administration  to 
him.    Kmnedy  v.  ByaU.  380 

2.  Plaintiff  testified  that  he  came  to 
New  York  for  the  purpose  of 
making  a  home  and  a  living  there. 
This  was  stricken  out  on  motion  of 
defendant's  counsel.  Held,  error; 
that  the  evidence  was  proper  and 
material  on  the  question  of  resi- 
dence. Id. 
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tionB  as  to  the  disposition  of  mon- 
eys collected  by  him,  by  levy  and 
sale  under  the  executions.  PluUips 
V.  Wheeler.  104 

2.  The  provision  of  the  Code  (sub.  4, 
§  401),  providing  that  motions 
must  be  made  in  the  district  in 
which  the  action  is  triable,  or  in 
an  adjoining  county,  etc.,  refers 
to  motions  in  an  action  while  it  is 
pending,  or  such  as  relate  in  some 
way  to  its  pendency  or  procedure. 

Id, 

8.  Prior  to  the  making  of  such  a  mo- 
tion the  sheriff  hi^  commenced 
an  action  against  all  the  execution 
creditors,  to  determine  their  re- 
spective rights;  some  of  the  de- 
fendants answered,  one  demurred 
on  the  ground  that  the  complaint 
did  not  state  facts  constituting  a 
cause  of  action  ;  the  demurrer  was 
sustained  by  the  General  Term. 
The  action  was  pending  at  the 
time  of  making  the  motion.  BM, 
that  this  was  no  bar  to  the  motion ; 
that  it  was  at  least  a  matter  of 
discretion  with  the  court,  whether 
or  not  to  grant  relief  on  the  motion 
during  the  pendency  of  the  action. 

Id. 

4.  The  provision  of  the  "act  to  re- 
duce the  number  of  town  officers/* 
etc.  (g  26,  chap.  180,  Laws  of  1845, 
as  amended  by  §  13,  chap.  455, 
Laws  of  1847),  providing  for  the 
payment  of  the  fees  of  ma^strates 
and  other  officers  for  certam  crim- 
inal proceedings  bv  the  towns  or 
cities  where  the  offence  was  com- 
mitted, does  not  embrace  the  fees 
of  a  sheriff  as  jailer  or  otherwise. 
It  was  intended  only  to  apply  to 
the  fees  of  local  officers  in  prelim- 
inary criminal  proceedings  m  cases 
imder  the  ^rade  of  felony;  not  to 
affect  the  liability  of  a  county  for 
services  of  county  officers  after 
commitment,  either  for  trial  or 
upon  sentence.  People  ex  rd.  v 
Stiprs.  CoL  Co.  880 

6.  The  accounts  of  a  sheriff  for  re- 
ceiving prisoners  into  and  dis- 
chargmg  them  from  iail,  and  for 
their  board  while connned  therein, 
are  properly  county  charges.  (Tit. 
1,  art.  I,  §  8,  chap.  460,  Laws  of 
1847;  IR.  a,  885,  §3.)  Id, 


6.  The  liability  of  a  countv  extends 
not  only  to  such  official  services 
in  cases  strictly  criminal,  but  in- 
cludes also  qu4MirCT\miii9\  offences, 
such  as  violation  of  city  ordi- 
nances, the  only  distinction  being 
that,  in  the  latter  case,  instead  oi 
the  statutory  fee,  the  board  of  su- 
pervisors have  power  to  fix  the 
compensation.  Id. 

7.  Accordingly  held,  that  the  grant- 
ing of  a  writ  of  mandaanue  was 
proper  to  compel  a  board  of  super- 
visors to  audit  the  accounts  of  the 
county  sheriff,  as  jailer,  for  receiv- 
ing, discharging  and  boardi^ 
prisoners  committed  by  the  offi- 
cers of  a  city  for  misdemeanors 
and  violations  of  city  ordidances. 

Id. 

SHIPPma 

1.  The  rule  of  mercantile  law 
maldne  the  master  of  a  vessel 
liable  for  the  negligent  acts  of 
those  under  his  authority,  to  the 
same  extent  as  if  he  was  the 
owner,  applies  without  regard  to 
the  question  whether  the  officers 
or  men  were  employed  by  himself 
or  the  owners.    Kennedy  v.  ByaU. 

879. 

2.  The  authority  given  to  the  health 
officer  of  the  port  of  New  York 
bv  the  statute  (chap.  275,  Laws  of 
1850)  to  take  charge  of  a  vessel 
subject  to  quarantine,  and  to  con- 
trol and  direct,  so  far  as  necessary 
for  quarantine  purposes,  the 
master  and  other  employes 
thereon,  is  but  temporary  and 
specific;  and  the  officers  and  men 
employed  upon  the  vessel  are  not 
in  any  sense  his  agents  or  servants 
after  his  duties  onboard  the  vessel 
are  performed  and  he  has  left  it; 
it  devolves  upon  the  master  to  see 
that  the  vessel  is  restored  to  a 
proper  condition  for  the  comfort 
and  safety  of  passengers.  Id, 

8.  Defendant  was  in  command  of  a 
steamship  at  quarantine,  which 
was  directed  to  be  fumigated  by 
the  deputy  health  officer  of  the 
port  of  Sew  York;  by  whose 
order,  the  chief  steward  cleared 
the  passengers  from  the  steerage, 
and    utenols     containing    some 
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poisonous  substance  were  placed 
therein  for  the  purpose  of  fuml- 
^tion.  The  health  officer  gave 
instructions  as  to  the  length  of 
time  the  steerage  should  remain 
closed,  and  as  to  the  removal  of 
the  vessels;  one  of  these,  an  ordi- 
nary drinking  cup,  was  not  re- 
moved with  the  others,  and  plain- 
tiff's  intestate,  a  child  four  years 
and  nine  months  old,  who,  with 
his  mother,  had  been  ordered  by 
the  steward  to  return  to  the  steer- 
age cabin,  drank  some  of  the 
poison  in  the  cup,  and  died  from 
the  effects  thereof.  In  an  action 
to  recover  damages,  hdd,  that  it 
was  within  the  line  of  the  defend- 
ant's duty  to  see  that  the  poison 
was  removed;  and  for  his  negli- 
gence, or  the  negligence  of  his 
subordinates,  in  omitting  to  dis- 
charge this  duty,  he  was  liable. 

Id, 

4.  Also  hdd,  that,  as  the  mother  of 
the  deceased  had  been  directed  to 
return  to  the  cabin,  she  had  the 
right  to  infer  that  every  thin^  was 
si3e,  and  that  no  extraordmary 
diligence  on  her  part  was  required 
for  Uie  protection  of  her  child. 

Id, 


SPECIFIC  PERFORMANCE. 

1.  Plaintiff  and  defendant  entered 
into  a  verbal  agreement  to  pur- 
chase and  improve  real  estate  on 
joint  account,  sharing  equally  the 
profits  and  losses.  Under  this 
arrangement  two  farms  were  pur- 
chased, which  were  conveyed  to 
the  parties  jointly.  A  third  farm 
was  contracted  for  by  their  agent 
in  his  own  name,  but  defendant, 
without  the  knowledge  or  consent 
of  plaintiff,  proctired  an  assign- 
ment of  the  contract  and  a  con- 
veyance of  the  farm  to  himself. 
The  parties  made  permanent  im- 
provements from  tmie  to  time  at 
their  joint  expense  upon,  and  pur- 
chased cattle  and  other  property 
for,  all  and  each  of  the  farms. 
All  three  were  treated  alike,  and 

Slaintiff,  with  the  knowledge  of 
efendant,  directed  about  work 
and  improvements  upon  the  last 
one  purchased  and  made  pay- 
ments therefor,  he  and  def enoant 

SicKiua.— Vol.  XXIL      88 


visiting  it  toj^ther,  talking  in 
reference  to  disposing  of  the  per- 
sonal property  thereon  and  of  an 
interest  therem,  without  any  inti- 
mation on  the  part  of  defendant 
that  plaintiff  was  not  a  joint  owner 
with  him.  Plaintiff  advanced 
money  from  time  to  time  on  ac- 
count of  all  the  purchases  without 
distinction.  In  an  action  to  com- 
pel defendant  to  convev  an  undi- 
vided interest  in  said  farm  to 
plaintiff,  Jield,  that  the  agreement 
was  not  within  the  statute  of 
frauds,  but  was  valid  as  forming 
a  partnership  for  the  purchase  of 
lands;  that  the  farm  in  question 
was  included  in  the  agreement, 
and  the  defendant,  having  taken 
title  in  fraud  of  plaintiff's  right,  a 
resulting  trust  arose  in  favor  of 
the  latter;  that  it  was  not  neces- 
sary*  for  plaintiff  to  resort  to  an 
action  to  dissolve  the  partnership 
and  for  an  accounting,  but  that 
plaintiff  was  entitled  to  the  relief 
sought.     Traphagen  v.  Burt.      80 

,  After  discovery  by  plaintiff  of  the 
fact  that  the  farm  was  conveyed 
to  defendant,  the  parties  entered 
into  an  agreement  that  plaintiff 
should  convey  to  defendant  his 
interest  in  one  of  the  other  farms, 
and  in  the  personal  property 
thereon,  defendant  agreeing 
amon^  other  thin^,  to  convey  to 
plaintiff  an  undivided  one-half 
interest  in  the  farm  in  question. 
The  agreement  was  fully  executed 
save  in  respect  to  such  conveyance, 
which  defendant  refused  to  exe- 
cute. Uddf  that  aside  from  the 
question  of  the  copartnership, 
plaintiff  was  entitled  to  and  could 
enforce  a  specific  performance  in 
this  particular.  Id. 


STATE. 

I.  The  legislature  has  power  to 
authorize  the  lands  of  the  State  to 
be  assessed  for  local  improve- 
ments.   SUUey.  Oity  of  Eodu%ier. 

528 

\.  The  provision  of  the  Revised 
Statutes  (1  R  S.,  887,  §  1)  ex- 
empting from  taxation  lands 
belonging  to  the  State  relates  to 
general,  county  and  State  taxes; 
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7.  Bzoeptimis  will  not  lie  to  the  Ian- 1 
goage  of  the  jadge  in  giving  in-  • 
Btnictions  to  a  jory,  nnlesB  it  is  - 
sach  as  to  convey  a  wrone  impres- 
sion, or  to  mislead  as  to  &elawof 
the  case.     Oimia  y.  Second  Ave.  R. 
Co.  596 


'Erroneou$  charge  in  action  for 


damagee  from  owrflow  of  water  im- 
properly eujfered  to  aeeumuUUe.on  de- ' 
fendarie  premises. 

See  Jutte  v.  Hughes,  26S  | 

Error  in    ruling,    when  not 

ground  for  appeal, 
SeeBenneU  v.  Lye.  M.  Ins,  Go.  274 
Suffldency  cf  ehanrge  on  ques- 
tion of  negUgenee. 

See  Weber  v.  N.  T.  C.  B,  IL  Co. 
(Mem.)  587 


TRUSTS  AND  TRUSTEES. 

A  creditor  at  large  cannot  maintain 
an  action  to  enforce  a  resulting 
trust,  under  the  statute  of  uses 
and  trusts  (1  R  S.,  728,  §  52  ),  in 
lands  purchased  and  paid  for  by 
his  debtor,  and  by  direction  of 
the  debtor  deeded  to  another;  and 
this  is  so,  although  the  debtor  is 
dead,  and  died  insoWent.  Estes 
y.  WUcox,  264 

lifhen  fra/ud  creates  resulting 

trust. 
See  Traphagen  v.  Burt  80 


UNDERTAKING. 

Upon  an  appeal  to  this  court  from 
an  order  under  subdivision  4  of 
section  11  of  the  Code,  an  undez^ 
taking  is  necessary.  Ootedin  v. 
Teal,  581 

On  appeal  by  one  joint^maker 

of  promissory  note  u>ho  signed  as 
surety,  discharged  by  his  dea&. 

See  Bisley  y.  Brown,  160 

On  ir^unction,  assessment  of 

damages  of. 

See  Blacker  ▼.  Ifevin,  550. 


USURY. 

One  R  agreed  with  the  agent  of 
defendants'  testator  A.  for  a  loan 


for  ax^  days  upon  oevtaiD  f ocged 
railroad  bonds.  The  agreemeat 
was  for  a  loan  of  eighty-five  per 
cent  on  the  face  of  the 'bonds  for 
sixty  days  at  one  and  one-bidf  per 
cent  per  month,  with  seven  per 
cent  rebate  in  case  the  loan  wse 
taken  up  b^ore,  R  having  the 
privilege  of  taking  it  op  at  any 
time.  After  the  terms  of  the  losn 
were  settled,  the  Sigenl  proposed 
that  to  avoid  trouble  the  bonds 
should  be  sold  to  A.  direct,  he 
.  living  a  contract  to  sell  them  back 
m  sixty  days  for  the  amount  of 
*the  loan  and  the  sum  agreed  to  be 
paid  therefor.  This  form  of 
the  transaction  was  according^ 
adopted,  the  bonds  deliverea, 
the  money  advanced  and  the 
contract  signed  and  delivered 
on  behalf  of  A.  R  subsequently 
contracted  to  seU  the  bonds  to 
plaintiff;  the  bonds  were  delivered 
by  A.'s  agent,  who  received  the 
purchase-money,  deducted  the 
amount  due  A.  and  paid  over  the 
residue  to  R  In  an  action  to  re- 
cover back  the  purchase-money, 
held,  that,  whether  the  loan  was 
usurious  or  not,  A.  had  no  title  to 
the  bonds,  save  as  pledgee,  the 
title  remaining  in  R,  who  had 
the  right  to  sell  them  and  to  re- 
quire A.  to  deliver  at  any  time  on 
being  paid  the  loan;  that  the 
question  of  usury  was  one  be- 
tween R  and  A.,  which  in  no 
manner  affected  the  rights  of 
plaintiff;  that  defendimts  were  not 
estopped  from  setting  up  the  real 
transaction,  because  the  form  of 
a  sale  was  resorted  to  to  evade  the 
usury  laws;  and  that  they  were 
not  responsible  for  the  genuine- 
ness of  the  bonds.  Bakery,  AmoL 

449 


VENDOR  AND  PURCHASER 

1.  The  provision  of  the  mechanic's 
lien  law  for  the  city  of  New  York 
of  1863  (§  14,  chap.  500,  Laws  of 
1868),  declaring  that  for  the  pur- 
poses of  the  act  one  who  has  sold 
lands  "upon  an  executory  con- 
tract of  purchase  contingent  upon 
the  erection  of  buildings  thereon 
shall  be  deemed  the  owner,  and 
the  vendee  the  contractor,"  does 
not  change  the  actual  relation  he- 
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tween  the  vendor  and  vendee,  or 
vary  their  legal  rights  as  to  each 
other,  or  to  third  persons,  except 
for  the  purposes  of  the  lien  author- 
ized by  it.    Schuyler  y.  Hay toard, 

253 

*l.  Where  a  vendee  has  been  induced 
to  purchase  property  bv  means  of 
fraud  on  the  part  t>f  the  vendor, 
mere  want  of  diligence  in  discov- 
ering the  fraud,  does  not  deprive 
the  vendee  of  his  right  to  rescind 
because  thereof ;  he  owes  the  fraud- 
ulent vendor  no  duty  of  active 
vigilance,  and  if  he  acts  promptly 
after  actual  discovery  of  the  fraud, 
he  has  a  perfect  right  to  rescind. 
BaJcer  v.  Leter,  804 

8.  It  seems  that,  as  a  general  rule,  a 
delay  to  rescind,  after  discovery 
of  the  fraud,  does  not  operate  as 
a  waiver  of  the  right,  or  as  a  con- 
firmation of  the  fraudulent  con- 
tract. Id. 

4  Defendant  and  plaintifTs  testator, 
W.,  contracted  for  the  sale,  by  the 
former  to  the  latter,  of  a  certain 
piece  of  land.  The  contract,  af- 
ter describing  the  land  by  metes 
and  bounds,  thus  continues : 
**  containing  fifty-four  fifteen-hun- 
dredths  acres  of  land,  be  the  same 
more  or  less,  for  the  sum  of  three 
hundred  and  fifty  dollars  per  acre," 
which  W.  agreed  to  pay.  "When 
the  deed  was  executed,  defendant 
claimed  that  the  surveyor  had 
made  a  mistake,  that  there  was 
in  fact  fifty-six  fifteen  one-hun- 
dredths  acres;  the  purchase-price 
for  that  quantity  at  the  agreed 
price  per  acre  was  inserted  as  the 
consideration  in  the  deed,  and  was 
paid  by  W.  Following  the  de- 
scription in  the  deed  were  the 
words,  "containing  fifty-six  and 
fifteen  one-hundredths  acres  of 
land,  be  the  same  more  or  less." 
There  was,  in  fact,  but  forty- 
eight  forty-seven  one-hundredths 
acres  in  the  piece.  In  an  action 
to  recover  back  the  payment  in 
excess  of  the  purchase-price  of 
the  actual  quantity,  held,  that  tak- 
ing the  contract  and  deed  togeth- 
er, it  appeared  that  the  sale  was 
by  the  acre,  not  by  the  piece,  and 
that  plaintifF  was  entitled  to  re- 
cover.    Wilson  V.  RomdaU.        388 


Whn^  wndor  ehenyeable  with 

fravd. 
See  Wright  v.  Bravon.  1 


VERIFICATION. 

Of  petition  to  remove  cause  to 

United  States  Court  necessity  of,  and 
when  properly  made  by  attorney  or 
agent 

Shaft  V.  P.  M.  L.  Ins.  Co.         544 


WAIVER. 

1.  Where  a  judgment  has  been  affirm- 
ed by  the  General  Term,  with  costs, 
an  entry  of  judgment  without  in- 
cluding costs  is  regular;  the  re- 
spondent may  waive  costs,  and, 
by  entering  up  judgment  upon  the 
order  of  amrmance  without  insert- 
ing them,  he  does  waive  them. 
Whitney  v.  Townsend.  40 

2.  Where  exceptions  have  been  taken 
upon  a  trial  it  is,  in  general,  erro- 
neous to  direct  a  verdict  subject 
to  the  opinion  of  the  court  at  Gen- 
eral Term ;  but  if  the  parties  con- 
sent to  such  a  disposition  of  the 
case,  this  is  an  abandonment  or 
waiver  of  the  exceptions,  and  the}*^ 
will  be  disregarded.  Byrnes  v. 
City  of  Gohoes.  204 

Olijeetions  to  fbrm  and  amount 

of  tender  not  made  at  ti.ne  considered 

MitcheU y.V.  CM.  Co.  280 

Of  forfeiture  from  breach  of 

conditions  in  deed,  what  is. 

Cook  V.  Wa/rdevhS,  etc.    (Mem.)   594 


WARRANTY. 

1.  Defendants  contracted  to  sell  and 
deliver  to  plaintiff  a  quantity  of 
books  at  stipulated  prices,  receiv- 
ing in  payment  therefor  the  prom- 
issory note  of  L.  Before  and  about 
the  time  of  thedeliverv  of  the  note, 
plaintiff  stated  to  defendants  that 
the  note  was  good,  and  would  be 
paid  at  maturity;  that  he  would 
guarantee  that  the  note  would  bo 
paid,  and  that  the  maker  was  re- 
sponsible. The  note  was  not  good. 
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was  not  paid  at  maturity,  and  the 
maker  was  not  responsible.  In 
an  action  for  breach  of  the  con- 
tract, in  failing  to  deliver  the 
books,  it  appeared  that  defend- 
ants made  inquiries  of  others  as 
to  the  responsibility  of  the  maker, 
and  received  favorable  answers, 
which  they  believed,  and  upon 
which  they,  to  a  certain  extent, 
relied.  Defendant  B.,  who  made 
the  contract,  testified  that  he  re- 
lied upon  plaintiff's  statements. 
Held,  that  defendants'  testimony 
was  not  contradicted  by,  or  incon- 
sistent with,  the  fact  that  he  be- 
lieved, from  information  derived 
from  others,  that  the  maker  was 
respopsible;  that  such  belief  would 
not  prevent  the  enforcement  of  a 
warranty  if  made;  and  that  the 
statements  of  the  plaintiff  consti- 
tuted a  warranty.     Brii>oe  v.  Burr. 

287 

2.  Also  hM,  that  such  a  parol  war- 
ranty was  not  invalidated  by  the 
statute  of  frauds.  Id. 

In  policies  of  itisuranee. 

See  Flynn  v.  E,  L.  Ins.  Co.       500 

In  policy  of  life  insurance  ma- 

teriaXUy  of  fact  warranted^  cannot  be 
considered. 

See  Barteau  v.  M.  L.  Ins.  Go. 
(Mem.)  595 

WIDOW. 

When  not  induded  in  gift  to 

next  of  kin  in  toUl. 

See  Murdoch  v.  Ward.  887 

Bigkt  to  damages  for  withhold- 
ing dower. 

See  Kyle  v.  Kyle.  400 


WILLS. 

1.  H.  devised  certain  real  estate  to 
his  wife  "  to  be  used  and  enjoyed 
by  her  during  her  natural  life,  and 
from  and  immediately  after  her 
decease  *  *  *  to  be  divided 
equally  among  "  his  children.  By 
a  codicil  he  authorized  his  wife  to 
fleU  and  convey  his  real  estate, 
subject,  however,  to  the  approval 
of  all  his  heirs  surviving  at  the 
thne  of  such  sale.  After  the  death 
of  H.,  the  widow,  with  the  con- 
sent of  the  surviving  heirs,  sold 


and  conveyed  said  real  estate^  bat, 
prior  thereto,  two  judgmenta  had 
been  recovered  and  docketed 
Wiinst  A .,  one  of  the  children. 
Upon  a  case  submitted  to  deter- 
mine the  validity  of  the  title  so 
conveyed,  held,  that  upon  the 
death  of  H.  his  children  took  a 
vested  remainder  in  the  lands  so 
devised,  subject  to  be  defeated  by 
a  sale  under  the  power  given  to 
the  widow ;  that  such  power  did 
not  enlarge  the  widow's  estate  into 
a  fee,  nor  was  it  the  testator's 
intention  to  give  to  her  the  whole 
proceeds  in  case  of  sale;  but  that 
the  parties  should  take  the  same 
interest  therein  as  they  had  in 
the  lands,  she  to  have  the  income, 
and  upon  her  death  the, principal 
to  go  to  the  children ;  that  the 
judgments  against  A.  became  liens 
upon  his  interest,  subject,  how- 
ever, to  the  power  of  sale;  and 
that  a  bona  jide  sale  gave  to  the 
purchaser  a  good  title,  free  from 
such  liens,  they  being  transferred 
from  the  lands,  and  attaching  to 
the  interest  of  A.  in  the  proceeds. 
Ackennan  v.  Chrton.  63 

2.  The  will  of  C,  after  various  spe- 
cific devises  in  fee  of  portions  of 
a  farm  conveyed  to  him  by  G., 
contained  a  devise  of  100  acres  of 
land  to  his  grandson,  A. ,  and  ''  the 
remainder  of  land"  belonging  to 
him,  of  the  farm  conveyed  bv  G., 
he  devised  to  the  plaintiff.  There 
remained  of  said  farm,  over  and 
above  the  specific  devises,  about 
sixteen  acres.  By  a  codicil  made 
a  few  days  subsequent  to  the  will, 
a  life  estate  in  said  100  acres  was 
devised  to  the  testator's  wife. 
After  the  death  of  A.  and  the  tes- 
tator's widow,  plaintiff  brought 
ejectment  for  the  100  acres.  Mkd, 
that,  assuming  the  devise  to  A. 
was  only  of  a  hf  e  estate,  the  clause 
devising  the  *'  remainder  of  land  " 
referrea  only  to  the  residue  of  the 
farm  not  before  devised  or  speci- 
fied, and  did  not  convey  the  re- 
mainder of  estate  in  said  100  acres 
after  the  two  successive  life 
estates;  and  that,  therefore,  plain- 
tiff had  no  title  to  the  land  in 
question.    Christie  v.  Hawley.   133. 

8.  The  will  of  I.  appointed  thxee 
executors  and  directed  that  one  of 
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them  should  "receive  a  oonunis- 
810X1  of  six  per  cent  upon  all 
moneys  collected  by  him.  HM, 
that  this  did  not  entitle  the  execu- 
tor to  the  commission  on  the  entire 
proceeds  of  the  estate,  or  upon  all 
sums  received  by  the  executor; 
but  only  on  collections,  ^ving  the 
word  its  ordinary  meamng.  Ire- 
land y,  Goru,  843 

4.  The  will  of  P.,  after  various  spe- 
cific legacies  and  devises,  gave  the 
residue  of  his  estate,  real  and  per- 
sonal, to  his  executors,  in  trust, 
to  pay  the  income  and  profits  to 
two  brothers  and  two  sisters  of  the 
testator,  in  equal  proportion,  dur- 
ing their  joint  lives,  and,  after 
their  "several  deaths,"  to  divide 
tJie  said  residuary  estate  equally 
among  their  children.  The  pro- 
vision closed  thus :  "In  case 
either  of  my  said  brothers  or 
sisters  shall  die,  leaving  the  others 
surviving,  then  the  income  herein 
intended  for  the  one  or  the  other 
so  dying  shall  be  paid  to  the  issue 
or  the  representative  of  the  one 
or  the  other  so  dying."  In  an 
action  for  a  construction  of  the 
will,  hM,  that  the  design  of  the 
testator  was,  that  the  corpus  of  the 
estate  should  remain  unaivided  in 
the  hands  of  the  executors  until 
the  decease  of  all  of  the  brothers 
and  sisters  named;  that  the  inter- 
ests of  the  children  of  the  respect- 
ive brothers  and  sisters  named  did 
not  vest  in  them  at  the  death  of 
the  testator,  but  was  future,  and 
contingent  upon  surviving  the 
parent;  and  that  the  provision  was 
in  contravention  of  the  statute 
gainst  perpetuity,  and  so  void. 
Q>Uan  V.  Fbz.  848 

5.  Where  a  testator,  immediately 
after  and  in  connection  with,  a 
provision  in  his  will  for  certain 
of  his  children,  makes  a  gift  to  his 
other  children,  speaking  of  them 
as  a  specified  number,  which  is 
less  or  greater  than  the  number 
in  existence  at  the  date  of  his 
will,  the  number  will  be  rejected 
on  presumption  of  a  mistake,  and 
all  the  other  children  will  be  en- 
titled to  share  in  the  gift,  unless 
from  other  portions  of  the  will  it 
can  be  inferred  that  all  were  not, 
and  who  were  the  particular  child- 


ren Intended.    KMfleuchY.  KaHh 
fieUch,  354 

6.  K.,  at  the  time  of  making  his 
will,  had  nine  children,  all  of 
whom  survived  him.  By  his 
will  he  gave  to  five  of  his  children 
pecuniary  legacies  for  life,  with 
remainder  to  their  issue,  to  his 
daughter  J.  he  gave  certain  speci- 
fied real  and  personal  property. 
He  then,  by  the  fifth  clause  of  his 
will,  gave  to  the  remaining  three 
children  certain  real  estate,  "  sub- 

iect,  however,  to  the  payment  of 
U 18, 000  to  the  other  eight  ot  mv 
children,"  to  be  secured  by  bona, 
and  by  mortgage  on  the  real 
estate  devised.  Be  devised  to  his 
son  F.  certain  real  estate,  subject 
to  the  payment  of  $15,000  to  his 
executors.  By  the  ninth  clause 
of  his  will  he  declared  it  to  be 
his  intention  that  the  said  $118,000 
and  $15,000  "shall  make  part  of 
the  amount  specifically  devised  to 
my  children,  and  sliall  not  be 
considered  as  additional  or  in 
excess  thereof. "  In  an  action  for 
a  construction  of  the  'will,  Jield 
(Earl,  J.,  dissenting),  that  the 
word  "eight,"  in  the  fifth  clause, 
should  be  disregarded;  and  that, 
had  there  been  no  further  ex- 
pression of  intent,  the  six  "other 
children"  would  each  take  an 
equal  share  in  the  $118,000  bond 
and  mortgage;  but  that  the  ex- 
press declaration  of  the  testator's 
intent  in  the  ninth  clause,  must 

fovem,  and  this  excluded  his 
aughter  J.  from  any  share  there- 
in: First.  Because  the  $118,000 
and  the  $15,000  were  alike  affect- 
ed, and  were  both  to  be  a  part  of 
the  "amount  specifically  devised," 
and  J.  confessedly  liad  no  claim  to 
any  part  of  the  $15,000.  Second. 
Because  a  share  in  neither  could 
be  made  part  of  an  "amount 
specifically  devised,"  where  no 
mone^  or  security  was  given, 
but  sunply  specific  real  and  per- 
sonal property;  as  money  or  se- 
curities could  not  become  part  of 
apiece  of  real  estate,  or  of  a 
certain  chattel,  and  if  received 
by  the  donee  must  be  in  addition 
thereto.  Id. 

7.  The    testator    devised   and    be- 
queathed his  residuary  estate  to 
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hi6  nine  children  equally.  By  a 
codicil  he  authorized  his  execu- 
tors to  sell  his  real  estate  not 
specifically  devised,  and  directed 
that  the  pecuniary  legacies  should 
not  be  paid  over  to  the  life  tenants, 
but  upon  their  decease,  respec- 
tively, to  their  issue,  they  receiv- 
ing only  the  Income;  no  provision 
was  made  in  the  will  for  the  pay- 
ment of  the  testator's  debts;  his 
personal  property  was  much  more 
than  sufficient  to  pay  them,  but 
the  residue,  with  the  $118,000  and 
the  $  1 5,000  added,  was  insufficient 
to  pay  the  pecuniary  legacies. 
Held,  tliat  the  intent  of  the  testator 
was  to  charge  the  pecuniary  lega- 
cies upon  the  residuary  real 
estate,  and  to  authorize  the  sale 
thereof,  if  necessanr  to  make  up 
the  sum  required  for  their  pay- 
ment. Id. 

8.  The  will  of  W.  devised  and  be- 
queathed his  residuary  estate  to 
his  executors  to  convert  into 
money,  and,  after  paying  debts, 
etc.,  to  pay  the  remainder  to  his 
children,  in  equal  shares;  to  his 
sons,  their  respective  shares  when 
they  became  of  age,  or  thereafter, 
in  such  sums  as  the  executors 
should  deem  best;  and  in  case  the 
whole  principal  should  not  be  paid 
to  them,  or  either  of  them,  during 
their  lives,  then  the  residue  to  be 
**  equally  divided  among  and  paid 
to  the  persons  entitled  thereto  as 
their,  or  either  of  their,  next  of 
kin,  according  to  the  laws  of  the 
State  of  New  York,  and  as  if  the 
same  were  personal  property,  and 
they,  or  either  of  them,  haa  died 
intestate."  By  another  clause,  it 
was  provided  that  if  any  of  the 
children  should  die  without 
issue,  his  or  her  share  should  go 
to  the  survivors.  One  of  the 
sons  died  before  his  share  had 
been  fully  paid,  leaving  a  widow 
and  one  child.  In  an  action  for  an 
interpretation  of  the  will,  held 
(Miller,  J. ,  dissenting),  that  the 
widow  was  not  entitled  to  any 
portion  of  the  residue,  but  that 
the  whole  thereof  belonged  to  the 
child.    Murdoch  v.  Ward,         887 

9.  Where  the  name  of  a  person  ap- 
pears to  an  instrument  purporting 
to  be  his  will,  and  he   acknowl- 


edges to  witnesses  that  it  was 
subscribed  by  him,  or  for  him, 
and  adopted  by  him,  it  is  a  good 
subscription  of  the  paper  as  a 
will;  but  in  the  absence  of  a  sub- 
scription in  the  presence  of  the 
witnesses,  there  must  be  substan- 
tially such  an  acknowledgment. 
SisierB  of  Charity  v.  KeUy,       409 

10.  The  provision  of  the  statute  of 
wills  (5J  R  8.,  63,  §  40),  requiring 
a  testator  to  subscribe  "  at  the  end 
of  the  will,"  means  the  end  of 
the  instrument  as  a  completed 
whole,  and  where  the  name  is 
written  in  the  body  of  the  instru- 
ment, with  any  material  portion 
following  the  signature,  it  is  not 
properly  subscribed,  nor  can  it  be 
claimea  that  the  portion  preceding 
the  signature  is  valid  as  a  wUL  Id. 

• 

11.  John  Kelly  presented  to  two 
persons  a  paper,  which  he  stated 
he  had  drawn  as  his  will,  and  re- 
quested them  to  witness  it.  The 
last  clause  of  the  instrument  was 
as  follows:  "I  make,  constitute 
and  appoint  Edward  McCarthy 
to  be  executor  {J,  KeUy)  of  this 
my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me 
made."  There  was  no  evidence 
that  the  testator  wrote  the  name 
''J.  Kelly,"  save  his  statement  as 
to  drawing  the  will.  After  the 
two  witnesses  had  signed,  Mr. 
Kelly  wrote  his  name,  in  the 
attestation  clause,  so  thai  it 
read:  "  Subscribed  by  John  KeUy, 
etc."  There  was  no  other  sima- 
ture.  Held,  that  a  refusal  to  admit 
the  instrument  to  probate  was 
proper;  that  the  signature  in  the 
attestation  clause  was  not  a  due 
execution,  as  it  was  written  after 
the  witnesses  had  si^ed  their 
names;  that  the  writing  of  the 
name  "J.  Kelly,"  in  the  last 
clause  of  the  will,  if  written  by 
the  testator,  was  not  a  valid 
subscription:  First.  Because  he 
did  not  present  that  name  to  the 
witnesses  for  their  attestation, 
and  the  subsequent  signing  pre- 
cluded the  idea  that  he  wrote 
it  or  adopted  it  for  his  si^ature 
to  the  paper  as  a  will.  Second. 
Because  the  place  where  the  name 

appears  is  not  the  end  of  the  will 
*^*^  13. 


WRIT  OF  E 

Where  s  judgment  e 
ciised  In  a  crimit 
versed  by  the  Gene 
ft  writ  of  error,  m 
ground  of  an  Irreg' 
and  in  the  sentence 
ceedtnge  ore  remitt 
court  to  pronounce 
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